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AVAILABILITY OF INFORMATION FROM FEDERAL 
DEPARTMENTS AND AGENCIES 


Part 10—Department of Defense, Fifth Section 
(Army) 


MONDAY, JULY 1, 1957 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON GOVERNMENT INFORMATION 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D. C. 
The subcommittee met, pursuant to notice, at 10 a. m., at the George 


Washington Inn, New Jersey Avenue and C Street SE., Hon. John 
BE. Moss (chairman) presiding. 

Members present: John E. Moss and Dante B. Fascell. 

Staff members present: John J. Mitchell, chief counsel; Samuel 
J. Archibald, staff director; and Paul Southwick, professional staff 
member. 

Mr. Moss. The subcommittee will now be in order. 

Today the House Government Information Subcommittee resumes 
is hearings on the availability of information from the mili- 
tary services and the Defense Department. These hearings, I believe, 
wil! document instances of unrealistic application of military secrecy ; 
instances or arbitrary censorship over the military services by the De- 
fense Department ; and instances where newsmen have been accused of 
“leaks”, when in fact their information was cleared by the Pentagon’s 
top security agency or was an obvious conclusion drawn from pub- 
lily available information. 


COMMENT ON CHARGES BY LOYD WRIGHT 


Before starting the hearings, I would like to comment on a public 
statement made today by Mr. Loyd Wright, Chairman of the Com- 
mission on Government Security. His statement, carefully analyzed, 
points up some of the misuses of security restrictions which the sub- 
committee is studying in its current hearings. 

Chairman Wright has reiterated his so far unsubstantiated indict- 
ment of the American press. In a statement in the Commission’s re- 
port of June 21, 1957, Mr. Wright implied that newsmen have been 
guilty of “purloining” and publishing military secrets. 

Without a shred of evidence in the report to back the charge, the 
Commission said there have been “frequent unauthorized disclosures 
without subversive intent of classified information affecting national 
security.” ‘The Commission proposed legislation to impose a fine of 
$10,000 and 5 years in jail on any newsman or anyone else who “com- 
municates” classified information. 
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LACK OF PROOF sTATEME 
Mr. Wright, in his press release today, lists instances which he 
claims are unauthorized disclosures “seriously affecting the nation — Mr. Mo: 
security.” But he has failed to supply documentary evidence 4 § Genera! 
support his charges. He has merely compiled a list of alleged jp. § the follov 
stances without proof that classified documents were “purloined” » comment 
that the stories were based on properly classified documents. the Chief 
The most charitable description of Mr. Wright’s “list” is that ity } The Of 
an interesting summary of contentions. It certainly is not evideng | active pa 
of wrongdoing on the part of the press. Without actual evidence ty § formatior 
back up the contentions, it is impossible to evaluate the charge leveled This is de 
by the Commission on Government Security. ‘ mment: 
ignme 
REFUSAL OF ATTORNEY GENERAL TO DECLASSIFY ficer £01 
In his press release, Mr. Wright states: Defense | 
During the past week I requested the responsible official to release a part of 
this information which, in my opinion, no longer required secrecy. I haj 
hoped enough might be resurrected from the grave of unwarranted continuing The O} 
classification to demonstrate to the American people the disastrous consequences ina file 
that flow from an individual’s taking the law into his own hands. I regret t tain 
report that this request for declassification was denied, and that the inform, their ava 
tion is apparently entombed forever, with the final rites of classified burial, ip officers 0 
the bureaucratic graveyard of a maze of files, never to be disseminated to the they look 
American people who are entitled to know the full details of these dark chap : 
ters of betrayal. ei a. 
In a letter transmitting his press release to the subcommittee, Mr, Biers’ 
Wright stated : an infor 
These files have been returned to the Attorney General and he has not sem — complete 
fit to declassify them for our use. periodic 
Since the Government Security Commission has proposed legisl- | hich is 
tion, I expect the appropriate committees of Congress will be given | antitled 
access to documentary evidence supporting the legislation. The Com. = ofthe A 
mission received excellent cooperation from the Executive officials in 
its study of a most important problem, according to the foreword 
to its report, which states : b 
The Commission, aided by Executive directive, was fortunate in obtaining a oot 
maximum of cooperation from all departments and agencies of the Government, not com 
and is believed to have been the first organization of its kind to have direct records 
access to confidential files and documents without reservation. made 01 
I expect the Commission and the executive branch will extend the } forthei 
Congress and its committees the same cooperation in their effortsto | , Inclu 
improve the efficient and economic operation of our Government, ists whe 
Mr. Fascell, have you anything to add? to enter 
Mr. Fascetz. No, Mr. Chairman. in the i 
Mr. Moss. The record will be held open at this point for any opening | Ttainec 
statement Mr. Hoffman desires to place in the record. The } 
We have with us this morning Maj. Gen. Guy S. Meloy, Jr., Chief | '% satis 
of Information, Department of the Army, and Mr. William J. | Yacanci 
Donohoe, Chief of Security Review Office, Department of the Army. | 1 obta 


momen 


INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 2377 


g{ATEMENT OF MAJ. GEN. GUY S. MELOY, JR., CHIEF OF PUBLIC 
INFORMATION, DEPARTMENT OF THE ARMY 


Mr. Moss. General, I believe you have a statement. 

General Mecoy. Mr. Chairman and members of the subcommittee, 
the following information is presented in response to your request to 
emment on the personnel procedures and programs of the Office of 
the Chief of Information, Department of the Army. 

The Office of the Chief of Information is taking an increasingly 
active part in nominating officers and enlisted personnel for key in- 
formation assignments worldwide. We do not do the actual assigning. 
{his is done by the Officer Assignment Division and the Enlisted As- 
signments Branch of The Adjutant General’s Office. When the Office 
Assignment Division receives a requisition for a qualified information 
oficer for a key job, either within the Army or at the Department of 
Defense level, they contact us for recommendations. 


FILE KEPT OF INFORMATION OFFICERS 


The Office of the Chief of Information has recently started to main- 
tain a file on all known Army information officers worldwide, showing 
their availability and value to the information field. The information 
oficers of all major commands know that we maintain this file and 
they look to us to provide qualified replacements for their informa- 
tion vacancies. 

In addition to this file, we maintain a list of officers who have, 
masters’ degrees in journalism and who could be effectively used in 
m information assignment. In order to keep our files current and 
complete, with regard to officers having information experience, we 
periodically survey the field through the Army Liaison Bulletin 
which is published monthly. This program is explained in the article 
atitled “Beating the Bush” on page 4 of the January 1957 edition 
ofthe Army Liaison Bulletin. (See Exhibit IT—A.) 


RETENTION OF QUALIFIED INFORMATION OFFICERS 


Recently we were faced with losing information officers who could 
not complete 20 years of active duty by age 55. We reviewed their 
records and succeeded in having an exception to Army regulations 
made on 11 officers whose efficiency ratings were above the average 
for their rank and branch of service and who were otherwise desirable. 

Included in this group were some of our true information special- 
ists who were with newspapers or public relations organizations prior 
toentering the Army, and who have spent most of their Army careers 
in the information field. In saving these individuals the Army has 
retained valuable experts in the public information field. 

The personnel procedures described above are increasing our ability 
to satisfy the demand for qualified personnel to fill the recurring 
vacancies. We are constantly being called upon to assist commanders 
to obtain experienced information personnel. For example, at this 
homent we are engaged in trying to: 
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tio} 
1. Place a qualified full colonel at the Military District of Wash ein 
ington ; In addi 
2. Find a qualified major for the 25th Infantry Division in Hawai. § gonnel pr’ 
3. Send a good field grade officer to replace one who is coming and select 
home from Okinawa; = ho are < 
4. Select a qualified 2d Lieutenant and 3 enlisted men to go jj § formatio! 
Great Lakes Naval Station to participate in the Navy’s High Schog § ‘civilian p 
News. Service program ; About | 
9. Nominate qualified officers for vacancies in the Third Army § inthis off 
and Fourth Army. will best 
Recently we nominated, and the Adjutant General approved, a fa] § ments. 
colonel information officer to handle President Eisenhower’s Youth quarters: 
Fitness program. Applic 
We are only scratching the surface here. There is a constant tum § stall spe 
over of information personnel. The production of qualified pep @ fice of t 
sonnel and their proper assignment is one of our principal objectivg § program 
and during the past year we have made considerable progress in this | same hig 
direction. asin the 
CAREER FIELD FOR INFORMATION OFFICERS All th 
bility to 
During the past year, the Office of the Chief of Information init. | with qu: 
ated an information specialization program establishing a career With 
field for those officers desiring to specialize. This program is de § detail be 
signed to develop qualified officers for assignment to the key infor § inthe 1s 
mation positions within the Army. Mr. 
Officers accepted under this program will receive repetitive tous 
of duty in the information field and will have equal opportunities 
with other officers for promotion, maintenance of branch qualification 
and service schooling. This program is prescribed by Army Regu Genel 
lations No. 616-140, 5 October 1956 (see Exhibit II-B). Your Career particty 
in Information on page 1 of the Army Liaison Bulletin (see Exhibit wide ba 
II-C), calls attention to this program. ' Ooty 
To date 89 officers have applied for this specialization and 55 haw § ™ the | 
been accepted. Applications are screened by a board of officers from Genera. 
the Office of the Chief of Information and only those applicants who a. 
have the necessary prerequisites and have established their qualifica- us , 
tions as information officers or who show a potential for this type o ” e 
duty are recommended by the board. The emphasis is on quality pl 
rather than quantity so as to retain a high caliber reputation for J © Se 
information officers. i 
Beginning next fall, we will initiate an on-the-job training pm ' 
. 5 S ‘aini A ctile tein ee people 
gram for 50 college Reserve Officer Training Corps journalism grat ot 
uates. After completion of the basic course of instruction in their meee 
: ; : ; : ae Bullet 
basic branch, these officers will begin their on-the-job training in a Bush.’ 
assignment recommended by the Chief of Information. “of, 
4 ifr Gon on satisfa 
They will be given additional training at the Army Information with ¢ 
School. The utilization of these officers in line with their college Ith 
training will not only make the best use of their capabilities but may } 144: 
also lead to retaining some of them in the Army as career specialists Mr 
Formal training in information activities is provided at the a Wh 
Information Schoo]. This school conducts courses in public am 


troop information which are — to develop proficiency in both 
officers and enlisted personnel and qualify the graduates for military 
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occupational specialty designations, which will earmark them for 
ture information assignments. 

{In addition to our activities in support of a sound information per- 
gnnel program for the Active Army we participate in the training 
and selection of Army Reserve officers. There are 65 Reserve officers 
ho are designated for assignment to the Office of the Chief of in- 
formation upon mobilization. These officers are all active in the 
gvilian public relations or allied fields. os 

About one-third of these officers spend 15 days active duty trainin 
inthis office each year during which time they are given duties whic 
will best train them in the responsibilities of their designated assign- 
ments. ‘The other two-thirds take similar training at other head- 
quarters as prescribed by the Chief of Information, 

Applications for commissions in the Army Reserve as information 
staff specialists are reviewed by the same board of officers, in the Of- 
fice of the Chief of Information, which monitors the specialization 
rogram for active duty personnel. The board tries to ensure that the 
same high standard of quality maintains in the Army Reserve as well 
asin the active Army. 

All these procedures and programs add up to an increasing capa- 
bility to fill our worldwide requirements, now and upon mobilization 
with qualified information specialists. 

With your permission, I would like to discuss it a little more in 
detail because I feel more optimistic about some of the progress made 
in the last year. 

Mr. Moss. We will be happy to hear from you. 


SELECTION OF INFORMATION OFFICERS 


General Mretoy. One of the questions asked is whether my office 
participated in the selection of information officers on a rather world- 
wide basis. 

I would like to say we do. The responsibility for doing that belongs 
in the hands of the career management in the Office of the Adjutant 
General. Of course official requests for filling vacancies or potential 
vacancies comes to him, but we are consulted, and we participate very 
actively in making recommendations for the filling of these spots. 

In order to do that, we have started in my office a rather expanded 
activity of keeping track of information officers on a worldwide basis, 
where they are, what they are doing, what their length of time or 
expected length of time in their present job is, and so on. 

e keep that up to date by several ways, by letters of inquiry to 
people we know, by asking people in the field to write in and tell us 
about other people; we have a little item we put out in our Liaison 
Bulletin each time, which comes out once a month, called, “Beating the 
Bush,” in which we try to find out where people are that we know are 
satisfactory and good information officers, and we have lost contact 
withthem. That has been paying us dividends. 

I think we have an accurate and complete file on the known infor- 
mation officers right now. 

Mr. Mitcuets.. General, may I interrupt? 

When did this program really begin with this positive action? 
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do to salvage or save some of our quality personnel because a lot of 
our people had been in the newspaper business or the writing business 
or something of that nature. They had come in in World War IT; 
they would go out again and start again in civilian life. 

ee broke out, and they came back again, and they just said they 
didn’t want to try a third attempt. They were fine people. 

[appointed a board last fall, I think it was, or late last summer, in 
my own office to review the records that were submitted to us, of people 
who would be affected by this ruling, and to see how many we could 
retain as an exception to the regulations, which is permissible. 

My officers reviewed many many records, and they came up and 

ed that we had the support in their records for about 11 officers 
tobe retained. We did save 11 officers, and had an exception to the 
rule on that. 

I think in so doing, the Army has gained the services of some fine 
individuals. I have their names right here. Some are in my office 
in Washington, some are ones overseas. They are scattered around 
the world, but they make up a group that I feel will contribute much 
tothe Army information program and activity. 

I have right now in action a board which is constantly reviewing 
applications of officers who ask to be considered in this specialization 
field. 

Sir, those are the additional remarks I wanted to make. I feel we 
have made pretty fair progress in this area of getting and retaining 
people who know public information and know the media, how to 
maintain contact with it and what the problems are. 

Mr. Moss. Mr. Mitchell. 

Mr. Mrrcneni. Mr. Chairman, on February 18, 1957, you sent a 
letter to the Secretaries of the Army, Navy, and Air Force, asking 
about the administration and operation of the public information 
offices of the various military services. 

Are you familiar with that ? 

General Metoy. I think I am; yes. 


FIGURES ON EMPLOYEES WITH PUBLIC-INFORMATION EXPERIENCE 


Mr, Mircnetn. Mr. Chairman, the replies to your letter show that 
the number of employees without gegpei hein vise experience in 
1 


the Army is 33 or 36 percent of the total employees in the Army 
public information field. (See Exhibit I-A.) 

General, how long has the Army Public Information School been 
in operation ? 

General Metoy. Well, it started shortly after World War II. Iam 
not quite sure of the exact year, but it was shortly after World War II. 
Iwould say 1947 or 1946. 

Mr. Mircuett. Do you know how many graduates that school turns 
out per year, or per course? 

General Metoy. I probably have those figures available to me. I 
am informed it is 1,000 a year. We don’t get that much of a quota. 
We have certain officer quotas, certain listed quotas, and up until 
recently we had it broken down into troop and public information. 
Now it is just an informational course. 

Mr. Mircnett. That would be, overall, about 1,000 people per 
year, which makes 11,000 in the course of 11 years, and yet the De- 
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partment of the Army has 36 percent in its headquarters Without any 
public-information experience, at all. 

Will you explain that discrepancy ? 

General Metoy. Well, I don’t think that all the jobs require publi, 
information experience, for one thing. 

Mr. Mrrcenenz. In your office? 

General Metoy. In my office. 

Mr. Mircuett. Would you give us a sample? 

General Metoy. The men I am particularly concerned with are thy 
ones who work in my Public Information Division: They are the 
ones constantly in contact with the news media, and they are th 
ones I am primarily concerned about. 

I don’t think that 11,000, for instance, can be used as an accuraty 
figure, because what I think I have gotten here is a quota and no 
what actually turned out. A lot of those have been lost since then, 
too. They have gone back to civilian life; they have gone back t 
their own pursuits. 








NEED FOR PUBLIC-INFORMATION EXPERIENCE 


Mr. Mrrcwett. Mr. Chairman, the general has prescribed what 
steps the Army has taken in recent months to improve the adminis 
tration of his public-information function. 

General, do you believe the public-information jobs in the Pent. 
gon and the Army field installations should be staffed with men ex. 
perienced in public-information work ¢ 

General Metoy. I partially answered that a moment ago. 

I think particularly that is important where you have people who 
are dealing with the press and movie industries, the TV industry, 
the writing field, and so on. 

With respect to some of the other jobs, I don’t think it is of vital 
concern. 

I, for instance, am an example of not having such training before. 
That doesn’t mean anything. Perhaps I should. 

i I have an assistant now who is one of the most proficient in the 
eld. 

Mr. Mircnei.. How about heads of the other divisions in your 
office, are they experienced ? 

General Meroy. Right now none of them are experienced as far as 
a school qualification is concerned. However, they have gotten the 
experience that a commander in the field gets from just rubbing él 
bows with it. It is what you might call on-the-job training, which 
is a sensitivity to it, but not training in a journalism school or the 
Army Information School. 

Mr. Mircnett, Would you say as a result of their training in the 
field they have a knowledge of how the media work? 

General Metoyr. I don’t think they have a knowledge necessarily of 
how the media works, although that can happen. 


























GENERAL RANK ATTAINABLE FOR INFORMATION OFFICER 


Mr. Mrrcuett. Is it now possible for an Army public information 
specialist to become a general officer ? 
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General Meroy. I think itis. I think I have an example of it right 

ars) Clifton is my deputy, and he has been a public information 
for many years. 
on bern. When did he become a general ? a’ ret 

General Metoy. He became a general in March, I think it was. 

Mr, Mircurni. Of this year? 

General Mexoy. I believe it was March. I am not too sure of the 
date. His nomination went in to Congress in January, but it was 
held up while another nomination was debated. 

Mr. Mrronett. Do you consider the program the Army has estab- 
lished under A. R. 616-140 to be successful? That is the October 
directive. veri 

General Metor. I think it is—that is successful, yes. I think we 
are gaining good strides there. This is the first step. I don’t know 
where we will go from here, but I want to see that this thing gets 
rolling. 

Mr. Moss. Just a moment. 

While you may not know at the moment where you go from here, 

neral, you have an idea where you would like to go from here, 

on’t you? 

General Mrroy. No;I don’t. I think this is our first step, and then 
Ithink after we see the success of this, it will evaluate whether we are 
going forward from here. 


CAREER FIELD 


There is a discussion on whether we want a career field. My feeling 
right now is I don’t believe we do. I don’t believe there is enough 
people involved in this to support a career field. I certainly do want 
to build an esprit in this field. I want these people to feel they have 
somebody in court looking after them and they know their interests are 

rotected. 

; It has been mentioned that they have been sidetracked because they 
haven’t been troop leaders. I think we are making a lot of progress 
there. 

Mr. Mrtrcuets.. Do you think the day will come when the heads of 
public information 

General Mrioy. Will be —— 

Mr. Mircnen.. Yes. 

General Metoy. Yes; I do. The head of the Public Information 
Division, Colonel Kight, was trained, and he is in Korea now. 

The next man had on-the-job training before he went into that job. 
Idon’t say he is completely a novice. 

Mr. Mircueit. General, were you personally contacted by the 
Wright Commission ? 


ARMY INFORMATION NOT CONTACTED BY WRIGHT COMMISSION 


General Metoy. Not to my knowledge. 

Mr. Mrrcureti. Or any members of your staff ? 

Mr. Dononor. No. 

Mr. Mrronetx. General, will you refer to page 171 of the Wright 
Commission Government security report, section 18, at the bottom? 

He is talking about Executive Order 10501. 
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General Metoy. Yes; there would be civilians involved in it. 


Tt reads as follows: Mr. Mire 
Review.—When departments and agencies provide that agency designation gf did not oe 
individuals who are responsible for continuing review of the implementation g Security 
the orders to insure that no information is withheld which the people have q Gener al } 
to know at the same time it insures that information is properly saf informatio! 
Thus, this section provides for the dual function of releasing as much informa had gc 
as possible and withholding as much as necessary in the national defense. they 
cies have generally assigned these dual functions to public information Offices ip 
liaison with security review officers. Army I 
Is the last sentence of that statement correct as far as the Department Mr. Mer 
of the Army is concerned ? “9 : 
General Meroy. I don’t know what the implication of “liaison” jy w General 
I know that my office has responsibility and this is the man I charged § fr, Mr 
with the responsibility of detailed examination of papers. Office of P 
We have set up a system of trying to declassify and also to maintain General 
security. Mr. Do 
Mr. Mrrcuetz. Mr. Donohoe, were you ever contacted by any mem. Mr. Mr 
ber of the staff or anybody else in the Wright Commission ? chat we h 
Mr. Donouog. No, sir. ‘avolved i 
Mr. Mircuert. General, you said that you are responsible for the toes not 
Office of Security Review in the Department of the Army; is that Wright C 
correct ? Mo 
General Metoy. Yes. the Office 
a 
NUMBER WHO CAN CLASSIFY eM 
Mr. Mrrcne.u. General, will you refer to page 16469 of the Wright _ ve 
Commission report, please ? Mr Mc 
(a) In the Department of the Army in Washington, approximately 1,640 per ly the Ci 
sons are authorized to classify information at the secret or top secret level. This ,f rac 
represents 5.2 percent of the total administrative, professional, or clerical person won P 
nel. This figure does not include those persons authorized to classify material as of the m 
confidential. cent Corr 
General, do you have any idea where those figures may have come Gener: 
from that the Wright Commission has used here ? Mr. M 
General Metoy. No, sir; I haven’t. I don’t know how those figures Mr. Di 
were computed. Mr. ’ 
Mr. Mircuett. You don’t know where they would have obtained of the / 
this? the Com 
General Metoy. I don’t know how to evaluate them, or how he in the c« 
them : When I consider the people who have a responsibility by regula | ™ iD 
tions to exercise the classification job. Mr. 
Mr. Mircuett. General, of your own personal knowledge—the Genet 
Wright Commission does not give a figure on the people allowed or ify mer 
permitted to classify as confidential—what would be your estimate of * i 
such a number in the Department of the Army ? Mel r 
General Metoy. I am sure it would be a big figure, now: Officers in ee 
charge of divisions and branches and working on papers, and so on The O 
Mr. Mircnetu. “Those persons authorized to classify material as a 
confidential.” af Staff. 
General Metoy. I would say darned near anybody can do it who has co 
a responsibility—not an enlistecl man, but an officer of commissioned replying 
rank who has a responsibility to protect information. ". 
Mr. Mircnetxi. And civilians, too? é iat 
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Mr. Mrrcuett. Do you think it is odd that the Wright Commission 
did not contact you or somebody in your office, where the Office of 
Security Review of the Army was involved ? 

General Metoy. I don’t know, sir. Perhaps they felt they got their 
formation without doing that. I can’t evaluate what they thought 
they had gotten in the way of satisfactory answers. 


Army Inrormation Nor Conracrep sy Cootipaz CoMMITTEE 


Mr. Mrrcnett. Were you contacted by the Coolidge Commission, 
ir? 
“Geral Metoy. Not that I recall, no, sir. 

Mr. Mircuett. Was any member of your staff contacted, of the 
Office of Public Information ? 

General Metoy. Not that I recall. Do you? 

Mr. Dononoe. No. 

Mr. Mircuett. Mr. Chairman, I submit, this is the second time 
ihat we have had testimony given before this committee that those 
involved in the actual responsibility of the Office of Security Review 
have not been contacted by either the Coolidge Committee or the 
Wright Committee staff, or members. 

Mr. Moss. Now, for the matter of this record, General Meloy heads 
the Office of Information for the Department of the Army ? 

General Metoy. Yes, sir. 

Mr. Moss. And Mr. Donohoe is your man in charge of the Office 
of Security Review for the Department of the Army ? 

General Mrtoy. That is correct. 

Mr. Moss. And neither of you gentlemen have been contacted either 
by the Coolidge committee, which made a detailed study of informa- 
tion practices within the Department of Defense and presumably each 
of the military departments, nor have you been contacted by the re- 
cent Commission on Government Security ? 

General Metoy. To the best of my recollection that is correct. 

Mr. Moss. Would that be true in your case? 

Mr. Dononor. That is right. 

Mr. Moss. Do you recall being consulted within the Department 
of the Army by representatives of either the Coolidge committee or 
the Commission on Government Security for the purposes of aiding 
inthe compilation of information which would be submitted to them 
in response to any questionnaires ? 

Mr. Dononor. No. 

General Mrtory. I would like to check that. I don’t believe so. 
My memory doesn’t recall it, and I would like to have the opportu- 
nity to deck it, sir. 

The following information was submitted later by General 
Meloy :) ; 

The Office of the Chief of Information was not consulted directly by either 
the Coolidge committee or the Commission on Government Security. In Sep- 
tember 1956, this office commented on a reply prepared by the Assistant Chief 
of Staff, Intelligence, to a Coolidge committeeinquiry. In November 1956, this 
Office compiled information to help the Assistant Chief of Staff, Intelligence, in 
replying to a questionnaire, submitted by the Commission on Government Se- 
curity, on the document classification program. This Office also concurred with 


those replies to the questionnaire which were prepared by the Assistant Chief 
of Staff, Intelligence, .nd which were submitted to this Office for review. 
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Mr. Moss. As you gentlemen undoubtedly know, if you have fq. 
lowed the press recently or read the reports of these commigsig 
they have much to say about military information and the me 
of handling it, and there is considerable comment about the Proper 
functioning of an Office of Security Review. 

It also has been charged that much information has been “py. 
Joined.” 

To your knowledge, have you encountered any cases where, as the 
information officer, you felt that there has been any improper publicy. 
tion of information? 

General Me.oy. Over the. period of my 

Mr, Moss. Over the period of your service in your present role gs 
Chief of Information. 





NO CASE OF “PURLOINED” SECRETS 


General Metoy. I have never seen anybody that I knew had stole 
or “purloined” any information that I know of. I know there wer 
items printed where I wondered where the heck they got the dope, ] 
don’t know how they got it. 

Mr. Moss. How difficult would it be in some of these fields of infor. 
mation to determine whether the information merely was assembled by 
a reasonable alert individual who had been kept informed in a given 
field or whether it had been taken from official Government sourees! 

General Me.or. Will you repeat that please? 

You want just my opinion on that? 

Mr. Moss, Many speculative stories are published containing in- 
formation which, if it were in the hands of your office, might be 
classified. How readily can you determine whether the information 
published was put together by a reasonably alert, informed person, 
or whether it had been taken from official, classified sources? 


NO WAY TO PROVE SPECULATIVE STORIES ARE BASED ON CLASSIFIED 
INFORMATION 


General Metoy. I don’t know how you could do that. I really 
don’t, unless you caught him redhanded with the classified source. 

Mr. Moss. Or acquired the information in advance of publication 
that he was going to print an item dealing with military activities! 

General Mevoy. Well, then you would have the facts right ther, 
if you printed that, say, over a classification. 

Mr. Moss. Wouldn’t you also have censorship? 

General Mrtoy. We would also have censorship. 

Mr. Moss. And that. would be the only means of completely elimi- 
nating the risk of publication of information which might be classi- 
fied ; wouldn’t it ? 

General Mrtoy. Use an iron rule on it. As far as I can see, a lot of 
it is alert, intuitive, and intelligent reporting. 

Mr. Moss. That is my impression also, General. 

The fact is, if we want absolute security, we have to have absolute 
classification of everything which could be remotely related to mili- 
tary activity, would we not? 
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General Meroy. I believe so. 
Mr. Moss. It is impossible to have that absolute security. There- 
we should try to strike some reasonable balance between the real 
needs of the Nation for security and the real needs of the people for 
information. Would you agree? 
General Mrtoy. Yes, sir, I surely would. I believe that is part of 


my job. Bi Di te ; ‘ , , 
Mr. Moss. I think it is most interesting that the chief officer in 
charge of information was not consulted. 


NEED TO AIR SERVICE VIEWS 


Mr. Mircreti. Mr. Chairman, on March 11, 1957, Lt. Gen. Idwal 
Edwards, a member of the Defense Department’s Coolidge Committee 
on Classified Information, testified before this subcommittee on De- 
fense a. control of military services information. 

The following testimony appears on page 2069 of the subcommittee 
hearings. This is General Edwards speaking: 

As a definite solution to this problem, I do not think that there is any exact 
one, but I do think the Secretary of Defense should give the chiefs of the services, 
the secretaries and the chiefs of staffs, who are the responsible officials of their 
departments, the authority in speeches and in articles to present their service’s 
views. After they bave been presented, I think then the Secretary of Defense 
makes the decision, and he might even have a press conference and say, “Here is 
the Army view Here is the Air Force view. Here is the Navy view. Here is 
my decision, and that is the way it is going to be done. That ends it.” 


Mr. Moss commented: 


I agree fully with your recommendation. I think it is a commonsense way of 
meeting the problem. 


General Edwards further replied: 


These chiefs and secretaries, when they get up to this level, are different from 
the chaps of lower rank, the lieutenants, captains, and so on, down in the lower 
level of the services. They are supposed to be men of mature judgment and who 
are not influenced by personal matters, and so on, and who have the best inter- 
ests of the country at heart. If they cannot speak their opinions, well, then, 
they ought to get somebody else, since they are not filling their job. 

Do you agree with General Edwards’ conclusion, General Meloy? 

General Mexoy. I think in general, yes. The statement that it is 
pretty hard to find a solution is certainly one of the primary problems 
existing. I think his method that he described here in his first state- 
ment, in my feeling, is the way most of these things are handled. 

Now, the decision of the Secretary of Defense to have a press con- 
ference, that is his decision, as to how he would announce it. 

Mr. Mircnety. You say the Secretary of Defense. 

General Mutoy. Well, that is what he said, “The Secretary of De- 
fense makes a decision.” 

Mr. Mircuett. He also said: 


These chiefs and secretaries, when they get up to this level, are different from 
chaps of lower rank. 


_ He is not talking there about Defense, he is talking about the people 
in the service 


69222—57—-pt. 10-2 
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SERVICES HAVE OPPORTUNITY TO PRESENT VIEWS 


General Metoy. Yes, I know, and again I say I think th 
have an opportunity to present their views. How Mr. Wilson handy 
it after that is another matter. But even the committee, itself, 
know, said this had to be treated with extreme caution because jp 
discussing service views, the matter is in a balance there and yoy 
are misinforming for instance, if too much of it is presented to th 
public, and so on. 

Mr. Mircuety. General, what is your understanding of the function 
of the Secretary of the Army ! 

General Metoy. He is the Army civilian spokesman and guide, 

Mr. Mircnet. He is the Army civilian spokesman ? 

General Meroy. And guide, and represents the Army’s views jn 
the councils of the Defense Department. 

Mr. Mircueit. And you would say the Chief of Staff of the Army 
has the same function ? 

General Mrtoy. Roughly the same. I am not quoting regulations, 
now. I amsure it is written down in regulations. 

Mr. Mircurtt. Would you say that is the common, everyday opin- 
ion of the man on the street as to the function of a Secretary of the 
Army ? 

General Metoy. He isthe head of the Army. 

Mr. Mircuetu. Therefore he is supposed to present the views of 
the Army to the American people; is that correct ? 

General Menor. In the councils of the Defense Department and 
where permissible and proper, and so on, to the American people; yes, 


ARMY REVIEW OF ARMY SPEECHES 


Mr. Moss. In your Office of Security Review, would you pass upon 
the speech prepared for delivery by the Secretary of the Army? 

General Meroy. From an Army security angle. 

Mr. Moss. You would not review for policy ? 

General Menor. He is the policy man. 

Mr. Moss. Now, if you had a speech by an officer in the Army, 
would you review for policy as well as security ? 

General Menor. A subordinate officer; yes. This is a part of the 
job. 

Mr. Moss. A subordinate officer subordinate to whom ? 

General Metoy. To the Chief of Staff and the Secretary. 

Mr. Moss. In other words, you would clear for matters of policy 
and security, and all speeches by any person other than the Secretary 
of the Army and the Chief of Staff of the Army ? 

General Metoy. Primarily because I am supposed to be acquainted 
with what the Chief of Staff and the Secretary are thinking about, 
talking about, and so on. 

Mr. Moss. But you would clear both for policy and 

General Mrroy. Yes. Now, this is just within the Department of 
the Army here in Washington. I am not talking about 

Mr. Moss. Now, we take the speech of the Secretary of the Army, 
which comes in for clearance only on security ? 

General Metoy. As far as I am concerned. 

Mr. Moss. As far as your office is concerned. Does your clearance, 
then, clear the matter finally for delivery, or where does it then go! 
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DOD CLEARANCE FOR SECURITY AND POLICY 





General Metoy. It has to go to the Department of Defense. 
Mr. Moss. To the Assistant Secretary for Public Affairs? 
General Metoy. In his office. 
Mr. Moss. Where it is then cleared for what—only security ? 
General Meroy. For both security and policy. 

Mr. Moss. Do you have any knowledge of instances where a matter 
deared by your office for security was revised or amended as a result 
of objections by the Department of Defense? 

General Metoy. I know how the papers come back, and I would 
like to qualify this thing as to whether or not it is a speech at this 

» t don’t feel that it is. I don’t think that a paper that is going 
through the process of being formalized is a final paper, or a speech. 

Mr. Moss. It is material which is intended to be included in a 

h? 

General Metoy. It is material that is being considered for a speech. 

Not necessarily will be said. And I don’t think it is a speech until it 


said. 

: Mr. Moss. That is rather a technical point, I think, as to when it 
becomes a speech. 

General Metoy. It is the normal growth of thinking. It is a coor- 
dination that occurs in the growth and development of any paper or 
oral speech, or whatever you want to call it, it strikes me, as they go 
through a coordination. 

Mr. Moss. Let us say it is “suggested” material, then. 

General Metoy. That is correct. 

Mr. Moss. On this suggested material which has been cleared by 
Army security review, the Department of Defense determines that 
perhaps you weren’t as alert as you should have been or that you 
weren't informed on some very late development. They send back on 
this suggested material, some suggested changes or deletions. Are you 
informed in all instances ? 


INFORMATION CHIEF INFORMED OF CHANGES IN MOST CASES 


General Metoy. In most cases, yes. 

Mr. Moss. But you are not informed in all cases? 

General Metoy. It would be very rare that I wouldn’t be reasonably 
informed. 

Mr. Moss. How are you informed ? 

General Metoy. Generally by comment as amended or something 
like that, or recommended or suggested changes, depending on the way 
they have done it. 

Mr. Moss. This suggested material returns to your office after it has 
been cleared by the Department of Defense Office of Security Review. 
Now, does it always come back to your office? 

General Metoy. I don’t know of anything I can recall 

Mr. Moss. Do you know of any papers that have skipped you? 

Mr. Dononor. No, sir. 

Mr. Moss. Then, to your knowledge, without exception, it always 
comes back to your office? 

General Metoy. To the best of my belief; yes, sir. 

Mr. Moss. Do you then forward it to whoever submitted it to your 
oflice for clearance? 
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General Metoy. I am the channel of communication there, 

Mr. Moss. At this point you have no right to question a decision gf 
the Department of Defense on a security matter ? 

General Metoy. That is correct; yes. 

Mr. Moss. So their decision is binding upon you in all respect) 

General Metoy. It can be; yes, sir. 

Mr. Moss. It can be but-LF want to get what actually happens. 

General Metoy. We may discuss it back and forth. 

Mr. Moss. You may negotiate the point? 

General Metoy. That has occurred; yes. 

Mr. Moss. Because of your interest, or because of the person who 
originated the suggested material for inclusion into a speech? 

General Meroy. I may do it on my own. 

Mr. Moss. You may feel, within your own office, that it is unneces. 
sary or rn to delete this material, and at this point you start nego. 
tiating? 

General Menoy. I feel that the Office of Security Review in the 
Department of Defense, should have a broader perspective than I do 
as far as security matters are concerned, or as far as my office is eop- 
cerned, and they have a responsibility, the same as I do, to evaluate, 
classify, declassify, or permit or not permit something to be said. 

Mr. Moss. Is the material in the Defense Office of Security Review 
reviewed by an officer of the Army, or by whom ? 

General Mrroy. I don’t know in any particular instance. 

Mr. Moss. How do we know the competence of the individual who 
does the review for matters of security in the Department of Defense! 
It has been reviewed in the Army by men who are reasonably assumed 
to be well informed on the policies of the Army and on the problems 
of the Army. Does it receive an equally competent person’s atten- 
tion ? 

General Metoy. I believe it does. 

Mr. Moss. Do you have personnel assigned from the Army to the 
Office of Security Review in the Department of Defense? 

General Metoy. Do I have personnel assigned ? 

Mr. Moss. Does the Army? 

General Mutoy. There are Army officers working at the Depart- 
ment of Defense level, but they don’t belong to me in my office. 

Mr. Moss. You don’t know whether the review on security ques- 
tions is made by an Army man or a man from some other service! 

General Metoy. I believe they have a security review office up there, 
who is in charge like I have Mr. Donohoe in charge, who has over the 
years become an expert in this. 

Mr. Moss. Do you review this yourself, Mr. Donohoe, or do you have 
advisers / 


Mr. Dononor. I generally review myself, but I have the availability 
of coordination services when necessary. 















ARMY SECRETARY HELD ONLY ONE PRESS CONFERENCE IN PAST YEAR 


formed as to the duties and responsibilities of the Army. Do you 
recall any incident of a news release or press conference the Secre- 









Mr. Mitcuety. General, you just said a few minutes ago that it is 
the responsibility of the Secretary of the Army to keep the public in- 
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tary of the Army had relative to guided missile program in the last 


rear? 
General Menor. No. 
Mr. Mircuey. The Secretary of Defense never had any news release 


or press conference or anything, with regard to the guided-missile 


MG eral Mextory. Not that subject to my recollection. The only 
ress conference he has had in the past year, I believe, has been on the 
subject of a conflict between the Derby and a trip to Fort Knox. 

. MitcHELL. I will refer again to General Edward’s statement 
for a moment: Do you think the situation with respect to Colonel 
Nickerson would have arisen had the Secretary of the Army pre- 
sented his views on guided missiles? The Nickerson case is now over, 
soit can be commented on. 

General Metoy. I don’t know. I don’t see where it has an impact 
on that. 

Mr. Mrrcnety. The connection is that the Secretary of the Army 
was obviously aware that there was a struggle for power within the 
services on the guided-missile program. 

General Metoy. And I think he had an opportunity to present his 
views, and did. 

Mr. Mircnet.. To whom? 

General Metoy. To the proper authorities. 

Mr. Mircuett. And who were the proper authorities in this case? 

General Mexoy. I think he presented that particular one probably 
tothe Secretary of Defense. 

Mr. Mrreneix. Do you think the American people had any right 
to know of the Army’s views on guided missiles—within the bounds 
of military security ? 

General Meroyr. I think the Army’s views on guided missiles have 
been presented in speeches, articles, and so on. 

Mr. Mircuet,. By whom ? 

General Mretoy. by many people. The Secretary has covered it in 
speeches, and the Chief of Staff has covered it in speeches, and the 
Chie of Staff has covered it in a press conference. 

Mr. MircHety. You just said a few minutes ago that the Secretary 
of the Army, on the subject of guided missiles, in the past year has 
never had a press conference. 

General Metoy. That is not the only way to get the information 
out, though. 


NICKERSON CASE 


Mr. Mrrcnety. Do you think the Colonel Nickerson case would have 
arisen had the American public known about the guided-missile pro- 
gram, and the Secretary of the Army had told his version of it— 
within the bounds of military security, of course ? 

General Metoy. I don’t know. 

Mr. Moss. It is a matter of opinion. 

Mr. Mircneti. Mr. Donohoe, is it possible for your office, as it is 
now staffed, to clear a speech, press release, press conference, or any- 
thing else, with the other services, without reference to the Depart- 
ment of Defense ? 
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STATEMENT OF WILLIAM J. DONOHOE, CHIEF OF SECURMY General 






































































































REVIEW OFFICE, DEPARTMENT OF THE ARMY = See 
Mr. Dononor. With regard to the matter of speech clearan arity of t! 
wouldn’t be able to, under the terms of the Wilson directive, Mr. Do: 
present. from the! 
Mr. Mrrcnett. I will rephrase my question. Is it possible for lemer 
office to clear Army material for military security with the oth r. Mr 
services before it is sent to the Defense Department ? fense 1s Ni 
Mr. Dononor. There is an outstanding chance, yes. Mr. Do 
Mr. Mircuett. Why is it an outstanding chance? Do they hay} the ee 
other officers of security review in the Navy and the Air Force? ers. Bel 
Mr. Dononor. They do in the Navy Department. There is nop} fens? he 
for the moment that I know of in the Air Force. pretty fn 
Mr. Mrrcneiy. Are you qualified to do that job? Mr. Mi 
Mr. Dononor. Well, I wouldn’t want to venture an opinion on my directly t 
own qualifications. it in the . 
Mr. MrrcHe... Or your staff, too? if it conc 
Mr. Dononor. Perhaps General Meloy would like to pass on thi Mr. D 
one. I will pass the question to him. Defense 
Mr. Moss. Let’s rephrase that question. The competence of the} wanted t 
man is not a question. I think we assume that the gentleman} athisow 
qualified or he would not be holding his position. Mr. M 
I think it is better to phrase it this way : abreast « 
Are you sufficiently informed on a current basis to pass judgment! Mr. D 
General Metoy. On other services’ security problems? the ligh 
must ask 
SECURITY CLEARANCE DIRECTLY AMONG SERVICES is 
r. 
Mr. Mrrcuetz. No, I am talking about a working, day-to-day | course, | 
knowledge. The Secretary of the Army today is going to gives Mr. ¥ 
speech, we will s:y, a month from now. There is no potential mil- Mr. |] 
tary security. You clear it for military security today; is that right! } hecan r 
Mr. Dononoe. That is right. staff ag’ 
Mr. Mircuett. From the Army point of view; right? 
General Metoy. Yes. INFOE 
Mr. Mircnett. Why can’t you pick that speech up and take it over 
to the Air Force and the Navy and say “Is there anything of im- 
portance in security in that?” Mr. . 
General Metoy. It can be done. exact 1 
Mr. Moss. What we are getting at is whether it would be advisable | for Ar 
to eliminate this valve called DOD from the pipeline and clear for Taylor 
military security directly among the military services. en 
Mr. Dononor. Mr. Chairman, I know at the present time we have | statem 
sufficient qualifications to pass on issues of overriding national de | «ister 
fense issue policy or consequences to do this job. That is why Ihave | ofmy 
given a qualified approach to it. one of 





Mr. Mircuety. Military securitywise. 










mine, 

Mr. Dononog. Military securitywise. so tha 
Mr. Mrrcnetit. How many officers are assigned to the Office of the manus 
Secretary of Defense to participate in security review purposes? Mr. 
Mr. Dononosr. In the Army alone? Ger 
Mr. Mircuetz. In the Army. Tean 
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General Mevoy. I think I have those figures here someplace. 

Mr. Dononor. I would say 4 or 5 at any given time. BA 

Mr. Mircueti. Who keeps those people abreast of the military se- 
curity of the ae aes ; é 

Mr. Dononoe. They receive continuing orientation and guidance 
from their own superior officers in the Department of Defense. We 

lement it in some respects. 
. Mitcuett. Jf the superior officer in the Department of De- 
fense is not Army, now does he know about military security? 

Mr. Dononor. It is an Army security review office functioning at 
the Department of Defense, with Air Force and Navy security offi- 
cers. Before the nomination of the man to the Department of De- 
fnse, he would, of course, have been sufficiently qualified to have a 
retty good reading on the security requirements of his service. 

Mr. Mircuetyi. So if something comes in from an outside source 
directly to the Department of Defense, that officer who would handle 
itin the Department of Defense would not come to you people at all. 
ifit concerned an Army matter? 

Mr. Dononor. If it came in from outside the Department of 
Defense he would have every right to go and ask all the questions he 
wanted to ask, whether he asked them from us or whether he asked 
at his own level at the Department of Defense. 

Mr. Mitcnett. Who has the responsibility of keeping that man 
abreast of the military security requirements of the Army? 

Mr. Dononor. Again, he will have to get it from the superiors. In 
the light of anything he doesn’t have an immediate answer to, he 
must ask questions. 

Mr. Mircuet.. His superiors where? 

Mr. Dononor. His superiors in the Department of Defense and, of 
course, he has immediate access to the Department of the Army. 

Mr. MircHeti. Your office? 

Mr. Dononor. He can ask my office as an immediate offshoot, or 
hecan make a direct inquiry or request to any department of the Army 
staff agency. 


INFORMATION CHIEF’S RESPONSIBILITY FOR SECURITY CLEARANCE OF 
SECRETARY'S SPEECHES 


Mr. Mrrcneii. General, will you explain to the subcommittee the 
exact responsibility that you, as Chief of Army Information, have 
for Army security clearance speeches of Secretary Brucker, General 
Taylor, and how the clearance is made ? 

thera! Metoy. It is my responsibility to protect them in their 
statements that they have not violated any security rule that is in 
existence, and if there is no reason for it to be in existence, it is part 
of my job to evaluate that and see if we can get it removed. That is 
one of my major jobs, and we work at that quite extensively ; to deter- 
mine, as best I can, the status of development of plans, and so on, 
s0 that if they are still in a classified stage, that I can correct the 
manuscript. 

Mr. Moss. Can you declassify? Do you originate classification ? 

General Metoy. G-2, the intelligence people, are the declassifiers. 
Tecan recommend it. That is one of my jobs, is to recommend it. 
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Mr. Moss. Have you been contacted, or has your advice been 












































recently in the setting up of the new Office of Declassification in th | pereLLIGEN 
Department of Defense ? | 
neral Mexoy. Yes, we are actively engaged in our sare of Mr. Mos 
There is an Army representative on it, and Mr. Donohoe ig nojy§ stv") : 
member, he is an adviser on procedures, and so on. Mr. owes 
Mr. Moss. The program of declassifying of information pr goto spea 
within the Department of the Army would be undertaken ¢ ing ; 
your office? ments of 
Mr. Mos 
INTELLIGENCE TO HANDLE NEW DECLASSIFICATION PROGRAM 4 on 
General Mrtor. No, it is going to be an action of the Assistay § view ot cl? 
Chief of Staff for Intelligence. He will be the action officer on that Mr. Do. 
My office will sit in primarily in an advisory capacity on that. gerve the 
r. Moss. And Mr. Donohue will be in an advisory capacity? Mr. Mo: 
General Mexoy. That is right. We started a system to try tom § Mr. Vo 
view things in the area this new Commission is working on, to Mr. Mo 
to do a better job of holding down the classification and ree singular « 
things. We have a little directive from the Chief of Staff to all thy § You con™ 
technical liaison officers, and I perhaps will try to inform you why § met of t 
they are. They are people who are sort of my contact between m Mr. : 
office and the chiefs of the various technical branches, also the Deputy | , Mr. M 
Chiefs of Staff. itis the fi 
There is one in there for operations, for logistics, for intelligence, § tetev!¢ 
and so on. Working directly with them, they are actively enga lip servi¢ 
in trying to anticipate the requirement for a classification on a pie r. D 
of paper from a public information aspect, trying to suggest to th ms 
originator, perhaps, or the chief of division, that this could ber 4 a 
leased, that it is good public information and should be released, Mr. M 
and as I say, that has gotten going within the last few months. answer t 
I feel that my job is just as important in getting the stuff ou | ‘at the} 
as it is from a security angle, too. tion ever 
Mr. Moss. Of course, there are other very important reasons in this Mr. D 
matter of classified information. Much of it is material which no ons | ‘readt 
really is interested in, and if it were all available it would neverk |, Mr. N 
published. But keeping it under classification when the need no § justabo 
longer exists is very coos: isn’t it? Mr. I 
General Mexoy. It is costly and hard to handle. 7s 
Mr. Moss. To your knowledge, is there an active program underway Mr. 
to follow Executive Order 10501 and at the time of classification totry | "2 r 
to place on the document some definite date for review or down Mr. 
grading? quate t 
General Menor. Yes. That is what I was discussing with yous | Mt 
moment ago, to be sure that that is being done and to follow up. doing @ 
Mr. Moss. The responsibility for this program is entirely in the Gen 
Chief of Intelligence, with your office acting in an advisory capacity! | SUP 
Mr. Dononor. The clearance of documents is a security procedure, that ws 
and that is carried out by intelligence. The evaluation of documents Mr. 
is that of the Chief of Information under section 18. Again, theres Gen 
a third assignment, the orientation on Executive Order 10501, and that here ir 
is also in the G-2 staff section. It is a coordinated effort. Nov 
Mr. Moss. In other words, G-2 lays down the guidelines for original AS a « 
classification ? check 
Mr. Dononos. That is right, sir. Mr. 
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INTELLIGENCE RESPONSIBLE FOR PERIODIC REVIEW OF CLASSIFIED MATERIAL 


Mr. Moss. And that is their responsibility with you acting in an 
sdvisory capacity ! Lh shape dag ; ctv 

Mr. Donovor. In their security function that is a police function, 

gto speak, of checking on the staff agencies to see whether they are 

| errying out the semiannual inventory and annual review require- 

nts of the Executive order and they are fully responsible for that. 

Mr. Moss. They classify or advise in the classifying of documents? 

Mr. Dononor. That is right. 

Mr. Moss. And they have the responsibility for the semiannual re- 

:f view of classified information 

Mr. Dononor. That is right. To make sure all staff agencies ob- 
grve the required semiannual inventory and annual review. 

Mr. Moss. Do they so observe ? 

Mr. Dononor. They do. 

Mr. Moss. This is quite important, because it would appear to be a 
singular example of such careful adherence to the Executive order. 
You contend that all classified information in custody of the Depart- 
ment of the Army is reviewed and inventoried semiannually ? 

Mr. Dononor. Let’s say it is subject to review and inventory. 

Mr. Moss. Is it reviewed and inventoried? If it is, Mr. Donohoe, 
itis the first instance in 214 years encountered by this committee where 
the review procedure spelled out in the Executive order is even given 
lip service. 

r. DonoHor. Well, that is very definite, sir. They have had a 
pe program and they have made considerable progress and they 
ve carried out this particular function. 

Mr. Moss. They are working at it, then. That might be a better 
answer than to say they are doing the job. You wouldn’t want to say 
that they do in fact inventory all documents and review all classifica- 
tion even on an annual basis ? 

Mr. Dononor. Not all of them, sir, because it isn’t possible for them 
toread the great mass of documents. 

Mr. Moss. I wanted to make it very clear on this point because I was 
just about to compliment the Army for an outstanding job. 

Mr. Dononor. They certainly do not have any access to all docu- 
ments, of course, in the backlog. 

Mr. Moss. Do you maintain that there is now anywhere near a cur- 
rent review of, we will say, the documents classified last year ? 

Mr. Dononor. Not a program which might be deemed fully ade- 
quate to the requirement, but first one must understand the require- 
ment. But they are making progress, and we consider that they are 
doing a pretty fair job. 

General Metoy. Again I would like to go back to this last little 
group that we have organized as an attempt to pursue this thing to see 
that we do in some way try to keep current on this thing. 

Mr. Mrronett. This is within the Army ? 

General Mexoy. This is within the Department of the Army, right 
here in Washington. 

Now it is a command thing all down the line, all through the field. 
As a commander, for instance, my responsibility goes to review and 

ing on documents in my local station. 

Mr. Moss. But you have clearly the responsibility in your office for 
the type of program which is to be originated by the new Office of De- 
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classifying in the Department of Defense. In other words, ag thy 
Director of that office, Adm. John Hoskins gets this program unde. 
way, and, in order for it to work in the Department of the Army, hy 
will have to coordinate with and work through you, won’t he? 

General Mrtoy. He can work through the Assistant Chief of § 
Intelligence. I am pretty sure that is the answer on that right hoy, 

Mr. Moss. This is the review of backlogged material and the 
gram for reviewing currently classified material. It is supposed grag, 

ually to work out the backlog. 

It was my understanding a moment ago that in the matters of guid. 
ing the classification of documents, that was a function of G-2, anj 
that that of reviewing after classification for purposes of downgrad. 
ing, or continuing classification, would be your function. 

General Mrtoy. My function is to try to implement it and to dig 
cover where I think their people are not doing it, and so on, and tr 
to get it accomplished there. j 

Mr. Moss. Then yours would be advisory only ? 

General Metoy. That is correct. 

This G-2, or intelligence man, is the man who will know the statns 
of paper more promptly, and the shortcuts in other channels by putting 
him in there. We feel it would be an assist rather than a delayi 
action on this thing to have a man who knows in the first place what 
the status is. His mission there is to declassify. 

Mr. Moss. What procedure is there in the Department of the Army 
for your advising G-2 on the things you feel should be done to bring 
about a declassifying of material which no longer requires classifica. 
tion in the interests of security or in aiding in the handling of thes» 
called backlog documents ? 

General Menor. As I tried to describe a moment ago, this new little 
technical liaison supervision job which we have started on November 
30. The Chief of Staff published a memorandum. 

Mr. Moss. Do we have that memorandum, General ? 

General Mexoy. I don’t know whether I have it here with me. 

Mr. Dononor. I am sure your committee people have it. If not, we 
will supply it. 

General Mrroy. It directed this operation and appointment. For 
instance, there was no technical liaison officer with the Deputy Chief 
of Staff for Operation. He had to point out someone to look at this 
and see what could be accomplished, and see that we weren’t going te 
sleep on certain things. 

Mr. Moss. I am very pleased at the attention which is being given 
this problem. I think it is an important problem and one which 
certainly is not going to solve itself. I am glad to see that you are 
moving ahead. 

General Mexoy. It is a hard one to handle. 
log, I don’t know. 

Mr. Moss. We may find we will have to become quite arbitrary. 

General Mevoy. It will take some time. Like asking Mr. Donohoe 
if he can go straight to another service. He can, but if we do that 
we will have to have some of the people now in defense to do this 
interservice coordination. 

Mr. Moss. Which would be the most economical, to go to the other 


services directly, or to continue to encounter the extra valve we have 
in the Department of Defense? 


How to lick that back- 
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General Metoy. I don’t know. Somebody must have made a survey 
and decided this was the economical way to do it. 

Mr. Moss. We have been reorganizing for years in the name of 
economy, and we still find our Government costs more than it used to. 

studies are not always of the best. You have no opinion on that, 
yourself? Do you have an opinion ¢ 

General Mexor. I haven’t tried to evaluate the manpower require- 
ment. Each service, I think, would have to augment their own 
curity review office to do the interservice coordination. ; 

Mr. Moss. How much of a job would it be for you to do a little 

ative thinking on that and submit some estimates to the com- 
ittee ? 
Someersl Mexoy. I could do some speculative thinking on it. If you 
want a report as to what we think we would require to augment my 
Office of Security Review so that we did all the interservice coordina- 
tion—is that roughly what it is? 

Mr. Moss. It is. Those in the Department of Defense are charged 
toyour appropriation, are they not ! 

General Metoy. Yes. 

Mr. Moss. Would you give us an idea, then, which might be the 
most economical method of doing this job? The economy of opera- 
tion is one of the prime interests of this subcommittee. 

(The following information was submitted later by General Melcy) : 


In order to determine whether or not it would be more economical for the 
4rmy Security Review Office to assume the functions of the Department of 
Defense Office of Security Review with respect to the review and clearance of 
Army material and coordination with the other services and agencies, it is neces- 
sary to consider the functions being performed by the Department of Defense 
Ofice of Security Review. In addition to reviewing the material submitted by 
the Army, the Department of Defense Office of Security Review reviews mate- 
rial from the other services, other Government agencies, nongovernmental 
sources, and material originating in the Department of Defense. There are four 
officers from each of the services assigned to the Department of Defense Office of 
Security Review to assist with these functions. 

For the Army to assume these functions it is estimated that the Army Secu- 
rity Review Office would require 3 more officers or civilians, 1 each to review 
material submitted by the Air Force, the Navy, and other agencies or sources. 
Also 1 additional clerk-typist would be needed to handle the increased typing 
and filing. 

If each service was given final authority to clear all material pertaining to 
that service, without reference to the Department of Defense, the Department 
of Defense would still be required to develop security-clearance policy and fur- 
tish guidance to the services. In the event of disagreement between the serv- 
ices, or between the services and other Government agencies, the Department 
of Defense would have to review the material in question and take the final 
action. To perform these functions and review material pertaining only to itself, 
the Department of Defense would have to maintain a substantial security-review 
organization. 

In addition, additional delay and expense would be involved because each 
service would have to individually obtain coordination with all Office of the 
Secretary of Defense Staff agencies and the other Government agencies. i 
therefore, believe that the function of coordinating clearances among the services 
and other Government agencies is one which can be performed most efficiently 
os agency, as is now done by the Department of Defense Office of Security 

view. 


MORGUE OF PUBLISHED DATA 


Do you maintain a morgue in your office, or does G-2 maintain a 
morgue, of what has appeared in public print and then take steps to 
declassify ? 
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General Metoy. We try to keep abreast of what appears that doesn't 
seem to have had a declassification approval. You don’t keep any 
morgue on that, do you? 

Mr. Dononor. We keep a relatively up-to-date summary of whatiy 
out. Although I might point out m answer to that question thg 
simply because something appears in the press does not mean thati 
affects an automatic declassification on our side. 

Mr. Mircuety. No; I wasn’t referring to that. I was referp 
to who was responsible for checking to see whether they could jy 
declassified or not, your office or G-2? 

General Metoy. I would think mine would be the office to check on 
that. 

Mr. Mircwett. Is it definite that it is your responsibility ? 

General Metoy. Yes; I think so. 

Mr. Mircnett. And you endeavor to keep a running file on what 
has appeared ? 

Mr. Dononor. As far as we can; yes. Again, the operation js 
limited by the number of personnel available to do the job. 



































ALLOCATION OF PUBLIC INFORMATION FUNDS 





Mr. Mircuri. General, last November, I believe it was, when you 
appeared before this committee there was quite a discussion concer. 
ing the financial operations and the allocation of funds. Can yon 
make a statement to the committee today on the current appropriations 
as to how it breaks down this year? 

General Metoy. I think I have them; yes, sir. Are you talking 
about the limitations exclusively ? 

Mr. Mircuett. I am talking about the limitation. 

General Mexoy. Last year it was $940,000. I don’t know what we 
will get this year, but it will be somewhere in that neighborhood, I 
presume. 

Then $120,000 of that—this was in the last year’s statement—goes 
to the Department of Defense to take care of the people working at 
that level who are Department of the Army personnel. That leaves 
me $820,000. 

Mr. Mircuett, Therefore, you will have $820,000 overall ? 

General Metoy. That is right, worldwide. 

Mr. Moss. The figures will be the same for the fiscal year, and until 


the final action on the defense appropriation, you don’t know what the 
figures will be? 


General Metoy. That is right. 
Mr. Mitcue.i. You will take this matter into consideration when 


you are submitting the statement that the chairman asked for the 
record ? 


General Menoy. Yes. 






















































































PRESS CONFERENCES 


Mr. Mircueti. How many press conferences have been held by 
Secretary Brucker and General Taylor since you have been Chief of 
Information ? 

General Metoy. One each, locally. 


Mr. Mircuety, How long have you been Chief of Information? 
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General Mexor. A little over a year and a half. 
Mr. Mrrcueti. Therefore, Secretary Brucker has had one press 
erence and General Taylor has had one press conference in a year 
and a half? 

General Metory. Locally. 

Mr. Mrrcnety. To your knowledge, has either Secretary Brucker 
or General Taylor ever been discouraged in any way by the Defense 
Department, or the White House, from holding a press conference? 

neral Metory. To my knowledge, no. 

Mr. Moss. Would you know? 

General Metoy. I don’t have to know it. It is probable. 

Mr. Mircuert. Has either Secretary Brucker or General Taylor 
ever discussed with you the possibility of holding a press conference 
inany instance when a decision was made not to hold one? _ 

General Metoy. The answer is “Yes.” On several occasions we 
have discussed whether a press conference is one way to release some 
information, or is it the best way. It has been our own decision as to 
whether to have it or not. 

Mr. Mircnety. Are you aware of the meeting of Secretary Wilson 
with the Secretaries of the three services last fall during which Mr. 
Wilson asked the Secretaries to avoid public interservice rivalries? 

General Metoy. I am not aware of any meeting like that; no, sir. 

Mr. Mircneti. Brig. Gen. Thomas R. Phillips, United States Army, 
retired, military analysist for the St. Louis Post-Dispatch, claimed 
that service Secretaries told the Coolidge Committee they felt they 
should not hold press conferences. In a story published December 1, 
1956, General Phillips wrote: 

The three services Secretaries, chiefs of organizations of more than a million 
men and women, each cannot hold press conferences for fear that they may offend 
against some Wilson policy. Wilson states that he had not forbidden them to 
hold press conferences, but the Coolidge Committee learned that they all felt 
they were not supposed to have any. 

General Meroy. I am not aware of that. 

Mr. Moss. You are not aware of any of this? 


FINDINGS OF GENERAL HULL 


Mr. Mircueti. Mr. Chairman, we have recently been in touch with 
General Hull, who was a member of the Coolidge Committee at the 
time. With your permission, sir, I would like to read the memorandum 
from the professional staff member who interviewed General Hull: 


In order to check on Phillips’ facts as part of the subcommittee’s study of the 
availability of information at the Pentagon, I called Gen. John BE. Hull, United 
States Army (retired), who was a member of the Coolidge Committee. General 
Hull granted me a very cordial interview this morning during which we dis- 
cussed the question of press conferences. 

General Hull told me that the Coolidge Committee, in discussions with the 
service Secretaries and the Chiefs of Staff, found that they were reluctant to 
hold press conferences. He said that in the case of at least one service they 
felt they were not supposed to hold press conferences at all. General Hull said 
that Mr. Wilson told the Committee, however, that that was not his intention, 
and that he had never told thera not to hold press conferences. 

General Hull said that reluctance of the services to hold press conferences 
Was due to a “misunderstanding” stemming from Mr. Wilson’s attitude that 
service disagreements should be thrashed out within the Pentagon and not 
aired publicly. General Hull said that the service Secretaries and Chiefs of 
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Staff may believe that if they hold press conferences, inquiring n 
pry out of them possible disagreements and differences with overall policy, 

General Hull, in personal confirmation of the Coolidge Committee’s 
findings, said he believed that service differences should be aired publi¢ 






















































in the bounds of military security, before a final decision is made by thea bound: 
tary of Defense. He said efforts to hush up service differences lead to the ver felt we sh¢ 
leaks which Mr. Wilson seeks to prevent. ino our na 
I asked General Hull if he would be agreeable to putting into wri all of 
findings in regard to the press conferences if Congressman Moss wrote a yrn thi 
letter asking questions on that point. General Hull said he would be glad tot M 
after informing Mr. Coolidge of the questions and his intended ANSWEFS, (So Mr. 0 
exhibit III-A.) possible. 
General Meloy, at least one service understood they were to Did the 
no press conferences at all. To your knowledge, was that the Dp t go , 
partment of the Army? oot 
General Mrtoy. To my knowledge, I don’t know anything aboy § tat WY 
that, if one service said that. That is his interpretation, it appean Mr. M 
Mr. Mrrcone.y. General Hull’s? Meloy. 
General Metoy. Yes. more car 
Mr. Mitcuett. He was a member of the Coolidge Committee, anj the inver 
he was so told. cone 
Mr. Moss. Let us take a specific instance here. Do you aid ing, § Ye" 
ting up a press conference for the Secretary ? oo 
eneral Mrnoy. Yes. tons v 
Mr. Moss. You would have knowledge of any plans for a pres gt 
conference ? aot : 
General Mrtoy. Right. Genet 
DECISION AGAINST HOLDING PRESS CONFERENCE gam 
Mr. Moss. We have one item referred to us, a press conference pro- Gene! 
posed by General Taylor or General Eddleman to announce or explain I know 
the Army’s plans for a new Pentomic Division structure. The pro- months 
posal was finally canceled, apparently because of a reluctance to hold Mr. } 
a press conference. That is the contention made to this committee, lease wt 
I would like to find out from you why it was determined to cover _ 
this by press release rather than by press conference. Mr. 
General Metoy. There is a lot to that one, I know. There was never they cl 
a proposal, as such, to hold a press conference, to announce this, and Depart 
that is where I think we are perhaps separating a bit. At least in my _ 
mind I separate a proposal from a discussion. Mr. 
Mr. Moss. Was there speculation that there should be a press con- hone 
ference ? — 
General Mrtoy. There was discussion as to whether we wanted to inforn 
have one on this particular thing. Gen 
If you recall at the time of this particular release the world situs- Mr. 
tion in Europe particularly was a little touchy. The British had just _ Ger 
made a big announcement about withdrawal of troops, and a shift in a 
things. General Hodes made an appeal to me to get him informed “Th 
before anything was out so he could properly announce it over there, a 
and it wouldn’t be ballooned into a statement that the United States see 
was cutting out from under NATO, and so on. Wit 
Mr. Moss. Was it felt it could be more carefully handled through & D 





a press release ? 
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ANNOUNCEMENT OF PENTOMIC DIVISION 


1 Metoy. We could announce this pentomic change within 
the bounds of security better by press release, within the amount we 
felt we should put out at any one time. It was involved in not show- 
ing our hand at any one time, and not exciting the situation in NATO, 
v all of those considerations came into the discussion of the way 
toturn this loose. 

Mr. Moss. In other words, you decided to play it down as much as 

ible. 

Did the — feel perhaps under the pressure of questioning he 

i too far 

aah Me voy. I don’t think so. I have never known him to feel 
that way. I feel he is pretty capable on handling questions. 

Mr. as. I didn’t question the capability of the general, General 
Meloy. It seemed inherent in your statement that it could be handled 
more carefully within the bounds of security through a press release, 
the inverse being that the general might go too far under questions. 

General Metoy. We felt the press release could handle as much as 
we could turn loose. . 

This particular one was followed up as soon as we could with addi- 
tional information, and it has been continuously followed up. 

Mr. Moss. Was the Army prepared to go further in disclosing de- 
tails than they were permitted by the Department of Defense in this 
matter of the pentomic structure ¢ 

General Metoy. No; I don’t think 

Mr. Moss. We have the contention from a very reliable source that 
that was true. (See Exhibit IV—A.) 

General Metroy. Where he got his information, I don’t know, but 
I know that this particular problem has built up over a period of 
months. How to put it out, when to put it out. 

Mr. Moss. I guess a press release is like a speech, it isn’t a press re- 
lease until it is given. 

Gneral Metoy. That is right. 

Mr. Moss. So these papers that deal with the subject matter, were 
they cleared first by your Office of Security Review, and then by the 
Department of Defense’s Office of Security Review! 

eneral Metoy. That is generally the procedure; yes, sir. 

Mr. Moss. Were there any memorandums—were there any tele- 
—_ calls or discussions with the Department of Defense, Office of 
Security Review, suggesting any modification in the handling of the 
information which was considered for inclusion in this press release ? 

General Metoy. Sir, I don’t know. I would have to check. 

Mr. Moss. Will you check and inform us? 

_ General Menor. Yes. Most of the work I am talking about was 
imer-Army discussion. Most of what I am talking about was inner- 
Army discussion of what we wanted to put out in a paper. 

(The following information was submitted later by General 


Meloy) : 


With respect to the press release concerning the pentomic structure, there is 
o record in this Office of any memorandums, telephone calls, or discussions with 
the Depart:nent of Defense, Office of Security Review suggesting any modifica- 


tion in the handling of the information which was considered for inclusion in 
this press release. 
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INFORM 

Mr. Moss. Let us get this clear: When you make a press Teleag s s¢ 
from the Department of the Army I assume it goes from the (jy nti eal 
of Staff to the Secretary. Is it cleared in the same manner requir a unab! 
of a speech ? not request 2 

General Metoy. That isthe rough procedure; yes. mation shoul 

Mr. Moss. That is the procedure. So while this work was wit} General ! 
the Army itself nevertheless the clearance prior to public release w General | 
have to be secured from the Office of Security Review in the Depar, } said, oF 80 
ment of Defense ? Affairs mas 

General Mroy. Yes; because any release coming out is a Defeyy) Mr. Mir 
Department release. I don’t release unilaterally an Army release, case ! 

Mr. Moss. What advantage do you think accrues to the Amer General 
people from having all releases funneled through the Office of the} itor not. 
Secretary of Defense rather than through the offices of the seryjg} Mr. Mir 
Secretaries ? eral Taylo 

General Metoy. I would say the advantage of having in the Office § Mr. Do» 
Public Affairs these public-information professionals that you gpg Mr. Mm 
talking about. Their first inclination is to get the stuff out. Mr. Do: 

Mr. Moss. You have those same people in your office. Mr. Mr: 

General Metoy. I have the same thing. ment of L 

Mr. Moss. So you would have no advantage there that we couldnt Mr. Mo 
expect from the services of your office ? ck, Mr. 

General Mrroy. It is a coordination advantage that saves me som Mr. Do: 
interservice coordination. Genera 

Mr. Moss. You feel it is desirable? lor and h 

General Meroy. I haven’t got any fuss about it. Mr. Mi 

Mr. Moss. I haven’t either. I just wanted to get your views. ance beca 

Genera 
DOD CENSORSHIP OF ARMY SPEECHES AND ARTICLES «ge 
Mr. M 

Mr. Mircnett. General Meloy by the D 

Mr. Chairman, the subcommittee staff had brief and limited accesstp Gener: 
the unclassified card index of the Office of Security Review of the | necessari 
Department of Defense. The subcommittee also has received informs Mr. M 

tion that the magazine, Foreign Affairs, had requested General Taylor Gener: 
last year to write an article. (See Exhibit IV-B and Prying Up th Mr. 
Lid in Exhibit II-A.) The draft of the article by General Taylor | quested- 
which he wrote entitled “Security Through Deterrence,” had the fol- Gener 
lowing information on the Office of Security Review index card: It was Mr. W 
sent to State, August 9, and returned to OSR from State, August 13; § tainly b 
sent to Mr. Ross, August 13. The card shows the article was stamped J and tha 
“Objection,” August 15. The card also states: “Mr. McCammord” and § speech. 
“covers a conference dated August 15.” Genet 
As far as the Army was concerned, it was cleared through Arm 
Security and sent to the Department of Defense on August 8. Accord- 
ing to the Army, it was returned from Defense with recommended 
changes. General Taylor did not use the article, and it was never Mr. 
published. We inquired of the magazine concerning this matter. A (The 
letter from the assistant editor stated : The a 
In the absence of Mr. Armstrong, who is abroad, I am replying to your it _. 
quiry of March 22 concerning the article which we asked Gen. Maxwell D. 1956. 1 
Taylor to write for Foreign Affairs. 
In May 1956 Mr. Armstrong wrote General Taylor asking him to prepare ai Mr. ] 
article for Foreign Affairs based on a talk General Taylor had given on May 4 view i 





before the Council on Foreign Affairs. The general promptly accepted, and the 
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article WaS scheduled for publication in our October issue. The manuscript was 
completed early in August, and in the same month General Taylor advised that 
he was unable to obtain clearance, The article was never published. We did 
not request articles from representatives of other services. Any further infor- 
mation should be sought from General Taylor’s office. 

General Meloy, are you familiar with this case ¢ 

General MeLoy. From the outside edges. Not from what Mr. Quigg 
gid, or any arrangements General Taylor had made with Foreign 
Affairs magazine. . . 

Mr. Mircueiy. Did the subcommittee staff ask you to look into this 
case ! ; 

General Mrexoy. I don’t know whether they asked me to look into 
itor not. eee 

Mr. Mircueit. Mr. Donohoe, was this publication prepared by Gen- 
eral Taylor cleared by your Office of Security Review ? 

Mr. Dononor. Yes, sir. 

Mr. Mircuett. Do you know what happened to it after that? 

Mr. Dononor. I sent it to the Department of Defense for review. 

Mr. Mrrcneiy. Did you see it when it came back from the Depart- 
ment of Defense for review ? 

Mr. Moss. Let us first establish whether it came back. Did it come 
hack, Mr. Donohoe ? 

Mr. Dononor. It didn’t come back to me, Mr. Chairman. 

General Mexoy. It came back tome. I returned it to General Tay- 
lor and he withdrew the article. 

Mr. Moss. Without getting into its content, was it refused clear- 
ance because of security or because of policy ? 

General Mexoy. I don’t know in this case. I think it was prob- 
ably policy. 

Mr. Moss. Was the speech on which the article was based cleared 
by the Department of Defense for policy ? 

General Metoy. I will have to check that out. That doesn’t mean 
necessarily that the article and the speech were identical. 

Mr. Moss. Were they at great variance ? 

General Metoy. I didn’t read it. 

Mr. Moss. It was my understanding that the article was re- 
quested 

General Menor. I am sure the article was much longer. 

Mr. Moss. It would be an elaboration of the speech. It would cer- 
tainly be assumed that it was requested on the basis of the speech. 
and that the policy would be consistent in both the article and the 
speech. It would have the same policy. (See exhibit IT—A.) 

General Metoy. I would presume so. 


DOD CHARGES MANDATORY UNLESS APPEAL MADE 


Mr. Moss. Could you undertake to establish that fact ? 

(The following information was submitted later by General Meloy :) 
The article prepared by Gen. Maxwell D. Taylor, for the Foreign Affairs 
Quarterly was an elaboration of comments given extemporaneously liy General 
Taylor to a closed meeting of members of the Council on Foreign Affairs in May 
1956. The tenor of these remarks and the proposed article were similar. 

Mr. Moss. Earlier I asked whether or not the Office of Security Re- 
mew in the Department of Defense always informed you of any 

69222—57—pt. 10-3 
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changes which it would insist upon. 


You indicated that you Wer 
always informed. 






















































It is possible that it carried a letter of suggestion from somebody who 
reviewed it along the wav. 








ee to a docum 
General Metoy. That there were changes coming. ttached to 
Mr. Moss. That the changes were to be made. . Mr. Don’ 
General Metoy. Recommended. Mr. Moss 
Mr. Moss. Recommendation is mandatory, is it not ? dum attach 
General Menor. Not necessarily; no, sir. Mr. Don 
Mr. Moss. If it a to policy ? Mr. Mos 
General Metoy. No; I don’t think so. It is up to the man wy gon came i 
wants to deliver the talk. Whether he wants to appeal it. Mr. Don 
Mr. Moss. It is mandatory unless he desires to appeal; isn’t thy poth shops 
right ? gould ind 
General Metoy. Let us say he will accept them, and that is it J gidn’t hav 
Mr. Moss. He either has to take the decision or he would hayey§ jt, we wou! 
appeal to the Secretary of Defense, would he not? Mr. Mo 
General Metoy. Or his office; yes. There are procedures laid og} change? 
for that. Mr. Dor 
Mr. Moss. So that it is mandatory unless he appeals? out amenc 
General Metoy. That is right. Mr. Mn 
Mr. Moss. If he is overruled on the appeal it remains mandatory — have the | 
that he adopt the recommended changes / General 
General Mretoy. Yes. them. 
Mr. Moss. Whether he is Secretary of the Army or the Chief ¢ Mr. Mr 
Staff ? Genera’ 
General Metoy. That is correct. have seen 
Mr. Moss. And you are always informed? We find in comparing f Mr. Mr 
some of the cards in the Department of Defense, Office of Security } files? 
Review, with the information in the Department of the Army, that (jenera 
where your records indicate clearance without change, there ar Mr. De 
quot: itions on the OSR cards from the Department of Defense indicat Genera 
ing that changes were in fact required. may be t 
General Menor. I can’t answer for that. AJ] I can answer foris | comment 
what appears in my records here. speech. 
Mr. Moss. Mr. Donohoe, could you enlighten us? suggestic 
Mr. Dononor. Are we speaking gener ally, Mr. Chairman, or can Mr. M 
we come down to some individual cases ? would he 
I saw a piece of paper here this morning which you had and! Gener: 
haven’t seen it. I thought we might be able to check and throw a litt | have to | 
more light on it than we have thus far. by Defer 
Mr. M 
DOD CENSORSHIP OF ARMY SPEECHES Gener 
to modif 
Mr. Moss. I will take just a few of them here. (See exhibit IV-C) Mr. } 
A speech prepared by Gen. Maxwell D. Taylor, Army Chief of Staf, | for the 
for the delivery at the Union League Club, New York City. October 
The information we obtained from you indicated it was cleared with | were tw 
minor corrections on November 19 and sent to DOD same day. Army | 3s recor 
says DOD cleared November 28 without change. OSR index carl | mitted | 
states the speech was approved with “suggestion by State.” The f 
Mr. Dononor. The question that would occur here is this, whel § ment o 
they returned the speech to us, if they used an “as amended” stamp and the 
our indications are that there were no such stamps or markings used. } out cha 
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Mr. Moss. In other words, you have certain stamps that are affixed 
‘9 a document submitted, or there may be a letter or a memorandum 
attached to it suggesting certain changes? 

Mr. DoNOHOE. The Department of Defense does; we do not. 

Mr. Moss. When it is returned to you it would have this memoran- 
dum attached ? 

Mr. Donortor. Occasionally. as 

Mr. Moss. Your records would not indicate, then, that the sugges- 
tion came in the form of a memorandum ? it 2 i 

Mr. Dononor. It would be a record of reporting in the methods of 
both shops, sir. As I say, it may be that an “as amended” stamp 
yould indicate perhaps a single or a partial deletion there, If it 
didn't have such a stamp, and there were suggestions coming wit) 
it, we would be happy to have the suggestions. . 

Mr. Moss. Your record would indicate it was approved without 

? 
Be Donoror. Our record is that is was cleared November 28 with- 
out amendment; yes, sir. They say “without change” here. 

Mr. Mircuety. But the suggestions were from State. Who would 
have the file on the suggestions by State? The memorandum. 

General Metoy. I would presume Defense would probably have 
them. 

Mr. Mircuetx. Would you see them ? 

General Metoy. Yes; I think so. I may not necessarily personally 
have seen them. 

Mr. Mircnett. Would a copy of the suggestion by State be in your 
files ¢ 

General Metoy. Not necessarily. 

Mr. Dononor. Nor in mine, normally. 

General Metoy. May I make an explanation here? I think what 
may be the explanation here, Defense Department did not have any 
comment to make about the suggestion from State. They cleared the 
speech. We could take it or leave it, as far as the State Department 
suggestions were concerned. 

Mr. Mircuer.. This was a speech by General Taylor. To whom 
would he appeal if he didn’t like the suggestion from State? 

General Metory. If the Defense Department approved it he didn’t 
have to pay any attention to them. As I read this, this was cleared 
by Defense without amendment. 

Mr. Mircneii. But the suggestion by State went along? 

General MeLoy. It was a gratuitous contribution to General Taylor 
tomodify his speech if he saw fit, or whatever. 

Mr. Mircueni. There was a speech prepared by General Taylor 
for the Association of the United States Army, Washington, D: C.. 
October 25, 1956, entitled “The American Soldier.” In this case there 
were two OSR index cards. One states that “Deletions were made 
is recommended by State.” The other states “Revised copy sub- 
mitted September 27." 

The first version cleared Army security and was sent to the Depart- 
ment of Defense September 18: the second version. Septeniber 27, 
and the third version, October 22. October 22 version cleared with- 
ot change by DOD October 24. 
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This is another one where security was evidently not involved. 15, and ele 
letions were made as recommended by State. Was it mili = 
security ? — Mr. y 

General Menor. I don’t know whether it was security or not, with that 
would like to also tell you that none of those speeches came backs Mr. Dor 
the Chief of Staff rewrote three versions himself before anyth oe 
came back. He had another item in, and then another one, and fi ong 
final one was the one that was acted on and completed. He, hi pare no ® 
made the changes himself in looking over a draft that he had gh they "0: 
mitted, and then he gave it to us again, and so on. eo 

Mr. Moss. Actually, three versions were cleared by Army Office g for the pt 
Security Review. : ap there 

Mr. Dononor. Yes, sir. rigs 

General Mutoy. He hasn’t seen any of the results of his previous a. 
versions. —_ rt 

Mr. Moss. He had not? yl 

General Menor. No. - Do 

Mr. Dononor. They were cleared on the same day they were gu} Mr. Mi 
mitted, Mr. Chairman. c Mr. De 

Mr. Moss. One is September 18, one is September 22, and om M 
October 22. Mr. d | 

Mr. Dononor. September 18, September 27, and the final one that Panes 
came in came in on the 22d of October, and that was pushed back and ; 
slear 9 ° atoh 
cleared by the 24th of October. ARMY I 


Mr. Moss. Then it is your position that at all times you receive from 


























the Department of Defense, Office of Security Review, full inform. Mr. Dc 
tion as to any objections or recommended amendments they might policy, li 
have to any speech material or release material sent by the Depart Mr, M 
ment of the Army to that Office for clearance? policy re 
Mr. Dononor. Either the general or myself; yes, sir. Mr. De 
E Departm 

SECRETARY BRUCKER’S OBJECTION TO REVISIONS speech. 
Mr. Mrrewneti. Mr. Chairman, I would like to read for the record te 
a column in the Washington Post and Times Herald entitled “Pos pe hes 
scripts,” dated October 22, 1956, which stated : partn 
A month or so ago Army Secretary Wilber M. Brucker objected to text ofa Mr. D 
speech he proposed making, stating the need for a strong Army was So drastically Mr. M 
revised by Ross and his aides that it amounted to killing the address. He sub Mr. L 

mitted he wrote a strong letter of protest to Defense Secretary Charles B : 
Wilson. say, the 
General Meloy, do you know anything about that incident! hisclear 
General Metoy. No; I don’t. Sema 
Mr. Moss. I think that is a matter that could be held for discussion pe 
with the Secretary of the Army or with the Department of Defens, witho : 
Mr. Mironeit. Mr. Chairman, there was another speech prepared Mr 
by General Taylor for the annual convention of the Military Orde i. ob 
of World Wars, Annapolis, Md., October 19, 1956, the Office of Se ee 
curity Review index card shows it was sent to State and to Ross ant a 
returned to the Army with “Memo signed by Mr. Allen suggesting ae 
changes.” fer « 
The first verision was cleared by Army security and sent to the De _. 
partment of Defense September 28, returned to the Army with change idling 


October 10; second version sent to the Department of Defense October 
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15, and cleared by the Department of Defense October 16, “without 

amendment.” bate . } 
Mr. Donohoe, were there any military-security matters connected 

with that speech and the changes recommended ¢ 

Mr. Dononor. None that I know of, sir. There were two versions 
of that speech, as indicated in your recap here. 

Mr. Mircurii. As far as you and your officers were concerned, there 
were no military-security matters in connection with either speech; 
they were for other reasons? 

Mr. Dononor. I would prefer to handle them as one working paper 
for the project, and this second speech here—the second speech went 
up there on the 15th of October and was cleared within 24 hours, 
without amendment. 

Mr. Mrrcnety. What happened between the first speech and the 
geond speech? There was a memorandum signed by Mr. Allen sug- 

ting the changes. Were those changes suggested by Mr. Allen 

sed on military security or based on policy ? 

Mr. Dononor. It may have been either one or both. 

Mr. Mircnetxi. Don’t your records show what they were? 

Mr. Dononor. No; they don’t. 

Mr. Mrrenexu. In other words, you don’t know when a speech is 
changed for policy reasons or for military security ? 

General Mrtoy. But DOD has the responsibility for both. 


ARMY DOES NOT KNOW IF DOD CHANGES ARE FOR SECURITY OR POLICY 


Mr. Dononor. We would have to guess at whether it was security or 
policy, like anyone else. 

Mr. MircHecit. You wouldn’t know whether a change was made for 
policy reasons or military-security reasons ? 

Mr. Dononor. IT wouldn’t be competent to give you the views of the 
Department of Defense and the interpretation they placed on the 
speech. 

Mr. Mirrcueti. What do your records show as to whether there was 
policy or military security involved? You cleared both of these 

ches for military-security purposes, and then they went to the 
nent of Defense? 

Mr. Dononor. That is right. 

Mr. Mircueti. And you don’t know—— 

Mr. Dononor. Ultimately, there was no particular switch. As I 
uy, the final working job was in getting the man cleared, and he got 
hisclearance within 24 hours. Frequently, there is some moving about 
m connection with the advance versions of speeches, but this was a 
fnal-package deal, and he had a speech here which we cleared for 
security, and which went all the way and was cleared in 24 hours 
without change or without amendment. 

Mr. Mrrcnent. General Meloy, is there any way that your office 
ows whether or not a speech was cleared for policy or for military 
security ? 

General Mrxor. I don’t think we pay attention to that. If we get 
the speech back, and if there are recommended changes, we evaluate 

, or the man who is going to deliver the speech either accepts 
them or doesn’t. Most of the time he accepts them. As I have been 
telling you, this is still a working paper, and I don’t visualize it as 
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a complete job until it has been through the mill. And Defeng Mr. Don 
both security and policy. I don’t think it is a reflection on Donobggf the Depart 
ability as a security clearer, either. wasmakins 
Mr. Mrircneti. How can you perfect your military-security Mr. Mos 
if you don’t know whether or not a mistake was made in mij partment ¢ 
security—if you don’t know on what basis it was returned §_ Mr Dor 
changes? Mr. Mo: 
Mr. Moss. Let me get this straight: You say that, when the or do you 
or this package of material comes back from the Department of} Mr. Do» 
fense, the objections or recommended changes are not identified gf I would 2 
grounds of security or policy. If there is an objection to the mp higher he: 
terial, you don’t know whether the objection goes to a policy questigg Icould sa 
or a security question ; am I correct ? Mr. Me 
Mr. Dononor. It would be sometimes difficult to so ascertain, quirement 
General Mexoy. I don’t think there is any mark on them that jngf you” cD 
cates security or policy. It is just a comment. you” cons 
Mr. Moss. I can see where it is certainly true that security yg Mr Do 
policy are sometimes one and the same. lar regar< 
Mr. Dononor. They are certainly interrelated. Mr. Mc 
Mr. Moss. They would be closely interrelated. I think your pip ‘etermn' 
mary interest there is whether or not a classified item has been Mt. De 
or one that is not properly declassified. Do you try to determingg 0, but 
your own mind, as you look at these items, whether your objectig§ mentitw 
goes to policy or security ? Mr. M 
Mr. Dononor. I would hold it to security and keep it very qual this dete 
fied. mind anc 
Mr. Moss. How do you hold it to security ? Mr. D 
Mr. Dononor. My review? Mr. M 
Mr. Moss. Yes. How do you hold your review to security ? = D 
DOD DIRECTIVES FOLLOWED BY ARMY REVIEWER 
Mr. Dononoz. I would have a couple of examples before me at il \ 
times; one, Executive Order 10501 and Army Regulation 36-5, andits Mr. ri 
changes, and it would depend on the subject matter. It would beay | "™o™™ 
one of a half a dozen directives that would be observed, compli ™ , 
with, or upheld in the handling of any particular job, including or by the I 
Secretary. 
Mr. or You are going by the DOD directives on the handlingof ae 
information ? * 
Mr. Dononoe. Yes, sir. * 
Mr. Moss. Is one of those to which you give considerable attention Stet 
the one that says the material must make a constructive contrite | ° G S 
tion to the primary mission of the Department of Defense? (Seep kn a 
1097, subcommittee hearings, July 1956.) cae ™ 
Mr. Dononog. Yes, sir. : 
Mr. Moss. You very carefully evaluate this material to make su se f 
it makes a constructive contribution in accordance with the directirs a 7 
of the Secretary of Defense ? deni 
Mr. Dononor. The Army regulation does not so read. nee | 
Mr. Moss. No. You said Defense Department directives. What lator: 











are you going by now, DOD or the Department of the Army? 


ae ras Fe fs-5 & S- = 
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Mr. Dononor. At my level I would not put myself in the place of 
the Department of Defense reviewer who was determining whether it 
Peaking a constructive contribution. 

Mr. Moss. You said a while ago you went according to these De- 
partment of Defense directives ! 

Mr. Dononor. That is right. 

Mr. Moss. Do you use them as guidelines only in some instances 
or do you use them in all instances ? ad 

Mr. Dononor. If I thought it was necessary to carry out my mission 
[would give it considerable weight. If it was a matter going to a 
igher headquarters for a higher evaluation than I could make, then 
[could safely overlook that particular proviso. 

Mr. Moss. Would you consider the constructive contribution re- 

irement as an item when passing upon one of these speeches? “Do 
you” consider rather than “would you”? To make it easier, “have 
you” considered it ? Sus 

Mr. Dononor. Well, that is a sort of a blind criteria in that particu- 
lar regard. 

Mr. Moss. I think it is a ridiculous criteria but I am just trying to 
determine whether you have used it. 

Mr. Dononor. I would say I must be aware of it in order to do my 
job, but as to the specific subparagraph qualification of that state- 
ment it would be very difficult admittedly for me to do. 

Mr. Moss. Are you strongly aware of it at the time you are making 
this determination or is it something that is way in the back of your 
mind and might or might not flash to the front? 

Mr. Dononor. We can employ various standards—— 


Mr. Moss. Have you ever turned anything down because it didn’t 
make a constructive contribution ? 
Mr. Dononor. No, I have not. 


STATE DEPARTMENT CHANGES 


Mr. Mrrenett. Mr. Chairman, we have listed here cases in which 
recommendations were made by the Department of State for changes 
in speeches by Secretary Brucker and General Taylor. 

meral Meloy, what kind of policy changes in speeches were made 
by the Department of State, do you know? 

General Metoy. No, I don’t. My guidance is the “without amend- 
ment” thing put out by the Defense Department. 

Mr. Mircuetz. In other words, you have no way of knowing in 
your particular office what suggestions were made by the Department 
of State ? 

General Metoy. I don’t say I have no way of knowing, I don’t 
know whether I have the records. I personally don’t know what they 
were and I don’t know whether the records exist in my office now. It 
is possible that the memorandum went right straight to the man who 
made the speech and he looked at them and threw it away. 

Mr. Moss. Has there been any change in the handling of these mem- 
orandums from Department of Defense to the service departments 
since Mr. Robert Tripp Ross left as Assistant Secretary for Public 
Information ? 
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“MORE INTIMATE” ATMOSPHERE UNDER SECRETARY SNYDER 













































































































General Metoy. I think in my opinion there has been an at Therefore 
to work in a more intimate atmosphere. For instance, Secretan and the fi 
Snyder would call personally and discuss something, perhaps, Mr. Do: 

Mr. Mrrcueti. With whom? Mr. Mr 

General Meroy. With whoever the paper is for. re. 

Mr. Mircueti. With Secretary Brucker, or General Taylor? Furthe! 

General Menoy. Yes. I think it is a closer association. peorganiz 

Mr. Moss. A less formal approach. of Defen: 

General Metoy. We are talking, again, about professionals and ye commanc 
is certainly the man who has that background and that knowl But as 2! 
and his attempt there is to try to move in the right direction, If before th 

Mr. Moss. Leaving much that is good and bad in that. an Assist 

General Menor. I don’t know what he said to him. regulatio 

Mr. Moss. I don’t know either. But C 

General Mrtoy. The people seem to be happy about it. wificati< 

Mr. Moss. If so, we should all be happy, I suppose. tary of } 

Mr. Mireneti. The chairman asked you a little while ago, if then Now, ! 
were changes made and the Secretary of the Army or the Chief gf are in b 
Staff, General Taylor, wanted to appeal the recommended changegg § Services 
suggestions, to whom would he appeal ? you ear! 

Secretar 
APPEAL TO SNYDER from the 
(ener 

General Metoy. The normal channels. Secretary Snyder might ke Mr. M 
one. Perhaps that would be as far as he chose to go with it andi Genel 
would be up to him. Ona 

Mr. Mircneti. Why would a Secretary of the Army whose jobit§ tary of 
is to speak for the Army have to appeal to an Assistant Secretary of | Service 
Defense ? know a 

General Meroy. I don’t know whether you would call it an appeal, Mr. } 
It is the same thing I was talking about a minute ago, a discussion § is brou 
with the Secretary on the item. Primarily, it is a matter of coord ]  assumil 
nation. Mr. Snyder is charged with that responsibility, from th § itis. 
public-affairs angle. Gene 

Mr. Mrrcnexx. And he is the policy man, today, in the Department Mr. 
of Defense? If you 

General Metoyr. He is charged in the Department of Defense with } brough 
matters concerning public affairs. Mr. 

Mr. Mrronetu. Therefore, if there is any single control of the De §  Defens 
fense Department’s policy, it is vested in Mr. Snyder; is that correct! Mr. 

General Mextoy. That is my understanding, he is just complying Mr. 
with the law on that. but I< 

Mr. Moss. Is he complying with the law or is he defying the law! | ogo 

Mr. Donouoe. It says what his responsibilities are. Defen 

Mr. Moss. Does it place him between the Secretary of Defense and Mr. 
the Secretary of the Army? I think he is ruled out by law on that ment 

Mr. Mircuetu. I think I can clarify the record right here: Who demar 
prescribes the duties and functions of the Assistant Secretary of De 
fense, the Congress or the Secretary of Defense ? 

It is done by rules and regulations of the Secretary of Defense 
Congress approved the positions of the Assistant Secretaries of De Mr 
fense. Congress didn’t prescribe what their duties and responsibili- Th 









office 
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ties would be. They gave the Secretary of Defense a blank check. 
Therefore, the law only prescribes the position and not the duties 
and the functions. 

Mr. Dononor. Not any of them? 

Mr. Mircueii. Not any of them. I know it amazes you, but it is 
true. 

Furthermore, President Eisenhower in his transmittal of the 1953 
reorganization plan, requesting six additional Assistant Secretaries 
éf Defense, specifically st: ited that they would not be in the chain of 
command between any service secretary and the Secretary of Defense. 
But as a matter of day-to-day operation, ever ybody who has appeared 
before this committee h: iS St aid that the service secretaries go through 
an Assistant Secretary of Defense. And that is done by rules and 
regulations, not by iaw. 

But Congress, w hen 3 it created the Defense Establishment under the 
qnification act, specified that a secretary has direct access to the Secre- 
tary of Defense and to Congress. 

Now. however, we have nine Assistant Secretaries of Defense who 
are in between the Secretary of Defense and the Secretaries of the 
Services. General Meloy, thisc ‘comes right back to the question I asked 
you earlier in this | hearing—what is the } Fesporisinglity and duty r of the 
Secretary of the Army? Is he supposed to get oulds ance on h lis job 
from the Assistant Secret: ry of De fense for Publi ic Affairs? 

General Mrror. Fe gets it from his Secretary. 

Mr. Mircneti. From who, the Secretary of Defense? 

General Metory. Defense. 

On a day-to- a ay clearance of speeches, these never get to the Secre- 
tary of Defense. Partic ularly when a speech is being made by a 
Service Secreta ary or a Chief of Staff, certainly Mr. Wilson : should 
inow a little bit about it, and if there is policy to be established 

Mr. Moss. Have we established whether the speech of the Secretary 
is brought to the attention of the Secretary of Defense or are we 
assuming that it isn’t? I think we should first determine whether 
it is. 

General Metoy. I think you ought to ask Defense on that. 

Mr. Moss. Well, to your knowledge, either you or Mr. Donohoe: 
If you know whether a speech made by the Secretary of the Army is 
brought to the attention of the Secretar y of Defense. 

Mr. Dononor. I have no w: ay of knowing that the Secretary of 
Defense does not read some of these speec one 

Mr. Moss. Do you suspect that he does or he doesn’t ? 

Mr. Dononor. I don’t know. As I say, I am in a gray area here, 
bat I do not know that he does not read a number of the speeches that 
dogoup. But again, you would have to inquire of the Department of 
Defense. 

Mr. Mrrcueti. Do you believe they could establish in the Depart- 
ment of Defense a centralized public information office and satisfy the 
demands of the services? 


INFORMATION CENTRALIZED IN DEFENSE DEPARTMENT 


Mr. Dononor. Are you asking me that question? 
They have one now, haven't they , a centralized public information 
fice at the Secretary of Defense level ? 
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Mr. Mrrcnetyi. Yes; they have one now. Is there an necessity 
the Army having one if tho Defense Department has al fn General 
_ Mr. Dononor. If they were overlapping or duplicating each = ral 
in function, I would say “No.” We haven’t established ag far as} i. Mos 
know, that they are. = nt 
Mr. Mircuet.. Have we established the fact that public informatj ats 
policy is set by the Assistant Secretary of Defense for Public Affair ee of 
General Metoy. That is the Secretary of Defense’s policy. Hg; ar Dox 
just ine for the Secretary. He is just an agent of the Secreta General 
of Defense. 
Mr. Moss. Does your office duplicate activities of the centraligg oe ic 
Office of Information in the Department of Defense? +e OF 
General Me.oy. Do I duplicate the activities of the Department ~~, ste 
Defense ? 5 a 
Mr. Moss. Yes. Mr Do 
General Me.or. I don’t think so. I don’t release anything as fara Genera 
press releases are concerned. Mr. De 
Mr. Moss. Do you release it through the Office of the Secretary gf ; 
Defense? spose 
General Mretoy. Yes; I do. vestions 
Mr. Moss. You prepare the material, send it over and they releasejt! ’ Mr. Dc 
General Metoy. Yes; they have the equipment up there. Mr. M 
Mr. Moss. Do they request it, or is it requested by others? have bee: 
General Mrexoy. I generally initiate it. That is where I think th Mr. D 
service officers are necessary, in the initiation. occasion: 
Mr. Moss. Then what is the function of the Director of Public Mr. M 
Information in the Defense Department other than just to physically } py wa 
hand out information about the Army ¢ ir. t 
General Metoy. It is security, policy review, and guidance on th Mr. ¥ 
defense picture. Weare a part of the team; coordination. securit 
Mr. Moss. There is nothing which the Army can say publicly about Mr. 
any of its activities without going through the Public Informatio Mr. } 
Office of the Department of Defense and through the Office of Security pressiol 
Review of the Department of Defense? guess. 
General Metoy. This is just local. In yo 
Mr. Moss. We are talking now of the headquarters of the Depart Mr. | 
ment of the Army. In your field installations, in your various facil- Mr. | 
ities around the country and around the world, do we have a different } identifi 
set of rules? might | 
General Mretoy. We don’t have a different set of rules. They dont fr. ] 
have to unless they so desire, come to me—say a speech is made by Mr. ! 
General White, he does not have to come to me for a speech he is deliv- | with q 
ering there. He does it on his own cognizance. He has that respon under 
sibility through his own public information officer, through his own | the Na 
security to stay within the realm of security. Mr. 
Mr. Moss. You apply this very rigid rule only to the top brass? mittee 
General Menor. I guess so. It is a reasonable application. It® | the co 
all right here. Mr. 
Mr. Moss. You are subject to it in Washington, but if you takes Mr. 
post overseas, you would no longer be subject to it. situat: 
General Metoy. The office I run now would have nothing to do with Mr. 
what I say overseas. mome 
Mr. Moss. And the office Mr. Snyder runs would have nothing to | les ¢ 





do with it? 
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General Metoy. That is right. sid 

Mr. Moss. And Mr. Donohoe would have nothing to do with it? 

General Metoy. It is my responsibility. 0 vil 

Mr. Moss. And you would operate under the directives of the De- 

rtment of the Army which give you certain guidelines for public 
datements, and you are expected to be generally familiar with the 

iciesofthe Army? = 

Mr. Dononoe. That is right. te 

General Metoy. That is right. Those directives are written in gen- 
eral consonance with DOD directives. _ ; 

Mr. Moss. Do we find any great difficulty due to breaches of se- 
arity or policy by the officials of the Department of the Army who 
sre not stationed in Washington ? 

General Metoy. Not to my knowledge. 

Mr. Doxonor. There have been a few occasions? 

General Mrtoy. There was one in Huntsville, Ala., perhaps. 

Mr. Donorror. In some cases there have been questions, but we are 


su to help them. 

ried Have you reviewed the material in advance where the 
uestions have arisen ? 

Mr. Dononor. What material? 

Mr. Moss. That caused these questions to arise. You said there 
have been questions. 

Mr. Dononor. On occasions where we were not in on something, 
ocasionally something went wrong. 

Mr. Moss. Have the occasions been of a nature that impaired in 
ex the security of the Nation ? 


r. DoNonor. Again, that is a matter of oe Mr. Chairman. 


Mr. Moss. You are supposed to be sufficient 
scurity safeguards ? 

Mr. Donouor. I get in trouble by making wild guesses. 

Mr. Moss. In the case of an informed man, when he makes an ex- 
pression in his own field, it is not generally considered to be a wild 
guess. 

In your own opinion, has the security of the Nation been impaired ? 

Mr. Dononor. Are there any specific cases that you have in mind? 

Mr. Moss. No, you said a few things had happened. We haven’t 
identified these things. I am asking if these edinigs are things that 
might have impaired in any way the security of the Nation? 

r. Dononor. I don’t believe so. 

Mr. Moss. I would assume that is an informed opinion. They dealt 
with questions of policy and might have made someone a little hot 
under the collar, but you don’t think they impaired the security of 
the Nation ? 

Mr. Dononor. I think of something that happened with your com- 
mittee down at Fort Bliss; in that case I don’t believe the security of 
the country was impaired or endangered. 

Mr. Mircureti. Was this the airplane crash? 

Mr. Dononor. No, sir, that was the case of the Nike warhead 
situation. 

Mr. Moss. We seem to be operating under two systems. At the 
moment, from the records of our committee there would appear to be 
Iss complaint from the system operating out in the field than the 
system operating here in Washington. Would you say that is correct ? 


y informed to pass on 
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Mr. Mrrcnetu. No field complaints. Mr. Mrz 
Mr. Moss. We have an amazingly effective operation in the fiely the Office | 








We have difficulty only when we come to Washington. pizance 0 

































Mr. Mrrcweti. You are charged with security review, Mr. Donohyg Mt Do: 
for the Department of the Army; is that correct abreast of 
Mr. Dononor. Yes. sore of W 
Mr. Mrrcuetu. If an item were to appear in tomorrow morning charter of 
paper which breached military security in some manner, would you of Public. 
explain to the subcommittee what procedure you would use, whom yy Mr. Mc 
would contact and what is your responsibility under the new Di Donohue. 
cedures of the Department of Defense ? Mr. Mr 
Mr. Dononor. It is not my responsibility to so contact under thy (Where 
Department of Defense regulations. onvene 4 





Mr. Mircueity. New procedures. 

Mr. Dononor. That is right, sir. 

Mr. Mrrcnmiy. Whose responsibility is it, do you know? 

Mr. Dononor. The responsibility would be one of joint implicatigg 
to the Assistant Chief of Staff for the Intelligence and the Judg 
Advocate General, perhaps, but it would not involve me. , 

Mr. Mircuriy. In other words, if you saw something in the pape 
tomorrow morning which breached security you would have py 
responsibility to act? 

Mr. Dononor. I would be very interested in it, but I would not hay 
an implementing responsibility at my level. 

Mr. Mircnexxi. In other words, you would have no _ initiating 
responsibility. ’ 












_ Mr. Dononoz. The initiating responsibility I believe is out of the 
Office of Security Review, Department of Defense, not Office of Secu. 
rity Review, Department of the Army. 

Mr. Mircneii. Do you know whether or not they keep a morgw 
or file in the Department of Defense Security Review ? 

Mr. Moss. I think that question should be directed to the Depart 
ment of Defense. 

Mr. Mrrcneiu. Do you receive specific illustrations from the Offie 
of Security Review of Department of Defense as to what might 
violate security on a day-to-day basis or a week-to-week basis? h 
other words, do they try to keep you informed ? 

Mr. Dononor. I believe they would if they had something to pass 
on to us, they would let us know. It is hard to think of specific 
examples, sir. 

Mr. Mircrez. Then your answer to the question is that you dont 
receive guidance on a day-to-day basis from the Office of Security 
Review. 

Mr. Dononor. Not on a day-to-day basis, no. 

Mr. Mrrcueti. Do you get any memorandum forms? 

Mr. Dononor. Yes, occasionally. 

Mr. Mrrcuett. Can you remember a specific memorandum that 
you received from the Office of the Secretary of Defense, or OSk, 
vhich they thought might breach security ? 

Mr. Dononoe. Yes, sir. 

I have had some cases in the past. I have had some memorandums 
from them. 

Mr. Mrrcuety. Of things that occurred ? 
Mr. Dononor. Of things that occurred, yes. 
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Mr. Mircnett. Then you would say that there are instances where 
the Office of Security Review in the Department of Defense has cog- 
nizance of breaches of security ? 

Mr. Dononor. Yes. As a matter of fact, the idea of keeping 
abreast of what is going on with regard to release of information, 
sme of which may or may not be classified, is part of the founding 
charter of the Office of Security Review, when it was originally Office 
of Public Information. J 

Mr. Moss. Well, General, I want to thank you, and you, Mr. 
Donohue. That will complete this phase of the hearings. ~ 

Mr. Mircuety. Thank you, sir. 

(Whereupon, at 12:20 p. m., the subcommittee adjourned, to re- 
envene Monday, July 8, 1957, at 10 a. m.) 
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AVAILABILITY OF INFORMATION FROM FEDERAL 
DEPARTMENTS AND AGENCIES 


Part 10—Department of Defense, Fifth Section 
(Navy and Air Force) 


MONDAY, JULY 8, 1957 


Housr or REPRESENTATIVES, 
SuBcOMMITTEE ON GOVERNMENT INFORMATION OF THE 
CoMMITTEE ON GOVEKNMENT OPERATIONS, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:05 a. m., in the 
hearing room of the George Washington Inn, New Jersey Avenue 
and C Street SE., Hon. John E. Moss (chairman of the subcommit- 
tee) presiding. 

Present: Representatives John E. Moss, Dante B. Fascell, and 
Clare E. Hoffman. 

Also present: John J. Mitchell, chief counsel; Samuel J. Archibald, 
staff director; and Paul Southwick, professional staff member. 

Mr. Moss. The subcommittee will be in order. 

We continue our series of hearings which originally were scheduled 
for Tuesday of last week with Adm. E. b. Taylor, Chief of Informa- 
tion, Department of the Navy, and Capt. J. D. Lamade, Deputy Chief 
of Information, Department of the Navy. 

Doeither of you gentlemen have a statement ? 

Admiral Taytor. No statements. 

Captain Lamang. No sir. 


STATEMENT OF REAR ADM. E. B. TAYLOR, CHIEF OF INFORMATION, 
DEPARTMENT OF THE NAVY; ACCOMPANIED BY CAPT. J. D. 
LAMADE, DEPUTY CHIEF OF INFORMATION, DEPARTMENT OF 
THE NAVY 


Mr. Moss. All right, Mr. Mitchell. 
Mr. Mrrcuett. Admiral, were you ever contacted by the Wright 
Commission on Government Security ! 


NAVY INFORMATION CHIEF NOT CONSULTED BY WRIGHT COMMISSION 


Admiral Taytor. No, sir; not directly. The Wright Commission 
as l understand it contacted the Assistant Secretary of the Navy for 
Personnel and Reserve Forces and his Office handled the Navy’s part 
of the queries as far as the Wright Commission was concerned. 

Mr. Mrrenerst. Do you know whether any members of the staff 
were Interviewed by the Wright Commission ? 
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Admiral Taytor. My staff? No, sir. We had on file With th 
Assistant Secretary’s Office a considerable number of queries We had 
answered for the Coolidge Committee some months ago, and J he 
sume that they didn’t need any more information from our Office 
Mr. Mircueit. The approach of the Wright Commission wag q, 
tirely through the Office of Assistant Secretary of the Navy? 

Admiral Tayztor. That is correct. 

Mr. Moss. But your assumption is that they used the material which 
had previously been submitted for the Coolidge Committee study? 

Admiral Taytor. That is an assumption on my part. 
for sure. 

Mr. Moss. Yes. I just wanted to have that very clear on the record, 

Now, Mr. Mitchell. 

Mr. Mircnetu. Were you contacted directly by the Coolidge Com. 
mittee on Classified Information ? 

Admiral Taytor. No, sir. 

Mr. Mrrcneii. Did any member of the staff of the Coolidge Com. 
mittee contact the Department directly ? 

Admiral Taytor. Not to my knowledge. 

Mr. Mitcueti. Then you were not contacted by either the Wright 
Commission directly or the Coolidge Committee ? 

Admiral Taytor. We prepared answers for the Assistant Seere. 
tary’s Office in regard to certain questions apparently that the Cool 
idge Committee submitted to them, but not directly ; no. 











I don’t knoy 

















NEED TO AIR SERVICE VIEWS 





Mr. Mrrcneti. Lt. Gen. Idwal H. Edwards was a member of the 


Coolidge Committee. During his appearance before the subcommitte 
on March 11, General Edwards said: 


As a definite solution to this problem, I do not think there is any exact one, 
but I do think the Secretary of Defense should give the chiefs of the services, 
the Secretaries and the Chiefs of Staffs, who are the responsible officials of their 
departments, the authority in speeches and in articles to present their service 
views. After they have been presented, I think then the Secretary of Defense 
makes the decision, and he might even have a press conference and say, “Here 
is the Army view; here is the Air Force view; here is the Navy view. Here 
is my decision, and that is the way it is going to be done. That ends it.” 


Mr. Moss made the observation: 


I agree fully with your recommendation. 
of meeting the problem. 


General Edwards said: 


These Chiefs and Secretaries, when they get up to this level, are different 
from the chaps of lower rank, the lieutenants, captains, and so on, down in the 
lower level of the services. They are supposed to be men of mature judgment, 
and who are not influenced by personal matters, and so on, and who have the 
best interests of the country at heart. If they cannot speak their opinions, well, 
then, they ought to get somebody else, since they are not filling their job. 


Do you agree with General Edwards’ conclusions, Admiral? 

Admiral Taytor. I agree with him; yes, sir. However, as far as 
the Navy is concerned, it has been my impression that we have been 
pretty successful in being able to present our views. 

Mr. Mrrcnetyi. How many press conferences has the Secretary of 


the Navy or the Chief of Naval Operations had since you have been 
Chief of Information ? 











I think it is the commonsense way 
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Admiral Taytor. Mr. Gates has had one since he has been Secretary 
avy- 
« ess. How long have you been Chief of Information? _ 
Admiral Taytor. I have been about 21 months. I came the Ist of 
October a year ago last October. 
Mr. Mrrcueti. Do you know how many Secretary Thomas had? 
Admiral Taytor. I would have to check that. I don’t know. 
Mr. Mrrcuett. Do you know the answer, Captain / 
Captain Lamape. No, sir; 1 don’t know. 


NO CASE OF PURLOINED DOCUMENTS 


Mr. Mircuett. Admiral, since you have been Chief of Information 
for 21 months, do you know of any instance where any classified docu- 
ment has been purloined from the Navy? 

Admiral Taytor. No. I would like to elaborate that within the 
province of my responsibility I could say categorically there has 
been none. 

Mr. Moss. Would you know of such an incident? 

Admiral Taytor. Within the Office of Information or its responsi- 
bilities, yes, I would know. 

Mr. Moss. Do you know of the publication of any information 
which appeared to have originated from a classified source under 
Navy control which was harmful to the Navy or, in your judgment, 
to the security of the country ? 

Admiral Taytor. No, I can’t say that I do. 


NAVY CENSORSHIP OF COLLIER’S FROGMEN STORY 


Mr. Mircuexi. Admiral, there was an article that appeared in 
Collier’s magazine on May 27, 1955, about Navy frogmen. Did the 
Navy express any objections to the mention by Collier’s of the use 
of frogmen in the Tachen Island evacuation ? 

Admiral Taytor. Mr. Mitchell, may Captain Lamade answer that. 
I wasn’t there at the time and he was the Acting Chief of Information. 

Captain Lamapr. Yes, the Navy did object to the mentioning of 
the use of frogmen during the Nationals evacuation in the Collier’s 
article which you mentioned. 

Mr. Mironeit. Do you know what that objection was specifically ? 

Captain Lamapg. Well, it was considered at that time that it was 
such information as should not be released with the Navy Depart- 
ment’s sanction. 

Mr. Mircueti. Was the New York Times story of February 7, 1955, 
cleared by the Navy? (See exhibit V—A.) 

Captain Lamapr. Not to my knowledge. 

Mr. Mrrcnent. Mr. Chairman, there was a New York Times story 
dated February 7, 1955, and datelined U. S. S. #stes. Could you 
explain to the subcommittee, Captain, how a reporter could file such 
astory from a Navy destroyer without getting clearance for it from 
the Navy ? 

Captain Lamapr. Well, in times of emergency and activity in the 
sth and 7th Fleets, we cooperate with the press by inviting certain 
media to be on-the-spot reporters. They observe operations, and cer- 
tain information id neta that they acquire is filed either from the 

69222—57—pt. 10-—-4 
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ship or from the shore base. In this case it would have been 
from Taipeh or it could have been filed from the ship itself, [gg 




































































































is 
information had been cleared from the ship, I say I could not knoy mal 
it was cleared, we had no censorship during that time and there wy aistricts 
no reason for it to be censored as we do during all-out war. Admit 

Mr. Mrrcnett. Was the Collier’s article checked personally by thy Mr. M 
Secretary of the Navy Charles S. Thomas? Admi 

Captain Lamape. Yes, it was. Mr. M 

Mr. Mrrcnetn. Why was it sent to him? Do you know? tions? 

Captain Lamape. He had asked me if I knew of any articles thy Admi 
were forthcoming in any publications that received national recogy;. Mr. 
tion and I mentioned this one article to him and he wanted to segit J gnd ass 

dmi 
CONSTRUCTIVE CONTRIBUTION DIRECTIVE av 

Mr. Mrrcnect. Final clearance of this story was given on April Adm 
1955. At that time, the Defense Department directive with the “egy. Lin tur 
structive contribution” requirement had just been issued. (See p. 10ff, Mr. | 
subcommittee hearings, July 1956.) Did this directive in any wy nalifie 
influence the clearance of the Collier’s story ? 4 Adm 

Captain Lamapr. No, it did not. Mr. 

Mr. Mrrcenewt. Was the article checked personally by Secretay§ Adn 
Thomas because of the directive? ones. 

Captain Lamang. No, not because of the directive. 

Mr. Mrrcnett. Why wasn’t it? 

Captain Lamang. Well, as I mentioned previously, he had askel Mr. 
me if I knew of any articles that were forthcoming in national publi. chara 
cations and I mentioned this article and he wanted to see it. (See | 

Mr. Mrrcneti. The “constructive contribution” directive came out } Adi 
on March 29, 1955. Had Secretary Thomas asked you before that Mr 
date? Ad 

Captain Lamapr. Well, I don’t remember. Mr 

Mr. Mrrcnei. Was it his habit as Secretary to ask you for such matic 
stories ? Ad 

Captain Lamapre. Well, in certain instances, it wasn’t his habit: Mi 
no, sir. Whether or not the directive influenced him to ask me for Info’ 
the article or whether he just wanted to see it I cannot tell you. Ac 

Mr. Moss. I think it might be well here if we can get the Navy tiate 
public information function clearly on the record. Is it your pri my | 
cipal responsibility to publicize the Navy, to release information on tatic 
request, to originate it, or just what is the function of the office, M 
Admiral? A 

Admiral Taytor. No, sir. My responsibility to the Secretary is the 
to advise him in the area of policy, public informationwise, for the M 
Navy. I also advise the Chief of Naval Operations as to the Secre- of | 
ey policy and means of implementing that policy throughout the A 

avy. } 

Mr. Moss. And you have a staff in Washington. Do you have rep- ! 
resentatives outside of Washington under your jurisdiction? } 

Admiral Taytor. Not directly under my jurisdiction. There are ! 
public information officers on the staff of each of the district com- 





mandants and there is one public information officer on the staff of 
the principal fleet commanders. They are responsible to the officers 
on whose staff they serve and the district commandants are responsible 
to the Secretary of the Navy for carrying out public information, 
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lic relations, policy as established by the Secretary throughout the 
yal districts in the United States. 
Mr. Moss. So there is uniformity throughout each of the naval 
districts in the operation of the public information offices? 
Admiral Tayior. That’s correct. 
Mr. Moss. They are advisory to the commandant ? 
Admiral Taytor. That is correct. 
Mr. Moss. On matters of policy, on information and on public rela- 


tions? 












hat Admiral Taytor. That is correct. 
i Mr. Moss. Do you pick up the trained public relations personnel 
it and assign them to these positions ? 






Admiral Taytor. We recommend to the Bureau of Personnel in- 
dividuals for these assignments. The Bureau assigns them. 
Mr. Moss. Do you select them ? 








iM Admiral Tayior. I have a personnel board which advises me and 
Mn Lin turn submit that recommendation to the Bureau. 

N, Mr. Moss. Do you have adequate authority to insure that the best 
y malified in this particular specialty are selected ? 






Admiral Taytor. Yes, sir. 

Mr. Moss. You do have. 

Admiral Taytor. One qualification, there are never enough good 
ones. 







LIMITATION ON PUBLIC INFORMATION FUNDS 









Mr. Moss. Your office is subject to what Lt. Gen. Floyd L. Parks 
characterized as a rather tight and unrealistic limitation on funds? 
(See p. 1077, subcommittee hearings, July 1956.) 

Admiral Tayzor. Yes, sir. (See exhibit I-B.) 

Mr. Moss. Which requires very involved cost accounting ? 

Admiral Taytor. That is correct. 

Mr. Moss. For every function related in any way with public infor- 
mation ? 

Admiral Taytor. Yes, sir. 

Mr. Moss. You also contribute to the maintenance of the Public 
Inforraation Office in the Department of Defense, is that correct ? 

Admiral Taytor. Yes, sir. Mr. Moss, but I would like to differen- 
tiate one thing. When I contribute to the maintenance—not out of 
my budget—I contribute to the maintenance of their part of the limi- 
tation which is more or less a paper limitation. 

Mr. Moss. Yes. 

Admiral Tartor. Now I don’t contribute any money as such out of 
the Navy appropriation to the Department of Defense. 

Mr. Moss. Do you have Navy personnel assigned to the Department 
of Defense Public Information Office? 

Admiral Taytor. Yes, sir. 

Mr. Moss. And are their salaries paid from Navy appropriations? 

Admiral Taytor. Yes, sir, that is correct. 

Mr. Moss. From your appropriations—— 

Admiral Taytor. No, sir, from the 

Mr. Moss. General Navy appropriations on personnel ? 
_ Admiral Tayrtor. That is correct. But the amount of those salaries 
is levied against the limitation. 

Mr. Moss. Then it is levied against the limitation ? 
Admiral Tayrtor. That is correct. 
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Mr. Moss. And to that extent it does take away from your offig 
funds which otherwise would be expended for purely Navy public 
information functions? 

Admiral Taytor. Not necessarily expended, but it takes away frog 
me some of the funds which I could use in my ceiling distributigy 
throughout the country. 

Mr. Moss. You feel that thisisa disadvantage ? 








































































































Admiral Taytor. Yes, sir. Mr. M 
Mr. Moss. Do you feel that you have enough, too little or too much taken by 
in the way of appropriations for your office, talking now of limitati tion be covel 
on the expendit ure of funds? Adm) 
Admiral Taytor. The limitation is considerably too restrictive fop 1 ae 
me to carry out my full responsibilities. Appropriationw ~ money- would 
wise, of course none of us ever have what we would like to have, by Adm 
we can get by. 
Mr. Moss. Of course, we can always get by. 
Admiral Tayrtor. Yes, sir. au), 
Mr. Moss. But in the getting by in this instance do you feel that Mr. 
the Navy suffers or that the public suffers as a result of this getting by! to the 
Admiral Taytor. Well, in the limitation, which again I point out Adn 
is not in the actual appropriation— Mr. 
Mr. Moss. No, but it is a limitation on the amount which can be Adr 
expended in this particular activity. hee. 
Admiral Taytor. Yes, sir. Now in the operation of this the begin- there | 
ning of the year when we were told how much we will have under the a 
limitation, we go through and assign that limitation to the various one 0: 
echelons throughout, navywide, how much they can use. there. 
It might w ell happen that some unforeseen emergency may arise at Mr 
a station which in carrying out their responsibilities of keeping the mate! 
public and media advised “of what is going on, that station might reoan 
expend that limitation in a week, a limitation which was assigned to Ac 
them for a quarter. Now unless I could take limitation from some- Mi 
where else to augment, from a literal interpretation they would have Ac 
to stop all contact with the media for the balance of that quarter. M 
Mr. Moss. You have full flexibility then in picking up an unused A 
limitation at one station and transferring it to another? M 
Admiral Taytor. Oh, I have to do that. ha 
Mr. Moss. It is an overall limitation rather than a specific station Der 
by station limitation ? 7 
Admiral Taytor. That is correct. ” 
NAVY SECURITY REVIEW UNDER INFORMATION CHIEF a 
{ 
Mr. Moss. In the Navy Public Information Office do you maintain dec 
an Office of Security Review? col 
Admiral Taytor. Yes, sir. or 
Mr. Moss. And is that under your direction ? cla 
Admiral Taytor. Yes, sir. ha 
Mr. Moss. It passes upon all speeches or articles or information di 








originating in headquarters, is that correct ? 

Admiral Taytor. Now that office consists of one officer, a com- 
mander, and he has two yeomen assistants. He himself does not review 
the Navy initiated speeches or so forth, but he serves as a liaison for 
the various other offices in the Navy Department who have cognizance 
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ofclassified material which may be referred to in this speech or article 
or book, whatever it is. They are the ones who determine if that is 
classified within their area. I refer to the operations, it might be one 
of the submarine desks or it might be one of the missile desks or in 
the Bureau of Ordnance it might refer to armament. All Com- 
mander Scott does is refer to those people and ask them to review this 
segment of that for security. 

Mr. Moss. This coordinating office sees to it that the review is under- 
taken by the people immediately informed on the subject which is to 
be covered. 

Admiral Taytor. That is correct. 

Mr. Moss. If the item is classified, it is reviewed by the men who 
would normally be responsible for the classification itself. 

Admiral Taytor. That is correct. 


NAVY MATERIAL 


Mr. Moss. Now after it is reviewed by the Navy, is it then fo 
to the Office of Security Review of the Department of Defense? 

Admiral ‘I 1 

Mr. Moss. And at th vho does the reviewing? 

Admiral Taytor. Well, now, that comes under Mr. Snyder's of- 
fice. Who does each one of them I don’t know. He has a staff down 
there and it may be handed to one of the Navy members of that staff, 
to one of the Air Force members, to one of the Army members, or 
one of the civilians, and it varies with different pieces that go down 
there. 

Mr. Moss. Is it normally referred back—we will say for instance 
material on missiles—is it referred back to the Navy missile desk for 
reconsideration if there is objection to it? 

Admiral Taytor. You mean if we have cleared it 

Mr. Moss. You have cleared it 

Admiral Taytor. No, sir. 

Mr. Moss. For security. 

Admiral Tayior. I don’t know of any cases it’s referred back to us. 

Mr. Moss. Any overriding of the Navy clearance for security then 
would be more or less arbitrarily undertaken by someone within the 
Department of Defense without referring it back to the men who 
would normally be expected to have the best information on the 
subject ? 

Admiral Tayior. Well, they have a Research and Development 
Division in the Department of Defense. Now I think that un- 
doubtedly they go to them and get their advice on it. They may 
decide that this may be cleared for security in so far as the Navy is 
concerned but it would have ramifications which go to other services 
or other possibilities and they would prefer that it be continued to be 
classified. That comes back to me with that information. If we 
have some question about it we will either contact the R. and D. people 
direct down in the Department of Defense, go back to the Depart- 
ment of Defense and give them additional backup why we think it 
can be declassified, or we may accept their judgment on it. 

Mr. Moss. In the final analysis you have to accept their judgment. 

Admiral Taytor. On security; yes, sir. 

Mr. Moss. On security and on policy. 


pomMe 


| 
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“GRAY AREA” OF POLICY CENSORSHIP 


Admiral Taytor. That, sir, is a gray area. They advise us » 
policy. 





















































































Mr. Moss. Have you any example you can cite where you have ng Admit 
followed their advice on policy ? Mr. M 
Admiral Taytor. It would not necessarily be a case. It’s a ques must 
tion of they have suggested certain words be substituted in a speech i ani 
an article. We didn’t go along with them then, substituted othe Most of 
words. 
Mr. Moss. I’ve noticed a few examples cited here. It would appey ot 
to me at best to be a small tempest over semantics t July 
Admiral Taytor. I think you are correct. ’ and 2 
Mr. Moss. Without any substantive characteristics involved. That Most of 
is why I asked if any substantive policy —— Mr. } 
Admiral Tayrztor. No, sir. hi spe 
Mr. Moss. In other words you do take the changes directed if they a m 
are at all a matter of policy importance. ; think | 
Admiral Taytor. Actually we haven’t had a case where they hayg Mr. | 
taken exception in a substantive form to the Navy’s position in the Adm 
last year and a half. the res 
Mr. Moss. That is in the last year anda half. Do you know of any ndesi 
before that ? . 
Admiral Taytor. With one exception, and that was a speech that 
Mr. Gates had prepared in which there were considerable changes and 
their question came with these directives or with these suggestions Mr. 
Mr. Gates elected to resolve that himself and came back with informa. 4 civil 
tion to me that these were suggestions and we would treat them a the I 
such. cleara 
Mr. Mircue.yi. That was the instance we discussed last November, Adi 
(See p. 1918, subcommittee hearings, November 1956.) the N 
Admiral Taytor. I believe so. natur 
Mr. MircHett. When he prepared a memorandum. Mr 
Admiral Taytor. I believe so. You have a copy of the memo is dif 
randum. Ad 
SECRETARY GATES’ PROTEST Mi 
Mr. Mrrcuetu. Yes, sir. He objected to the word changes that were S 
made in it—more than 90 changes that were made by the staff of ‘ 
the Department of Defense. He objected, I believe, directly to Mr. M 
Ross or to Secretary Wilson. A 
Admiral Tartor. To Mr. Ross. M 
Mr. Mrroneitt. He wrote a memorandum which we have already dist 
put in the record concerning that. A 








Did he finally make the speech the way he wanted to make it, 










Admiral? ' 
Admiral Taytor. He incorporated some of the suggested changes. say 
Some of them he didn’t, he used his own language. ini 
Mr. Moss. At the moment then this matter of policy censorship r 
or suggestion remains a gray area, purely speculative ¢ ] 
Admiral Taytor. On my level and on the Assistant Secretary of tio 
Defense public affairs level. Mr. Wilson will enunciate policy t Fr 
the Secretaries in one form or another, usually in the Secretaries’ an 





meetings, and I don’t attend those and I don’t know just what—I am 
sure that the Secretaries follow Mr. Wilson’s policy guidance. 






INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 2425 


Mr. Moss. If the commandant of one of the naval districts wanted 
tomake a speech, would that go through the same clearance procedure? 

Admiral Taytor. It might or might not, sir. 

Mr. Moss. It is not required ? 

Admiral Taytor. Not required. 

Mr. Moss. But anyone assigned to Navy Headquarters in Washing- 
ton must use this clearance? uri, 

Admiral Taytor. Again it’s the responsibility of the individual. 
Most of them do in order to insure that they are following 

Mr. Moss. Most of thost outside of Washington do not? 

Admiral Taytor. Most of them donot. If it is a speech the Fourth 
of July, Armed Forces Day, occasionally they will send the speech 
inand ask for clearance if they have some question in their own mind. 
Most of the time they don’t. . 

Mr. Moss. Would an Assistant Secretary of the Navy have to submit 
his speech ? 

Admiral Taytor. I don’t know whether he would have to but I 
think he normally does. 

Mr. Moss. Would you have to submit a speech ? 

Admiral Taytor. No, I wouldn’t have to, but I am accepting and 
the responsibility is mine that there is nothing of security or other 
undesirable in the speech. 


SUBMISSION FOR DOD CLEARANCE IS VOLUNTARY 


Mr. Moss. In other words it is entirely a voluntary procedure for 
a civilian or a military officer to submit the speeches or articles to 


the Department of the Navy or the Department of Defense for 
clearance ? 

Admiral Taytor. Yes, but if he is a man in uniform or working for 
the Navy it’s incumbent upon him that there is nothing of a classified 
nature in that speech. 

Mr. Moss. But the speeches touch upon policy, and policy as such 
is difficult to classify. 

Admiral 'Taytor. Yes. 

Mr. Moss. So he wants to be safe. 

Admiral Taytor. That is correct. 

Mr. Moss. He submits it. 

Admiral Taytor. That is correct. 

Mr. Moss. If he is in Washington. 

Admiral Taytor. That is correct. 

Mr. Moss. But if he is out in the field or not in one of the naval 
districts he can be fairly safe without submitting it, can’t he? 

Admiral Taytor. But not many people in those positions are compe- 
tent to talk on policy and they don’t. 

Mr. Moss. What would they discuss in the way of a speech, we will 
say, to the Commonwealth Club in San Francisco that might not have 
init a considerable amount of policy ? 

Admiral Tartor. Well, I would like to qualify my statement. 

_He has access to speeches the Secretary and Chief of Naval Opera- 
tions have made. We keep them prbvided with copies of those. 
From that he can glean what is acceptable say in the realm of policy 
and he tailors his remarks in consonance. 
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and your committee are trying to see is that we get out all of the 
legitimate information as rapidly as we can. (See Exhibit I-B). 

r. Moss. Of course the objective of this committee is to determine 
availability only, and to inquire into the efficiency and the cost of 
some phases of handling information. We have not undertaken to 
urge that the information actually be gotten out in the sense of releas- 
ing it. But if a reporter has enough stick-to-it-iveness to search for 
astory, we want to be certain that the information is available to him 
ynless it does in fact affect the security of this Nation. 

Admiral Taytor. I concur, and I am also interested to see that that 
information which affects the Navy that he gets is just as accurate as 
wecould possibly give it to him. 

Mr. Horrman. Now may I ask a question there to see if I understand 
the chairman’s statement. ‘There is one purpose of the committee to 
make it easier for a reporter to get accurate information for a story 
which he may wish to write. Is that right or am I wrong? 

Mr. Moss. Not necessarily easier. Just that he can finally get the 
information unless there is a very persuasive reason for withholding 
it-not only the reporter but the committee of Congress, the individual 
Congressman or Mr. John Q. Public. 

Mr. Horrman. Well, as long as you added John Q. Public. Am TI 
to understand that any citizen, then, if he has a desire to obtain the 
information or write a story, should be able, if he has enough stick-to- 
it-iveness, to get whatever information he may wish? 

Mr. Moss. ‘That would certainly be my conviction. 

Mr. Horrman. Is that a theory or would you put it to practical 
use ! 

Mr. Moss. Much of it would have to be theory because the average 
citizen isn’t going to have the time or the resources to seek out the 

at mass of information which is important to him if he is to be 
informed on the activities of his Government. 

Mr. Horrman. And it must also be largely a matter of theory be- 
cause the services, neither the Navy nor any other branch of the 
services, nor any other executive department for that matter, would 
have personnel and time if, say, 50 percent of the population wanted 
the information, would it? 

Mr. Moss. Personnel and time are the only limitations. We should 
not be battling with them. We are concerned with the needless with- 
holding or the locking up of information. 

Mr. Horrman. May I ask one more question there, then. 

You have been with the service how long in this particular branch, 
Admiral ? 

Admiral Taytor. About 21 months, sir. 

Mr. Horrman. Twenty-one months. And with the Navy how long? 

Admiral Taytor. I have been in the Navy since 1921. 

Mr. Horrman. And you are how old? 

Admiral Taytor. I am 53 years old. 

_ Mr. Horrman. Has there ever been a time that you can recall when 
it hasn’t been the policy, not only of the armed services but of the 
executive departments, to withhold certain classes of information ? 

Admiral Taytor. Has it ever been my experience ? 

Mr, Horrman. Has there ever been a time when it hasn’t been the 
poticy of the armed services and of the executive departments to with- 
old certain types of information? 
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Admiral] Taynor. Well, I think that is true. 
Mr. Horrman. Do you recall Secretary of the Navy Forrestal’s only 































































































back in 1947 or prior to 1947 and again in 1947 that the Navy shonid Mr. M 
not, officers of the Navy should not, disclose certain information? Navy ! 
Admiral Taytor. Well, yes; that was in a war and a postwar ey: Admit 
yes, sir. "the limi 
Mr. Horrman. Postwar era. Mr. ¥ 
Admiral Taytor. Yes, sir. Admi 
Mr. Horrman. When the Congress was endeavoring to write legis Mr. ¥ 
lation which would lessen cost and promote efficiency ¢ Adm: 
Admiral Taytor. Oh, I don’t know if Mr. Forrestal, I don’t think § of the } 
Mr. Forrestal ever restricted information to the Congress. goes to 
Mr. Horrman. Do you know that he finally sent up a letter direetj Mr. } 
that the Navy officials and officers be permitted to testify and woul Adm 
not be criticized because of testimony given ? Mr. ] 
Admiral Taytor. No, sir; [ am not familiar with that. Adm 
Mr. Horrman. I suggest you read the hearings of 1947 on the unif. §  $136,06 
cation bill. I think you will find something of that kind in there, But, Mr. 
im any event the controversy has been as old as the Government itself, f Navy ' 
hasn’t it? Adn 
Admiral Taytor. Yes, sir. Cap 
Mr. Moss. I think we can readily stipulate that every administr. Mr. 
tion has tried to control certain classes of information. inforn 
Mr. Horrman. And insofar as we can see into the future will cop. comin 
tinue to do so. Adr 
Mr. Moss. I would characterize it as a bad habit. with r 
Mr. Horrman. But will you agree with me that they will probably Mr. 
continue to do so, let’s put it that way? to the 
Mr. Moss. If we can improve the patient, we won’t seek a complet Ad 
cure overngiht. matel 
Mr. Horrman. May I ask whether you think the symptoms ar Mr 
worse in this administration than in the previous one? Limit it to overa 
the last two. year 
Mr. Moss. I think that to the extent that the previous administt Ad 
tion in this field was, in my judgment, worse than the one preceding whic 
it, this one is worse than the one preceding it. wide 
Mr. Horrman. And would you go so far as to prophesy the next M 
one will be still worse? At 
Mr. Moss. I hope that we will be able to prevent that from hap my | 
pening. towl 
Mr. Horrman. I would like to agree with you but I think we ar now 
just finding another remedy to wear itself out. M 
Mr. Moss. I am rather optimistic about possibilities of improving— mat 
in fact, I think there is evidence that some improvement can be ex- pub 
pected. A 
Mr. Horrman. Might I ask a sort of a personal question. Do you pea 
think if the Congress operated the service information it would be any ) 
better than the Defense Department? stat 
Mr. Moss. With 435 individuals in one House and 96 in another, cer 
I think it would be improved. the 
Mr. Horrman. You think it would be? tha 
Mr. Moss. Yes, sir. . 
Mr. Horrman. Well, God help the country. I wonder why we have the 








an Army and a Navy and an Air Force? 
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NAVY BUDGET FOR INFORMATION 


Mr. Mrrcneit. Do you submit a budget to the Comptroller of the 

4 
iairel Taytor. He submits to me how much I can expend under 
the limitation. 5 4 

Mr. Mrrcnety. But do you prepare an initial budget yourself? 

Admiral Tartor. Oh, yes. 

Mr. Mrrcnecy. And that goestohim? _ ’ 

Admiral Taytor. That goes to the executive offices of the Secretary 
of the Navy and it is included in the overall, that office’s budget that 

to the Comptroller of the Navy. 

Mr. Mrroneti. Do you recall what you asked for fiscal year 1958? 

Admiral Taytor. I got $136,000. 

Mr. Mrrcweti. What is that? 

Admiral Taytor. I was authorized or was included in the budget 
$136,000. Whe . hn 

Mr. Mrrcnett. I mean for public information activities of the 
Navy as a whole! 

Admiral Taytor. That’s my part of the budget, $136,000. 

Captain Lamape. This is not limitation; this is operation expense. 

Mr. Mrrcuriy. I mean your overall budget for the field of public 
information. Do you recall what you asked for in fiscal year 1958 
coming up, Admiral ? 

Admiral Taytor. Yes. I have got the figures here if you will bear 
with me a minute. 

Mr. Mrrcnett. I am talking about your initial request submitted 
to the executive offices of the Department of the Navy. 

Admiral Tayior. I would like to confirm this later, but approxi- 
mately $225,000, I was allowed $136,000. 

Mr. MrrcHeiit. How much is the Navy Department appropriation 
overall, allocated for public information? As I understand it, last 
year you got around $840,000, isn’t that right? 

Admiral Taytor. That is limitation. That is this paper figure of 
which I cannot exceed in certain areas of public information world- 
wide. 

Mr. Mircnenxi. That is what I am talking about. 

Admiral Taytor. Now the $136,000 is what I ain allowed to run 
my office here in Washington, and $120,000 to run the Fleet Home- 
town News Service at Great Lakes. Those are the only two budgets 
now that I have any control or anything to do with. 

Mr. Mirenei.. In other words, you as the Chief of Public Infor- 
mation have absolutely nothing to say with respect to the worldwide 
public information program of the Navy budgetwise. 

Admiral Taytor. Correct. I have not. Segments of that will ap- 
pear in each naval district or under each bureau or so forth. 

Mr. Moss. If an accident, say an explosion occurred at a Navy 
station where there was no regularly assigned public information offi- 
eer, every bit of time spent by the person engaged in the handling or 
the giving out of information would be covered by the limitation; is 
that correct ? : 

Admiral Taytor. It should be, yes, sir. The commanding officer 
there reports to the commandant. 
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Mr. Moss. It is by directive, is it not, this very complex 72104 ¥ 


December 22, 1954, Accounting, Control and Reporting on Spgq with ea 




















Limitation, Expenses for Public Information and Public Relatig ear 
Activities”? Under the theory of that directive every hour, or ey A mh 
minutes, every phone call, every piece of paper, would be covery vee M 
by this limitation? (See exhibit I-B). Ss 
Admiral Taytor. That is correct. - } 
Mr. Mrrcuet. Admiral, since you are charged with the regpo, Mr. | 
sibility for the worldwide public information program of the Ng a Oni 
do you believe that you should have the authority to at least submi er 
what the worldwide budget of the Navy should be in the fied gg ™ Sa 
public information ? Se 
Admiral Taytor. Well I don’t control public information outgig § P™ ur 
of the immediate Office of the Secretary. I establish and trangni or \ 
to them the policies, give them material to carry out those policig ‘Vtar 
within my resources. But the responsibility for the public informs. Pham 
tion, public relations, say in Great Lakes, Chicago, Milwaukee, aregig sor 
the responsibility of the commandant of the 9th Naval District an " 





he within the resources that are available to him goes ahead and 
effects the carrying out of the operation of that policy. 

















































































Mr. Mircuett. Do you have any control as the chief of inform. Mr. 
tion over the assignment of public information offices in the districts § jn wor 
outside Washington ? speech 

° ape eg oe " ° 

Admiral Taytor. Yes sir. ventio 

Mr. Mrrcneny. You do? Adn 

Admiral Taytror. Yes, sir. The 

Mr. Mrrcrett. Do you have an Office of Security Review? were S 

Admiral Taytor. Yes, sir. Mr. 

Mr. Mitcuern. Within your Office of Information ? Ad 

Admiral Txytor. That is correct. front 

Mr. 
SECURITY CLEARANCE DIRECTLY WITH OTHER SERVICES Ad 
: ai is prove 

Mr. Mrreweiu. Could your office clear information for military s- Mr 
security directly with the other services—the Air Force and the § wilt 
Army ? nity) 

Admiral Taytor. Well, not with the present staff I have. I have Ac 
just got 1 officer and 2 yeomen on that staff. secu 

Mr. MircHerz. But it could be done. M 

Admiral Tartor. It could be if I could get additional personnel, part 

Mr. Mircrett. Do you believe if that were done, the line of de A 
marcation could be drawn between policy and military security? then 

Admiral Taytor. Within my own office? M 

Mr. Mrrcnett. Within the Defense Department. this 

Admiral Taytor. I’m not sure that I understand the question. A 

Mr. Mircnetx. If you had an adequate staff in the Navy Office of par 
Security Review, do you believe that such a staff could clear for mili- nas 
tary security directly with the Army and the Air Force? \ 

Admiral Taytor. On strictly security matters? dir 

Mr. Mrrcenexy. On strictly security matters. A 

Admiral Taytor. Yes, sir, it could. h 

Mr. Mrrcenet.. It could. Therefore, to clarify the gray area of J 

policy, and security, the chairman was discussing with you a few ] 






minutes ago the services could do their own military security directly 


INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 2431 


with each other, and then submit the material to the Department of 
Defense. 1 | : 

Admiral Taytor. They could. I don’t think I could do it any 
etter than it is being done now. 

Mr. Mircnett. Then there must be no gray area. 

Admiral Taytor. Oh, you are talking about security or policy? — 

Mr. Mrrcnety. I am trying to establish, Admiral, that there is 
a gray area between policy and military security. 7 

Admiral Taytor. No sir. Where I said the gray area was is 
whether you interpret that suggestion to be a directive or was it a 
suggestion in regard to changes that might be desired by the De- 
partment of Defense in policy matters. There is no gray area as far 
ag security is concerned. 

Mr. MircHeti. Admiral, is there a clear-cut differentiation between 
military security and policy ? 

Admiral Taytor. Well I think you can pretty well tell whether a 
matter is of military security or not. 


DOD CENSORSHIP OF NAVY SPEECHES 


Mr. Mircurty. The Department of Defense called for a change 
in wording in regard to the role of the Navy in the Mideast in a 
speech prepared by Admiral Burke for the Chemical Engineers Con- 
vention at Boston, December 11, 1956. 

Admiral Taytor. May I refer to my copy of that. 

There were several changes suggested in that speech. Most of them 
were semantics. We accepted several of the suggested changes. 


Mr. Mircueti. What about the word “role”? 

Admiral Taytor. The suggestion was made to insert “general” in 
front of “role.” ‘To the best of my knowledge, it wasn’t accepted. 

Mr. Mrronety. Why not? 

Admiral Taytor. I don’t know. It was just felt that it didn’t im- 
prove it. 

Mr. Mircueiy. We were just discussing the matter of policy and 
military security. Were the changes in this speech of a military secu- 
rity nature ? 

Admiral Taytor. This specific one I would say was not of a military 
security nature. 

Mr. Mircuei.. You said that the majority of these changes in this 
particular speech were semantics; is that correct? 

Admiral Taytor. That is correct. That is my interpretation of 
them. 

Mr. Mircuetx. Therefore military security was not concerned in 
this particular speech. 

Admiral Taytor. Not necessarily military security. Now in this 
particular speech this was probably referred to the State Department 
inasmuch as we are talking about the 6th Fleet in the Mediterranean. 

Mr. Mircneti. Could the Navy refer to the State Department 
directly ? 

Admiral Taytor. No, sir. 

Mr, Mircnety. It could not. 

Admiral Taytor. Not that I know of. 


_Mr. Mrrcvett. Do these particular changes make any sense to you, 
sir! 
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Admiral Taytor. Yes, sir. I think most of them we incorporaty 
helped the speech. 

Mr. Mircuetit. What were the specific changes that were recon. 
mended that you can recall that helped the speech ! 

Admiral Taytor. Well there was an additional sentence that TW 






































































































one 
recommended to be added which read : “The fleet is in the last analyg eae 
a force for stability and peace.” We accepted this much of it, Ny bility. 
fleet is” and added the words “a powerful force for stability ani} he the N 
peace.” We elected not to use the phrase “in the last analysis” implicat 
Mr. Moss. Just a moment. I am intrigued because it has Teen classifie 
experience—I occasionally write a speech—that the more people yu {uence 
submit it to the more changes you get. Mr. } 
Mr. Horrman. Will you accept an amendment, would you accepta § efficient 
addition and make a press release ¢ gubmitt 
Depart 
REWRITING OF NAVY SPEECHES BY DOD Navy a 
: : Adm 
Mr. Moss. Yes. I even do that on occasion. The more people yoy in Sect 
hand it to for comment, of course, the more comment you are goingts § materi 
get. Burea' 
We have a procedure here where material for a speech is draftedin }  classif 
the Department of the Navy in someone’s office. It then is submitted Nov 
for Navy security clearance. It is referred by the Office of Security } ign co 
Review in the Navy Office of Public Information to the best informed } jad b 
people in that field for clearance to determine whether the pro mittee 
material would in any way impair the security of the United States, }  gassi 
or, I assume, that of the Navy. Print 
Then it goes up for a security review in the Department of Defense, No 
and we now find that apparently someone has the inspired idea thathe } jaye 
isa speech writer up there. So he passes over the questions of security classi 
and policy and goes into editorial suggestions. It is very nice; itis Reco 
pleasant service; but isn’t it duplicative? Isn’t it wasteful, Admiral! prop 
Admiral Taytor. Mr. Chairman, I think the changes that wer their 
made in this speech were somewhat helpful. hurd 
Mr. Moss. But I imagine, Admiral, you are likely to find another one M 
where you don’t feel they were helpful, and therefore you didn’t follow tion 
the suggestions ¢ trig 
Admiral Taytor. We didn’t follow them all in this one. I want to The! 
clarify one thing. The Navy speeches that I am cognizaut of have not A 
been unduly altered—suggested changes, and so forth. 
Mr. Moss. But it seems to me like they are really very minor cha 
Are we having in addition to an Office of Security Review, an office 
of speech rewriting? I think there is a great deal of difference between i 
review for security or important policy questions and the mere sug- ren 
gestions for improving the speech. wai 
Certainly within the Department of the Navy you should have cla 
enough competence to write a speech, good, bad, or indifferent. Cer- sp 
tainly you have enough intelligent people who know what they want | 
to say or what someone else might say best on behalf of the Navy th 
without seeking the assistance of the Department of Defense to suggest 
that you use “or” instead of “and” or “pretty” instead of “beautiful,” th 
or such unimportant little items. to 
That seems to be a duplicated function, and I know that the Office 4 
of Security Review and the Office of Public Information in the De t} 
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rtment of Defense costs a substantial amount of money to operate. 
There js no real contribution to the Navy, to the Government, or to the 
{merican taxpayer by that type of change, is there ¢ 
" Admiral Taytor. Where they do help us, though, as I say, I only 
have one Officer in my security review. There may be and there often 
are areas in these where the security is not solely the Navy’s responsi- 
bility. It may be a joint project with the Air Force where it might 
ie the Navy’s part of it might be entirely, we feel, declassified, but the 
implication on the Air Force’s part of the problem which is still highly 
dassified; and if we divulge this much some unfriendly outside in- 
fluence can deduce part of the classified area. 

Mr. Moss. Admiral, is it not possible that the most economical and 
ficient operation of the security review procedure could be handled by 
submitting the speech initially to the Office of Security Review in the 
Department of Defense rather than clearing the first hurdle with the 
Navy and then going to Defense for a final and overriding clearance ¢ 

Admiral Taytor. Well here is one important function that my officer 
in Security Review does which does not appear here. He receives this 
material and, as I say, will send it down to one of the desks in the 
Bureau of Operations. They will come back and say, “No, this is 
classified.” 

Now he, from his knowledge in his job, has access to, say, the Syming- 
ton committee reports. A great deal of material which up to that time 
had been classified was subsequently presented to the Symington com- 
mittee. DOD had a retired vice admiral go all through that and de- 
dassify or make public and it was published by the Government 
Printing Office. 

Now these boys down in the working desks in the Navy might not 
have ever read that and they thought to their mind it was still highly 
classified information. Commander Scott can take this Congressional 
Record down and show them, well, this was published and it’s public 
property 6 months ago. So then they can go through and declassify 
their papers bearing on the same thing and reverse it. So it is a cross 
hurdhzation or pollination of information within the Navy. 

Mr. Moss. I think that, of course, is excellent. But this informa- 
tion would, therefore, not be declassified if we would take this as the 
triggering action. Someone writes a speech. It goes to your officer— 
Ibelieve you said he is a commander. 

Admiral Taytor. Yes, sir. 


LAG IN DECLASSIFICATION 


Mr. Moss. He is in charge of the Security Review. He keeps cur- 
rent on what has been released. He knows that certain information 
was declassified by the Department of Defense, and that while it is still 
classified down here in Navy files, it should not be. As a result of the 
speech he sees to it that these files are declassified. 

Admiral Taytor. He brings it to the attention of those people down 
there that this material is going to be released in the speech. 

Mr. Moss. But if it wasn’t going to be given in a speech, even 
though it had been just as effectively declassified through release 
toa committee of the Congress and to the public, these files would 
continue to be classified. It seems to me that rather than justifying 
the initial review by the officer in charge of security review, it points 
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up the need for the assignment of someone to the simple task ¢ 
informing the Navy down in the lower echelons of the nature of infor. 
mation which has been declassified and released so that declassificatig 













can actually take place where the records are maintained. Then m— fication | 
will get all of the information which has been released pro measure: 
declassified rather than the limited area of information Which may Mr. 
be used in a speech or a press release. what yo 
Admiral Taytor. Mr. Moss, you put your finger on a ve Adm 
problem. But with the personnel and the funds available tody Mr. E 
we are fortunate enough to be able to keep current just with th Adm 
current ones. I don’t even say we are successful to that extent, Ani M wf 
to start back into last year’s—or 10 years ago—files, it’s a problem Adm: 
which we are trying to work. report ¢ 
Mr. Moss. You indicated that the material in the Symington report fr. I 
used in the Senate was declassified. Group, 
Admira] Taytor. Much of it was. be, Mr. 
Mr. Moss. Which was declassified by the Department of Defeng Mr. | 
Admiral Taytor. Yes, sir. Mr. | 








Mr. Moss. Was that because you were required to submit to th 
Department of Defense material which the Navy ultimately handel 
to the committee of the Congress? 

















































































Admiral Tayztor. No, sir. In that particular instance I belie sid 
that Secretary Wilson appointed Vice Admiral Davis, who wasn &™ 
the Department of Defense, United States Navy, retired, to gp ort 
through all the material that was submitted to the Symington com -_ 
mittee and decide then which could be released and which should | @™Y 
still maintained in classified status. That was overriding the De we ha 
partment of Defense Security Review, the Navy Security Reviey, ~~ 
Army or Air Force or anybody else. He and his staff did that o - 
the direct authority of the Secretary of Defense. mark 

Mr. Moss. I believe that very recently the Secretary of Defens os 
has appointed a rather distinguished admiral as the Director of 
Declassification Policy. Th 

Admiral Taytor. Yes, sir. iy 

Mr. Moss. And if there is no objection, I am going to see that this | ™ i 
portion of the discussion this morning is brought to the admirals | ™ 
attention so that as one of his functions in devising policy for declas- 
sification he can apply a little thought to the problem we’ve just 
discussed. If we are only declassifying the material which show W 
up in speeches, we are in a more narrow field of declassification than —  }efo 
1 thought we were. tact 

Admiral Taytor. Well, in addition to speeches—— been 

Mr. Moss. And press releases. has 

Admiral Taytor. There are magazine articles that are submitted It 
to us from outside, books that are submitted to us from outside, articles of i 
which may be submitted from outside, or generated within the service. tod 
But those coming from outside are only those that are voluntarily tho: 
submitted to us. We try to give them advice on it. \ 

Mr. Moss. Mr. Hoffman. you 


1 Appointment of Rear Adm. John M. Hoskins as Director of Declassification Policy, 
Department of Defense, announced May 20, 1957. 
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Mr. Horrman. What do you understand to be the duties of the 
Wright Commission, Admiral? ; . | 
Admiral Tayxor. Sir, I think they went into the subject of classi- 
fication of material, personnel security measures, material security 


measures. 

Mr. Horrman. Is that the overall group that we might say censors 
what you send in ¢ 

Admiral TayLor. The Wright? 

Mr. Horrman. Yes. 

Admiral Taytor. Oh, they are purely advisory, I believe. 

Mr. Horrman. But no authority? 

Admiral Taytor. No, sir. They made a study and submitted a 
report to the Government. 

fr. HorrMaN. I noticed this press story here, Mgss Flays Security 
Group, and the complaint seems to be that someone, who would that 
be, Mr. Moss, had not consulted Major General Meloy? 

Mr. Moss. Would you like me to explain? 

Mr. Horrman. Yes, please do. 


WRIGHT COMMISSION CHARGES 


Mr. Moss. The Wright Commission was created by an act of Con- 
gress to study the security programs of the Federal Government and 
to report to the Congress with recommendations. 

In the field of classification the findings of the Wright Commission 
in my opinion were generally the same as those of this committee as 
we have gone along and of the Coolidge Committee. But the Wright 


Commission came up with rather a drastic proposal to legislate what 
can best be described as an official secrets act. It has many of the ear- 
marks of the British official secrets act. 

And the Commission charged that there had been frequent serious 
breaches of security by the press. The Commission, however, made 
no evidence available to support that charge. 

They further charged that there had been much purloined infor- 
mation, again without any evidence for the charge. I am interested 
in where they secured their information. e 


FAILURE TO CONTACT INFORMATION CHIEFS 


When General Meloy, head of Army Public Information, was 
before the committee last Monday I asked him if he had been con- 
tacted by the Wright Commission and he told me that he had not 
been contacted. We have learned this morning that Admiral Taylor 
has not been contacted. 

It just seemed to me that if a study was to be made of the handling 
of information in the military services, it would be most important 
todo just exactly what this committee is doing and that is talk with 
those best informed in the field of information. 

Mr. Horrman. Thank you ever so much. Well now, Admiral, do 
you think the Wright Commission should have gone to you, for ex- 
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ample, or to General Meloy if they asked the Department of Defeng 
for it? They went to the top, didn’t they ? 

Admiral Taytor. Yes, sir; they did in the Navy. 

Mr. Horrman. Wasn’t that the place to go to get it? 

Admiral Taytor. I don’t know what I could have added to them, 

Mr. Horrman. You don’t know what General Meloy could hay, 
added to them, do you? 

Admiral Taytor. I can’t speak for the Army. 

Mr. Horrman. If they are going to ask all the fellows down th 
line after going to the top, they might just as well go on down ty 
the lowest private, hadn’t they ? 

Admiral Taytor. Well I had a friend on the Commission who wa 
a pretty illustrious person and 

Mr. Horrman. He didn’t talk to you, did he? 

Admiral Taytor. No, sir. 

Mr. Moss. We have done some talking with the so-called top ma 
in the Defense, but we felt in order to get important information aboy 
the actual operation it was necessary that we seek the advice of th 
specialists. 

Mr. Horrman. I have no objection. 

Mr. Moss. The Secretary of Defense is an admirable gentleman, 
probably a very eflicient Secretary of Defense, but in the field—— 

Mr. Horrman. He is a Republican, isn’t he? 

Mr. Moss. We find there are some very efficient Republicans, 

Mr. Horrman. And a very efficient Secretary of Defense. 

Mr. Moss. Yes, sir. But I doubt if he poses as an expert in the 
field of military information. 

Mr. Horrman. I don’t know a thing about that. But I guess you 
are right about that. I don’t think he poses on anything. 

Mr. Moss. I see no evidence of it in this field. So we felt that it 
was necessary to go to the men who were responsible for informs 
tion. 

Mr. Horrman. Yes, I am not critical at all, not a bit. I always 
go all down the line. 

Anway, the Wright Commission went to the right source, did they 
notg Isn’t that where you would have gone if you wanted the in- 
formation ? 

Admiral Taytor. Well, Mr. Hoffman, I think one of their prin¢i- 
pal problems was security functions within the services, not neces 
sarialy just the small area of public information for which I am 
responsible but personnel security, the handling of classification of 
security information, and so forth. Now that would fall within the 
province of the Assistant Secretary of the Navy insofar as the Navy 
is concerned. 

Mr. Horrman. But if you were running the Wright Commission 
how differently would you have acted ? 

Admiral Taytor. Sir, I don’t know. 
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is Hoffman later submitted the following material for the rec- 
ord:) 


the hearing on July 1, I requested the Commission on Govern- 
Sanetty to furnish a statement concerning the procedures observed by the 
Commission in obtaining information from departments and agencies of the 
executive branch and particularly the Department of Defense. The following 
jetter, dated July 9, 1957, was received from Mr. Loyd Wright, Chairman of 
i n: 
— COMMISSION ON GOVERNMENT SECURITY, 
Washington 25, D. C., July 9, 1957. 
The Hon. CLakE BE. HOFFMAN, 
United States House of Representatives, 
Washington 25, D. C. 


Deas Mr. HorrmMan: On July 1, 1957, during hearings held by the Subcom- 
mittee on Government Information of the Committee on Government Operations 
in the House of Representatives, two witnesses representing the Department 
of the Army, namely Maj. Gen. Guy S. Meloy, Jr., Chief of Public Information, 
and Mr. William J. Donohue, Chief of Security Review Office, testified that they 
had not been contacted by the Commission on Government Security during the 
course of its study. The following day a story in the Washington Daily News 
under the heading “Wright Commission Failed To Consult Army Experts——-Moss 
Flays Security Group”, stated that Representative John E. Moss, chairman of 
the subcommittee, had charged the Commission on Government Security with 
a “fantastic” omission in failing to consult the Army’s top experts in the field. 
Congressman Moss is directly quoted as stating, “I don’t see how you can study 
the handling of information in the services unless you go to those who have the 
top responsibility.” Pursuant to your request, the following information is 
furnished concerning the procedures observed by the Commission in obtaining 
information from the departments and agencies of the executive branch and 
particularly the Department of Defense. 

The Commission on Government Security was established pursuant to Publie 
Law 304, as amended, S4th Congress, to study and investigate the entire Gov- 
ernment security program. On March 6, 1956, the President, by memorandum 
addressed to the heads of all executive departments and agencies, requested 
that they “give the Commission every assistance possible within the restrictions 
imposed by the statute, to the end that the Commission may promptly and ex- 
peditiously carry out its work.” Pursuant to Public Law 304 and the President’s 
memorandum, arrangements were made by the Commission with each executive 
department and agency for the appointment of a liaison official who had the 
principal responsibility for insuring that the Commission obtain the requisite 
information for its study. 

The Commission received the full cooperation of the Department of Defense. 
In the area of document classification data was received separately from the 
Office of the Secretary of Defense and the Departments of the Army, Navy, and 
Air Force, over the signatures of Mr. Francis X. Plant, acting for Hugh Milton 
Il, Assistant Secretary of the Army; Albert Pratt, Assistant Secretary of the 
Navy (Personnel and Reserve Forces) ; and John J. Grady, Deputy for Security 
Programs, Department of the Air Force. All of the data received was forwarded 
to the Commission by the Department of Defense through its designated liaison 
official, Colonel Sidney S. Rubenstein, Deputy Director, Office of Personnel Se- 
curity Policy, Office of the Secretary. 

The Commission on Government Security endeavored to make a thorough 
survey of the security programs of the various departments and agencies before 
formulating its recommendations to the President and the Congress. I have 
been very distressed by the insinuations raised during the July 1 hearing of 
the Subcommittee on Government Information that the Commission failed to 
carry out its responsibility in the document classification field in connection with 
its inquiries at the Department of Defense. I greatly appreciate the interest 
that a have taken in this matter and the opportunity to set the record straight. 

incerely, 


Loyp Wrieat, Chairman. 
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Mr. Horrman. Well do you think that the Congress could run th, 
armed services better than those who are charged with doing so nowt 

Admiral Tayzor. No, sir. 

Mr. Horrman. That is a natural observation, isn’t it, and you hay 
had years doing that very thing. I assume you know that many of 
- Congressmen haven’t had any military experience or training gf 
all. 

Admiral Taynor. A good many of them have though. 

Mr. Horrman. Of what? 

Admiral Taytor. A good many of them have had. 

Mr. Horrman. Yes, but they have been engaged in other activitj 
and the armed services or the Department is sort of a jealous mistress 
isn’t she ? 

Admiral Taytor. Well I think we all are in our fields in which we 
feel that we are well qualified. 

Mr. Horrman. Even if you have shown any ability to operate them, 
you still wouldn’t be able to take on the making of automobiles, would 
you? 

Admiral Taytor. I doubt it. 

Mr. Horrman. And all that Wilson is required to do as you under. 
stand it is to supervise generally. He doesn’t get into any of the 
technical problems, does he? 

Admiral Taytor. I doubt it. He establishes policy for running the 
military services and I think he runs them pretty well. 

Mr. Horrman. But, so far as a fairly efficient military, haven't we 
got a fairly good Department of Defense? 

Admiral Taytor. Again I think so. 

Mr. Horrman. Especially the Navy. 

Admiral Taytor. Yes. 

Mr. Horrman. I think the limitation on funds, you were complain- 
ing about that or critical of it. 

Admiral Taytor. I am critical; yes, sir. 

Mr. Horrman. That is the attitude of every department, isn’t it, 
or every group with reference to appropriations ? 
































LIMITATION ON PUBLIC INFORMATION FUNDS 


Admiral Taytor. This is a little different, Mr. Hoffman, in that 
the Congress goes through the steps of determining appropriations 
and the total amount of appropriations that will be available to the 
various departments of the Government. Now, on this they have 
attached a rider that so many billions of dollars that go to the 
Department of Defense not more than this amount of money can be 
spent for public-information purposes. 

Mr. Horrman. And, in your judgment, it isn’t enough ? 

Admiral Taytor. It is not enough. 

Mr. Horrman. And, in the judgment of the other specialists of the 
department or departments having charge of special activities, it 
isn’t enough for them, is it? 

Admiral Taytor. I presume. But nobody else except the Depart- 
ment of Defense that I know of, no other agency of the Government 
has that restrictive- 

Mr. Horrman. Restrictive? 

Admiral Taytor (continuing). Limitation. 
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Mr. Horrman. You know we are writing appropriations bills, and 
stating for what purposes the funds shall be spent? _ : 

Admiral Taytor. Well, yes. But not on public information, that 
ismy responsibility. ay 

Mr. Horrman. That happens to be the one that you are complaining 
about. t 

Admiral Taytor. That is correct. 

Mr. Horrman. But we write limitations all the time on appropria- 
tions—not all the time, but frequently on appropriations bills, don’t 

? 

w admiral Taytor. I am sure that the people that are affected by it 
will feel equally as strongly as I do. 

Mr. Horrman. Sure; equally hurt and discouraged. 

Admiral Taytor. I am sure they do. 

Mr. Horrman. And you know our overall boss, the people at home, 
feel hurt because we appropriate so much ? 

Admiral Taytor. Yes, sir. 

Mr. Horrman. So we are no more able to give satisfaction uni- 
versally than you are. 

Admiral Taytor. This has no effect on the money that is appro- 
riated by the Congress to be spent. In other words, that money can 
G ipent in other areas. The only thing is that you cannot spend it 
for public information of a certain character and it depends upon 
the interpretation of that because the language of the limitation is 
quite indefinite. So it comes down to the interpretation that is put 
on it by the various agencies before it comes down to me to use. 

Mr. Horrman. Well, that is so in every appropriations bill, isn’t 
it? For instance, the agricultural bill. Now, we put out a certain 
amount for soil bank and some of the fellows got it last year when 
they weren’t entitled to it. They got double. 

Mr. Fasceii. That is fraud, isn’t it? 

Mr. Horrman. It was an interpretation. We were so slow putting 
it through due to the—well, I will skip that—that they paid part of 
it out before they should have. I wouldn’t say the enemy hung it up, 
but, well, let’s let it go, I never knew a department or agency or 
group that got all they thought they ought to have. 

Admiral Taytor. It’s not the money. 

Mr. Horrman. The way it was spent. 

Admiral Taytor. It’s the restrictions that are put on it and the 
interpretation of those restrictions. (See exhibit I-B.) 

Mr. Horrman. As to how it should be spent? 

Admiral Taytor. That is correct. 

Mr, Horrman. Sure. That is nothing unusual if you take a look 
at the record. 

Mr. Fasceti. That is not put on by Congress? 


DOD INTERPRETATION OF LIMITATION 


Admiral Taytor. No sir. The interpretations of what the intent 
of Congress are interpretations that have been put on by various 
agencies in the Department of Defense. I have considerable dis- 
agreement with those interpretations. (See exhibit I-B.) 

Mr. Fasceix. That is the question I was about to ask, Admiral. 
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Mr. Chairman, the fact, for example, that worked against the lin). 
tation is the fact that you would have fulltime officers perform; 
other duties. That you consider is an unfair interpretation, dont 
you? 

Admiral Tarror. That I do. 

Mr. Fascetu. If I were running your job I would. 

Admiral Taytor. But that interpretation is placed —— 

Mr. Fascett. That interpretation is placed upon you by the Navy 
isn’t it? 

Admiral Taytor. No, by the Comptroller of the Department of 
Defense. 

Mr. Horrman. Mr. Fascell, if you will yield, you can’t practigg 
law in certain cases either. There is a restriction on what you cay 
do. What are you fussing about? We get restrictions, too. 

Mr. Fascett. The only difference I place on that limitation ig he. 
cause of my own knowledge of inability and not because I can’t dp 
it. 

Mr. Horrman. You do it because that is the law. 

Mr. Fasceti. Admiral, the Office of Security Review is under your 
jurisdiction, is it not? 

Admiral Taytor. Yes, sir. It is a branch of my Public Infor. 
mation Division. 

Mr. Fascetx. I understood you to say in your testimony that the 
Wright Commission’s primary jurisdiction was the question of secu. 
rity matters and that they had not consulted you. 

Admiral Tayzor. No, sir. But that information which they might 
have needed could be available in other places in the Navy. 

Mr. Fascetu. I am sure it could. 

Admiral Taytor. And I understand that they had considerable 
amount of contact with the Assistant Secretary of the Navy’s office 
and got answers to a number of questions. 

Mr. Fasceti. You are very modest about your position. 

Admiral Tayrtor. Well it’s not a very big position. 

Mr. Fascetz. In my own opinion I would think it would be very 
unusual and I would have some difficulty in evaluating recommenda- 
tions dealing on the question of security review in the Department 
of the Navy if the Commission which was charged with that respon- 
sibility had no contact: with the dgpartment or the man who headed 
it. This is just a personal observation. You don’t have to answer 
that. 

Admiral Taytor. You see, the instructions were made up by the 
Navy Department guide for the handling and control of classified 
matters. Now that was prepared in the Office of the Assistant to the 
Secretary of the Navy, promulgated by the Chief of Naval Opera 
tions. 

Mr. Fasceii. That is the policy under which you operate, is it! 

Admiral Taytor. No, sir. This is the guidelines for handling 
classified information. 

Mr. Mircuery. In other words, it is an intelligence or security 
function. 

Admiral Taytor. That is correct. Now I think that is probably 
where the Wright Commission went to the people who were responsi- 
ble for this. In other words, what I am trying to bring out is that 
there was another office within the Department of the Navy that hada 
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ood deal to do with preparing specific instructions on how to safe- 

ard security material. And that probably was where, I don’t say, I 
am just making a guess, where the Wright Commission was able to get 
theanswers to the questions which they had. 

Mr. Mrrcnety. Is it then a correct assumption that every intelli- 

nee and security officer in the Navy knows what has been declassified ? 

Admiral Taytor. Every intelligence officer ? 

Mr. Mrrenety. And security officer. 

Admiral Taytor. Not necessarily. 

Mr. Mircnety. Where is the central point to find out what has been 
declassified for publication ? 

Admiral Taytor. I don’t think there is any one overall spot in the 
Navy that can tell you what has or has not been declassified. We 
would have to search in each individual case. 

Mr. Mrrcneti. But the primary responsibility of finding out would 
be in the Office of Public Information 1f an outsider came in to publish 
an article 4 

Admiral Taytor. That is correct. We would service him. 

Mr. Moss. Mr. Hoffman, you had some more questions ¢ 


NAVY DENIES “GA@” 


Mr. Horrman. I have shown this to counsel. I wani to call your 
attention to it. It’s pages 4 and 5 under Censorship of Speeches here. 
I will ask you to read those if you will, please. It will only take a 
moment. 

Mr. Moss, they relate to those speeches. 


Mr. Moss. What is the question ? 

Mr. Horrman. I was letting him read it first. 

Mr. Mrrcnerit. Admiral, were you provided with these questions 
beforehand ¢ 

Admiral Taytor. Yes, sir. 

Mr. Horrman. You had a copy of the question, did you, before you 
came in ¢ 

Admiral Taytor. Yes, sir. 
(The questions referred to by Congressman Hoffman were :) 


6. Could Navy security clear speeches, press releases, etc., for military se- 
curity directly with the other two services? 

7. Does Navy sometimes check directly with State on material for use in 
Navy speeches or articles? 

8. How are changes made or recommended by the Defense Department, and 
has this procedure changed under Assistant Secretary of Defense Murray 
Snyder? 

9, Did the Defense Department call for a change in wording in regard to the 
tole of the Navy in the Mideast in a speech prepared by Admiral Burke for the 
chemical engineers convention, Boston, December 11, 1956? What was the 
recommended change? Did the Navy accept it? Why not? 

10. In a speech prepared by Admiral Burke for delivery before the Navy 
league in New Orleans, November 17, 1956, did the Defense Department object 
to the mention of the Navy’s need for money as a result of the Mideast crisis? 
What language pertaining to Navy funds did the Defense Department delete 
from that speech? Did the Defense Department give a reason for the deletion, 
and if so, what was it? What language, on this point, was finally used in the 
speech ? 

ll. Did the Defense Department or the Army object to Admiral Burke’s pro- 
posed use in a speech of the word “foremost” to describe the Navy’s missile pro- 


=. What was the sugested change? What change did the Navy actually 
e? 
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12. Did former Navy Secretary Charles 8. Thomas, Admiral Burke, or 
tary Gates ever object to changes made in their speeches by the Defense Depar. 
ment or by the White House? 

13. Did any of them ever discuss with you changes made by the Defeny 
Department or the White House in their speeches? 

14. To your knowledge has former Secretary Thomas, Admiral Burke, OF Seq. 
retary Gates ever been discouraged in any way by the Defense Department » 
the White House from holding a press conference? 

15. Did any of these three men ever discuss with you the possibility of h 
a press conference when a decision was made not to hold one? Please e 

16. Are you aware of a meeting between Secretary Wilson and the ths 
service Secretaries last fall during which Mr. Wilson asked the Secretaries) 
avoid public airing of service disagreements and rivalries? 

17. Has former Secretary Thomas, Admiral Burke, or Secretary Gates bey 
reluctant to hold press conferences because of Mr. Wilson’s concern over th 
public airing or service disagreements or rivalries? 


Mr. Horrman. Well, now, taking them as a whole and your 
swers, who finally determined what should go into these varioy 
speeches ? ° 

Admiral Taytor. The man who is going to make the speech, 


Mr. Horrman. Yes? The man who is going to make the speech! f 


Admiral Taytor. Yes, sir. 

Mr. Horrman. Who proposed the changes, the Defense Depart. 
ment ? 

Admiral Taytor. In 1 or 2 cases, yes, sir. 

Mr. Horrman. What? 

Admiral Taytor. In 1 or 2 cases my Office may have suggested them, 

Mr. Horrman. What complaint, if any, have you of what was done, 

Admiral Taytor. None. 

Mr. Horrman. There was no gag on anybody, was there? 

Admiral Tayzor. No, sir. It hasn’t been my experience in the 
Navy. 

Mr. Horrman. You don’t know about the others. 

Admiral Taytor. That is correct. 

Mr. Horrman. But speaking for the Navy—— 

Admiral Taytor. We have no complaint. 

Mr. Horraan. How about you? 

Captain Lamang. No, sir; none whatever. 

Mr. Horrman. Nobody gagged you? 

Captain Lamapr. Not to my knowledge. 


DOD MERELY “SUGGESTS” 


Mr. Moss. Let’s get this record straight. You have just said thatit 
is the final decision of the man who gives the speech. But a littl 
earlier you pictured this as a gray area where in a case involving sub- 
stantive policy, it is a matter of speculation where the authority rested 
to determine whether you make a speech when the Department of 
Defense through its Office of Security Review directed to the con- 
trary. I think it is important that the record be very specific. Isit 
an area of gray or is it an area of individual determination ? 

Admiral Taytor. Sir, what I meant by the gray area, the gray 
area—you used the word where the Department of Defense directed— 
we used the phrase “they suggested.” 

Mr. Moss. They may direct, may they not, Admiral ? 

Admiral Taytor. I interpret it as a suggestion. 
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Mr. Moss. We established in the discussion this morning, and that 
ig where we got the definition of gray area, that they can direct that 
you delete, can they not? 

Admiral Taytor. In my interpretation they suggest. 

Mr. Moss. They suggest. 

Admiral Taytor. Now why I say that is a gray area is because 

rience under the then Under Secretary (Gates), he provided me 
with a copy of a memorandum, he stated that he did not know whether 
to take them as suggestions or as directives. Mr. Ross informed me 
that his office makes every effort to aid us with our speeches. When 
appropriate he sends them to the State Department, the Atomic En- 
ergy Commission, and other Government agencies for advice. On 
geasion he has requested comments from the Secretary of Defense 
and Admiral Radford. He assured me that all comments made on 
our scripts were merely in the form of suggestions except those deal- 
ing with security, and he agreed that all security questions would be 
dearly designated as such. Now that is the best advice that I have. 


NO CLEAR LINE BETWEEN POLICY AND SECURITY 


Mr. Moss. According to General Meloy, it is sometimes extremely 
dificult to differentiate between a question of security and a question 
of policy. ‘There is sometimes an overlapping. If it is the an- 
nouncement of a determined policy, it can have an important bearing 
upon security and to a degree could be classified. So that in this ques- 
tion of security, the exception went to policy as I read the memo- 
randum from Secretary Gates. Apparently on matters of security 
when they raised the objection because of security, you must then 
accept the change; is that correct ? 

Admiral Taytor. That is correct. 

Mr. Moss. So for purposes of policy it can also be a question of 
security ¢ 

Admiral Taytor. It might be. 

Mr. Moss. It is a sort of waltzing back into the area of gray where 
itmay or may not be the right of the individual ? 

Admiral 'Taytor. Yes, sir. 

Mr. Moss. To determine whether or not the suggestions will be 
accepted ? 

Admiral Taytor. That is right. 

Mr. Moss. There is no precise delineation ? 

Admiral Taytor. No, sir. You can’t, like a mathematical formula, 
say this is right and this is wrong. It must be a considerable 
amount—and if there are questions of that sort that arise either I 
will go to Mr. Ross or now Mr. Snyder who clarify it, possibly the 
Secretary will talk to him himself. 

Mr. Mrrcueny. Since October 25, 1956, are all security questions 
clearly designated as such when they are returned to your office 
from the Department of Defense, Admiral ? 

Admiral Tayznor. I think that within our interpretation of them; 
yes, 

Mr. Mircuety. I refer you to the last phrase in the memorandum 
of Mr. Gates: “And he agreed that all security questions would be 
clearly designated as such.” Today is it the policy that when you 
eet charges back from the Department of Defense they are clearly 
esignated as security items? 
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NO WRITTEN SUGGESTIONS UNDER NEW “INFORMAL” CENSORSHIP 


Admiral Taytor. Well that may have exceptions. 

Mr. Moss. We are not getting them back today. We are getting 
the informal discussions to clarify the questions before they evelop 
into problems. Is that correct? 

Admiral Taytor. That is correct. 

Mr. Fascatu. You mean so there will be no record in writing? 

Mr. Moss. I would not want to make any implication at the mo. 
ment. I wouldn’t challenge the fact, however, that that is a by. 
product of this new method of handling it. 

Mr. Mrrcuert. Admiral, could you explain to the subcommitty 
how such security items are clearly designated ? 

Admiral Taytor. I don’t think there have been any. 




















































DOD CENSORSHIP OF NAVY SPEECHES 





Mr. Mrrcueti. You were referring to a speech we just took upa 
few minutes ago on the role of the Navy in the Middle East. 

Admiral Taytor. Yes, sir. 

Mr. Mrrcneti. Were the military security items clearly designated 
in that one? 

Admiral Taytor. They were not involved. 

Mr. Mircuety. They were not involved in it? 

Admiral Taytor. Not involved. 

Mr. Mrrcnety. Then it was a matter of language. 

Admiral Taytor. That is my interpretation of the changes that 
were recommended in that speech. 

Mr. Fascetzt. Admiral, do I understand that the role and the fune- 
tion and the mission of the 6th Fleet in the Middle East is nota 
security matter ? 

Admiral Taytor. Well the changes that were suggested in that 
speech did not relate to strictly security in my interpretation. 

Mr. Fascetx. Did the changes relate to the role or to the function 
or to the mission of the 6th Fleet ? 

Admiral Taytor. The statement? Can I read that speech again! 

The sentence as originally submitted was: 























All of you are aware of the role of the 6th Fleet’s place in the Mediterranean. 


Mr. Mrrcueti. What was the suggested change? 

Admiral Taytor. The miaaeute change was the insertion of the 
word “general” in front of “role” to read: 

All of you are aware of the general role of the 6th Fleet’s place in the Medi 
terranean. 

I did not consider that of security suggestion. We didn’t think it 
helped the speech and we scratched it out. 

Mr. Mircuetu. Were there any other changes? 

Admiral Tartor. Yes, sir. I say they also suggested we add the 
sentence: “The fleet is in the last analysis a force for stability and 
peace” at the end of the paragraph. We used: “The fleet is a powerful 
force for stability and peace.” 

Mr. Fascetu. Just to give it a slightly aggressive flavor, Admiral! 

Admiral Taytor. Well, we like to enhance our own position the 
best we can. 
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Mr. Fascetxy. I don’t blame you, sir. That was a very worthwhile 


rans. Admiral, there was another speech prepared by 
Admiral Burke for delivery before the Navy League in New Orleans 
on November 17, 1956. This is question No. 10 on page 4. Did the 
Defense Department object to the Navy’s need for money as a result 
of the Mideast crisis? 

Admiral Taytor. No. This speech:was prepared in November. 
After the speech was prepared and submitted to our office down at 
DOD, the decision was made that no reference to money or the budget 
would be made in any public addresses by the Secretary, the CNO or 
anybody else until after the President’s budget had been presented to 
the Congress. So whether DOD cut out that two paragraphs that 
refer to the possibility of the Navy needing more money as a result of 
the Mideast crises, whether it was done in my office or whether it 
was done by instructions from the Chief of Naval Operations, it isn’t 
clearly indicated on here. But we eliminated two paragraphs that in 
general phrasing might have been construed as having some impli- 
cation on the budget. 

Mr. Mrrcuety. What language was finally used? 

Admiral Taytor. We just omitted any reference to it. 

Mr. Mircueti. What was the proposed language you were going 
touse? I trust there is no military security there. 

Admiral Taytor (reading) : 

As a result the Navy is facing heavier commitments at a time when our fleets 
are already operating at maximum effort to meet present commitments. 

Our present austere budget requires us to meet these emergencies with funds 
originally budgeted for other purposes. In effect we are borrowing from the 
future. 

Now that is the general tenor. 

Mr. Mircuerx. Are you sure that deletion was not made in your 
office ? . 

Admiral Taytor. No. I am not sure where it was made. But it 
was a policy decision that there would be no reference to the budget 
until after the budget had been submitted to the Congress. 

Mr. Mircneti. Who made the policy? 

Admiral Taytor. The Secretary of the Navy makes the policy. 

Mr. Fascett. Admiral, was this suggestion before or after you 
submitted this proposed speech to the Office of Security Review, De- 
partment of Defense? 

Admiral Taytor. It must have been afterward, because in the copy 
that came back from them it was marked out. It wouldn’t have gone 
down to this if it was decided beforehand. 

Mr. Fascetyt. Have you got any naval intelligence which you can 
impart to this committee to show who in the Office of Information can 
put the finger on that language? 

Admiral Taytor. No, sir. In my Security Review, he wouldn’t 
have anything to do with such a matter. Commander Scott only 
handles military security. This is in the realm of policy. 

Mr. Fasceix. What you are telling me now is that the section on 
naval security review in the Department of Defense would not review 
this speech because it deals only with policy? 

Admiral Taytor. Oh, I don’t know who reviewed it down in the 
Department of Defense, my own Security Review. 
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Mr. Fascetz. In your own department ? 

Admiral Taytor. In my own branch, yes, sir, under me, the one 
officer in Security Review would not raise any question about this 
part. 

Mr. Fascetx. The reason I asked the question Admiral, is because 
we had testimony a couple of years ago that material which originated 
with the Navy went to the Navy section of the Office of Security Re. 
view in the Department of Défense. I just wanted to be clear becaus 
I had understood you to say that this particular speech would not 
go to the Navy section of that Office. 

Admiral Taytor. Sir, the Navy section as such is an internal op 
ganization down there. I don’t know that they refer it to the Na 
section, so-called, down there or refer it to the Air Force section op 
anything else. 

Mr. Fascetxi. Let me ask the question this way then, sir. The mate. 
rial that you do submit to the Department of Defense, do you know 
where it goes ? 

Admiral Taytor. I can find out. 

Mr. Fascerxi. But, as of this moment you are not sure whether 
material originating with the Navy goes to the Navy section or goes 
to the Army section or the Air Force section ? 

Admiral Tayior. No, sir, and it may vary with different pieces 
going down there. That is their internal administration down there, 

Mr. Fascetzi. Admiral, this was a CNO speech, was it? 

Admiral Taytor. Yes, sir. 

Mr. Fasceti. Would you sit still if that were reviewed by the Army 
or the Air Force? 

Admiral Taytor. I have. 

Mr. Fasceti. Then I understand by that statement that the Army 
or the Air Force sections or somebody in the Army and Air Foree 
reviews Navy speeches? 

Admiral Taytor. They can. 

Mr. Fascetu. And is that before or after they are submitted to the 
Department of Defense? 

Admiral Taytor. Well, I think it is when they are submitted to the 
Department of Defense. 

Mr. Fasceti. Then what you are saying in effect is that speeches 
submitted by the Navy are subject to review by everybody? 

Admiral Taytor. I don’t know the internal workings of Security 
and Review. 

Mr. Fascetx. That is, as far as the three military services are con- 
cerned they can review each other’s speeches ? 

Admiral Taytor. When I sent it down there I fully expected that 
it might be. 

Mr. Fascetx. It could be a fair assumption that the other services 
objected to this language as being a self-serving declaration on behalf 
of the Navy? 

Admiral Tayrtor. It could be. 

Mr. Moss. Admiral, I want to express the appreciation of the sub- 
committee and the staff of the subcommittee for the excellent coopera- 
tion we have received from your Office and from Captain Lamade. 
This concludes our hearing with you gentlemen. 

The subcommittee will now recess until 2: 30 this afternoon. 

(Whereupon, at 11:50 a. m., the hearing recessed to reconvene at 
2:30 p. m., same date.) 
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AFTERNOON SESSION 


Mr. Moss. This afternoon the committee has Brig. Gen. Arno H. 
Juehman, Director of the Office of Information Services, Depart- 
ment of the Air Force, and Brig. Gen. A. J. Kinney, former Director, 
Office of Information Services, Department of the Air Force. 

Do you either of you gentleman have a statement? 

General Lurnman. I do not, sir. 

General Kinney. No, sir. 

(General Luehman’s background was provided as follows:) 


DEPARTMENT OF THE AIR FORCE 
Office of Information Services, Public Information Division 
Bric. Gen. ARNO H. LUEHMAN, USAF 


Arno Herman Luehman was born in Milwaukee, Wis., on September 7, 1911. 
He attended public schools in Milwaukee and private schools in New York City; 
was appointed to the United States Military Academy on July 1, 1930, was gradu- 
ated and commissioned a second lieutenant in the Regular Army on June 12, 1934. 
He entered flying school at Randolph Field, Tex., in September of that year and 
was graduated from the advanced course at Kelly Field, Tex., in October 1935. 

General Luehman was them assigned successively to March Field, Calif.; Dahl- 
gren, Va.; Luke Field, Ariz.; Hickam Field, T. H.; and Savannah, Ga., in 
yarious capacities. 

In January 1942 the general was named Assistant Operations Officer for Third 
Air Force Headquarters at Tampa, Fla., and in June of that year was ordered 
tothe Naval War College at Newport, R. I. After he was graduated in January 
1943, he was detailed as a member of the General Staff Corps and appointed 
Assistant Chief of Staff for Operations at Third Air Force Headquarters. Trans- 
ferred to the 13th Air Force Headquarters in the Southwest Pacific in the same 
capacity in July 1944, in April of the following year General Luehman became 
Chief of Staff there. 

Returning to the United States, General Luehman became Chief of the Control 
Division at Continental Air Forces Headquarters, Bolling Field, Washington, 
D. C., in October 1945, and in January of the following year was detailed to 
Project Crossroads. In April of 1946 he was assigned to the Strategic Air Com- 
mand Headquarters, Andrews Field, Md., as Assistant Chief of Staff for Plans, 
and later became Acting Chief of Staff. 

The general entered the Air War College at Maxwell Field, Ala., in March 
17 and was graduated in June 1948. He was then appointed Secretary of the 
United States Representatives to the United Nations Military Staff Committee 
in New York. General Luehman served as one of the military advisers to the 
United States delegation at the Third General Assembly, Paris, France, in Sep- 
tember 1948 and in January 1949 was designated Chief of Staff to the United 
States Air Force Representative in New York. 

After graduating from the National War College, Washington, D. C., in July 
1951, General Luehman was appointed Deputy Director of Public Information 
at Air Force Headquarters, Washington, D. C. On May 16, 1954, he assumed 
command of the 3500th USAF Recruiting Wing, Air Training Command, with 
headquarters at Wright-Patterson Air Force Base, Ohio. 

Returning to Air Force Headquarters, Washington, D. C., on May 1, 1957, 
General Luehman assumed duty as Director of the Office of Information Serv- 
ices, Office, Secretary of the Air Force. 

His decorations include the Legion of Merit with one oak-leaf cluster. He is 
rated a command pilot. 

General Luehman is married to the former Miss Constance Hughes Hardwick, 
of Boston, Mass. 


PROMOTIONS 


He was promoted to first lieutenant (permanent) June 12, 1987; to captain 
(temporary) October 1, 1940; to major (temporary) July 22, 1941; to lieutenant 
colonel (temporary) January 23, 1942; to colonel (temporary) August 9, 1943; 
tocaptain (permanent) June 12, 1944; to lieutenant colonel (permanent) July 
1, 1948; to colonel (permanent) October 19, 1949; to brigadier general (tempo- 
rary) December 15, 1953. 

Up to date as of May 1957. 
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Mr. Moss. All right, Mr. Mitchell. 

Mr. Mircuen:.. General, could you explain to the subcommittee what 
percentage of oticers or civilian employees have had previous mij. 
lary experience ? 


STATEMENT OF BRIG. GEN. ARNO H. LUEHMAN, DIRECTOR OF THE 
OFFICE OF INFORMATION SERVICES, DEPARTMENT OF THE AR 
FORCE; ACCOMPANIED BY BRIG. GEN. A. J. KINNEY, FORMER 


DIRECTOR, OFFICE OF INFORMATION, DEPARTMENT OF THE Ap 
FORCE 

















General Lurnman. At the present time about 57 percent. (See 
exhibit I-A.) 

Mr. Mircueiu. Does the Air Force have an Office of Security com- 
parable to the Navy and the Army? 
General Luruman,. No, sir. 


AIR FORCE PLAN FOR SECURITY REVIEW OFFICE 


Mr, Mircnern. Are there any plans under way to establish such an 
office ? 

General Luruman. Yes, sir. We plan to set up our own Office of 
Security Review within the Office of the Director of Information 
Services simply to assist in the coordination of matters pertaining to 
security, to speed up the declassification, wherever possible, effect a 
centralized coordinating oflice. 

Mr. Mircueii. Have you found a necessity for such an office? 

General LurHMan. Yes, sir. 

Mr. Mircueti. General Kinney? 

General Kinney. I think it would help. 

Mr. Mircnexyt. Do you believe that with the establishment of such 
an office you could clear matters of military security directly with 
the other two services, Army and Navy? 

General Lurnman,. Yes, sir, it could be done. However, it would 
be very cumbersome. 

Mr. Mircue.tt. Were you contacted by the Wright Commission on 
Government Security, or were any members of your staff ? 

General Lurnman. To my knowledge, no, sir. 

Mr. Mircuerxi. General Kinney, were you? 

General Kinney. No, sir. 

Mr. Mircneii. General Kinney, do you know of any instance where 
a document containing classified information has been purloined! 

General Kinney. No, sir. 

Mr. Mircue.yi. General Luehman ? 

General Lurnman. No, sir. 

Mr. Mircuexy. Do you believe that the Secretary of the Air Force 
is competent to make decisions concerning military security without 
reference to the Department of Defense ? 

General Luruman. No, sir. 

Mr. Mitcuein. Why not? 

General Lurnman. I do not think that the Secretary of the Air 
Force has the intimate and detailed knowledge of what the other 
services are involved in in classified materials, of projects, that the 
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State Department might consider classified that we would consider 
ynclassified, other branches of the Government are involved in this 
matter. It is not solely an Air Force matter, because no matter how 
technical we get, our operations, being global, must take into con- 
sideration other governmental agencies. 

Mr. Moss. As I understand it, the organization of the Office of 
Public Information in the Air Force is generally similar to that of 
the Navy and Army except that up to the present time you have had 
no oflice of security review ¢ 

General LurHMAN. Yes, sir. 

Mr. Moss. You just stated that the Secretary of the Air Force— 
and I would assume, therefore, that any office of security review 
etablished in the Department of the Air Force—would not be com- 
petent to pass final judgment upon questions of security and that 
that is something which can best be handled in the Department of 
Defense in a centralized security review office. Do I understand your 
position correctly up to this point? 

General LurHMmAN. I think so, sir. 

Mr. Moss. What advantage, then, will ensue as a result of the es- 
tablishment of an Office of Security Review in the Department of the 
Air Force ¢ 

General Luruman. Mr. Moss, I think that would expedite the Air 
Force position as pertains to security. In other words, what I am 
trying to say is that the Air Force reaches a position as it does now 
in matters pertaining to security by our office, in many instances, 
hand-carrying a paper or suggested release to all of the interested 
agencies within the Air Force. Then we arrive at an Air Force 
position that this matter is or is not classified or should or should not 
remain classified strictly on an Air Force level. Then when it is 
referred to the Department of Defense it is looked upon again as to 
whether it should be classified or be released on the basis of a little 
bit higher level than just the Air Force alone, to a Cabinet level where 
other governmental agencies are concerned—AEC, for instance. 

Mr. Moss. Without the Office of Security Review, you have been 
performing that function in the Air Force; you have been clearing 
material such as news releases and speeches for publication ? 

General Luruman. That is correct. 

Mr. Moss. How many officers and civilians would you propose to 
have in the Office of Security Review ? 

General Luruman. Mr. Moss, I believe we are contemplating now 
2oflicers and 1 civilian. 

Mr. Moss. You would just be formalizing that which you already 
do? 

General Luruman. Yes, sir. 

Mr. Moss. The hand-carrying of a document to the interested parties 
would still continue ? 

General Luruman. No, sir. This Office of Security Review within 
the Air Force would itself be a complete Air Force clearing agency, 
it would maintain central records, such as what has or what has not 
been released. It would be the focal point when the materiel man 
declassifies a piece of equipment. It would be the central agency 
within the Air Force to determine security on matters for release. 

Mr. Moss. The Navy testified this morning that they have 1 officer— 
a commander and 2 yeomen—for the practical operation of their 
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Office of Security Review. The document or material is taken to the — tous and 
desk, where they insist on having the latest information on a py, | }avewoD 
ticular subject and its security classification. How would you diffe | Mr. Mi 
from that operation ? P hacks do} 

General Lurnman. Not appreciably, sir. Instead of hand-carp, | jo you 2 
ing every one, instead of going around to various offices to obtain nera 
clearance from specialized people and say R. and D. or materiel this | Mr. M 
office would probably have to take those that are very sensitive Gener 
very acute where there is disagreement on it and they would probabj 
have to hand-carry them. But in the majority of instances the ry. 
tine things, such as contractors’ ads, such as contractors’ suggestions 
for. Mr. M 

CENSORSHIP OF CONTRACTORS’ ADS Air For 
within t 

Mr. Moss. Are contractors’ ads voluntarily submitted ¢ fore the 

General Luruman. Yes, sir. (rene! 

Mr. Moss. Are they required to be submitted under the terms of Mr. 
contracts ? fense, & 

General Luruman. It is a little out of my field, Mr. Moss, but] | st fort 
think in some contracts it is specified, but in the majority of cages Gene! 
it is voluntary. " tary of 

Mr. Moss. In fact or in fiction? Is it really voluntary; do you Mr. ! 
know ? Gene 

General Kinney. Could I answer that, sir? 

Mr. Moss. You may. 

General Kinney. The contractor is obligated to avoid any release 
of sensitive or classified material, and under that obligation he usu- Mr. 
ally feels it desirable to submit his advertisements to be sure that he | te 4 
is living up to that clause of his contract, although that clause dog would 
not specifically require him to submit the ads. 1967, § 

Mr. Moss. Who coordinates the handling or the clearance of the ad- Mr. 
vertisements at the present time? Does your office? June 4 

General Lurnman. Some are brought in directly to our office and | (eshil 
some are referred directly to the Department of Defense, Security Mr. 
and Review, without going through the Air Force. and th 

Mr. Moss. And how does the Department of Defense, Office of } heg!v 
Security and Review, on a matter which at that point would be pe Mr. 
culiarly Air Force security, make its determination? today 

General Luruman. Sir, I think in many areas they are competent Ger 
to determine whether or not an airplane, for example, is still classi- } They 
fied. They have the records to show whether it is classified or not. Mr 

Mr. Moss. We have had some disagreement between the Air Force devel 
and the Department of Defense, whether they were not wise, or maybe Mr 
not competent, in their refusals to declassify that which, in the judg- M1 
ment of the Air Force, should have been declassified; is that not 
correct ? 

General LurnHman. Yes, sir. G 

Mr. Moss. In those cases, the Department of Defense, Office of See 
Security Review, controls; if they say you cannot release it, that’s G . 
that; is that correct; or is this a gray area? 6 

General LurHMAN. No, sir. Up to the point where we have know! i 
edge of it and want to fight it. Now, if the contractor thinks it isa y 






poor decision, he thinks it should be cleared, he might bring it up 
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ous and we will go and fight his battle, and in many instances we 
have won It. pet ee Ae ee 

Mr. Moss. But, in winning it, you mean the Defense Department 
igcks down on its position? If they do not back down, you lose it, 
do you not Q 2 
General LUEHMAN. Yes, sir. 
Mr. Moss. They control that. 
General LUEHMAN. Yes, sir. 









RIGHT TO SPEAK ON CONTROVERSIAL MATTERS 







Mr. Mrrcneii. General, do you believe that the Secretary of the 
\ir Force should have the right to make speeches and press releases 
yithin the bounds of military security on controversial matters be- 
forethe Secretary of Defense has established policy ¢ 

General LUEHMAN. Yes, sir. 
















of Mr. Mitcue.y. General, do you believe that the Secretary of De- 
fnse, after he has made a decision on controversial matters, should 

I | wtforth both sides of the issue so that the public can be informed ? 

8 General Luruman. Did I understand you correctly, sir; the Secre- 
tary of Defense ? 

Ou Mr. MircHe.u. Right. 
General LUEHMAN. Yes,sir. The answer to that is “Yes,” sir. 

“TEAK” OF BALLISTIC MISSILE CONTRACTOR LIST 
se 







Mr. Mircue.t. Mr. Chairman, at this time we would like to take up 
the question of the “leak” of ballistic materials contractors’ list. I 
vould like to put in the record a staff memorandum dated June 25, 
197, subject: Alleged “Leak” of Ballistic Missile Information. 

Mr. Moss. Is there objection to the inclusion of the staff memo of 
June 25? If not, the memorandum will be made a part of the record 
fexhibit VI-A). 

Mr. Horrman. I would like to ask one question about the hearings, 
and that is whether the gentleman saw a copy of the questions? Was 
hegiven a copy before? 

Mr. Mircneii. General, have all of the matters we are taking up 
today previously been submitted to you? 

General LurHMaNn. All of the matters that you explained to me, sir. 
They have been taken up with us. 

Mr. Moss. We have supplied each of the witnesses with the material 
developed by the committee staff. 

Mr. Horrman. And the proposed questions ? 
Mr. Mircueiy. And the proposed questions. 
















LIST OF CONTRACTORS CLEARED BY OFFICE OF SECURITY REVIEW 





General, on what date did the Air Force transmit to the Office of 
Security Review in the Department of Defense the speech by Brig. 
Gen. Don R. Ostrander on August 2, 1956 in New Orleans? 
General LurnHman. On the 30th of July 1956. 

Mr. Horrman. Where are you reading from now, please ? 
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Mr. Mrronet.. Page 2 of the questions. That was transmitted, 
the Office of Security Review in the Department of Defense? 

General Luruman. Yes, sir. 

Mr. Mrrcneit, On what date was the speech approved by the }, 
partment of Defense ? 

General Luruman. July 30, 1956. 


Mr. MircHe.yi. Were there any deletions from General Ostrander’ 
speech ? 



















































































General Lurnman. No, sir. Pat it W 
4, United » 
LIST OF CONTRACTORS CITED AS A “LEAK” BY COOLIDGE COMMITTEE Mr. 
Mr. Mircueiy. Do you regard the list of ballistic missiles contra tens 
tors as a breach of national security and an unauthorized disclogy Mr. I 
as did the Coolidge Committee? (See p. 2090, subcommittee hegp. ¢andin; 
ings, March 1957.) ofthe A 
General LurHMan. No, sir. or cont 
Mr. HorrmMan. May I ask a question, Mr. Chairman ? that WE 
Mr. Moss. Yes, Mr. Hoffman. 
Mr. Horrman. What difference does it make—and I am asking the pp, 
chairman for the purpose of information, not by way of intrusion~ 
what difference does it make if the opinion of some individual 
connected with the Department differs from the Coolidge Committee Gent 
opinion ? to mal 
Mr. Moss. I think it is a very major difference. The contention of | git is 
the Coolidge Committee was that this instance represented an u- | geuri 
authorized disclosure or an improper leak, when, in fact, the material For 
was contained in a speech which was formally cleared on July 30, | ingto 
1956. ing a 
Mr. Horrman. Well, assuming that to be true, the inference would | on, at 
be that the Coolidge Committee did not have complete and accurate §  airer: 
information. If they are wrong, would that be the and 1 
Mr. Moss. That certainly would be the intention, to establish that | famil 
they did not have accurate information or that they inaccurately re. Mr 
ported the information which they did have. trove 





I think it is important that this subcommittee, in its overall study, 












1g ne 
where contentions have been raised, attempt to establish the faets, part! 

Mr. Horrman. As I understand, one of the Coolidge claims was N 
that they released the names of the contractors. Now, do I under. Gi 
stand that the Department had already given out the names of the ing | 
contractors; is that the point? 

Mr. Moss. The names were contained in a speech delivered by Brig, fied 
Gen. Don R. Ostrander on August 2, 1956, in New Orleans. And the the 
speech was cleared by the Department of the Air Force on July 30, : 
1956. 4 

Mr. Horrman. And in a speech, the speech carried the names of 
the contractors who were building this secret weapon ? 

Mr. Moss. Apparently. 

Mr. Horrman. And apparently the Coolidge Committee people 
did not know that? th 

Mr. Moss. That would appear to me to be the case. ub 

Mr. Horrman. In my judgment, releasing the names of the con- ha 





tractors who were building a secret weapon or an efficient, weapon 
would certainly be wrong. The fellow that made the speech, I would 
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think, would be criticized because, if you are going to tell the enemy 
and the public where all your things are made, you would give them 
, bombing target. Maybe I am getting too many questions in one, 
put why would any officer in the Air Force tell the public and poten- 
tial enemies where our implements of war were made? That seems 
tome to be absurd on the face of it. 

Mr. Moss. I would assume, inasmuch as this was properly cleared 
by those currently best informed of the possible impact on security, 
that it was not felt there would be any danger to the security of the 
United States in making this information public. 

Mr. Horrman. May I ask a few questions, there, Mr. Chairman, 
then, of the witness ¢ 

Mr. Moss. Certainly. 

Mr. Horrman. Do you mean to say, or am I wrong in my under- 
standing; I understand you to say that there is no harm in an officer 
ofthe Air Force, for example, telling where the weapons, either in use 
or contemplated by the Air Force, are made. Is that right, or is 
that wrong ¢ 


“REALISTIC APPROACH” NECESSARY WHEN NO LONGER POSSIBLE TO 
MAINTAIN SECURITY 


General LuruHMAN. No,sir. That isa little bit too broad. We try 
tomaintain the security of where our weapons of war are made insofar 
asit is physically possible. Where it is no longer possible to maintain 
gcurity, we have to take a realistic approach to it. 

For example, I am assuming that is what avenue their line of reason- 
ing took in that case, because it is my own: that where you are employ- 
ing a large number of people who know exactly what you are working 
on, at the time this becomes obvious to the public, such as assembled 
aircraft, there is no point in trying to turn your head the other way 
and tell nobody what we are working on, because they tell their 
families 

Mr. Horrman. Then why all this hubbub and excitement or con- 
troversy about secret information? If your theory is correct, there 
is nothing secret in this country because certainly the individuals 
participate in making whatever is going to be made. 

Now, why not throw it wide open, if your reasoning is sound ? 

General Luruman. Sir, we maintain security. We are maintain- 
ing security on some of the airplanes we build right now. 

r. Horrman. You say the officer here, whoever he was, was justi- 
fed; it was your decision that they could tell where they are making 
the weapons. Do you stand on that? 

General Luzuman. In this specific case, yes, sir. 

Mr. Horrman. In how many other cases, then ? 


B-52 CASE IN SEATTLE 


General LuruHman. What were they? Another specific case I 
think of was the B-52 big Boeing bomber built in Seattle. The 
utmost secrecy was maintained al] the time. It was in a confidential 
hangar. The aircraft was built by employees of Boeing. 

Mr. Horrman. Nobody made any talks about it? 
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General Lurnman. No, sir. But the time came for this airplane 
be rolled out on the public flying field where the public could gq i 
We had to say something. Then we said the minimum. We 
them what it was, that 1s, there was a large bomber built for thy 
Strategic Air Command. We did not permit close-up pictures to, 
made. I think we maintained the utmost secrecy that was feasible 

Mr. Horrman. Yes. 

General LuruMan. We still have not told all about it. 




































































. Mo 
Mr. Horrman. But you are telling who was making it. = Boe 
General Luruman. That is right. Vonday, 
Mr. Horrman. We have this civilian defense, and we have watche, be just ki 
all over the country. Now you tell them this thing is obsolete, do yout } gould aul 
What do you tell them? Boeing's 
General Lurnman, I think that the Ground Observer Corps ig, } gen it 
very important function for the Air Force system. Mr. 
Mr. Horrman. And you tell them wherever this B— whatever yo} ghould b 
were talking about, was made? hig one, @ 
General LurHman. Not until everybody has seen it. 0, Wi 
Mr. Horrman. I can see it down on the airport, but I do not knoy | ghen 1} 
how it was made. tell them 
General LurHmMan. It was made where the public could see it, Mr. 
Mr. Horrman. They have subcontractors, do they not? where th 
General LurHman. Oh, yes. But at one place, final assembly, th Gener 
airplane is put together. I mig 
Mr. Horrman. Sure, it is put together in one place, and you tell | take ph 
them where the put-together place is ? B-52 p 
General LurHMAN. We were forced to. doing 
Mr. Horrman. That is what you do, do you not? kept th 
General LurnHMman. Yes, sir. pense t 
Mr. Horrman. What is the use of fussing about secrecy if you tel } tofly 0 
them the point where it is finally assembled and if they want to know, Mr. | 
you tell them where the parts are made ? and all 
General LurnMan. No, sir. Weare building an airplane now that Gene 
is small enough to keep classified, and we do maintain secrecy. When Mr. 
it is carried out to its flight tests, it is covered up and disguised, | \mew | 
When the airplane is so big that everybody can see it on a public air | fBachi 
base, we have to tell them it is there. Gen 





Mr. Horrman. Security applies only to the big ones? 


He is 
General LurHMan. Security applies to everywhere where it is 


sensiti 















possible to maintain security. Mr. 
Mr. Horrman. I get sort of a parallel every once in a while when } Why 
the executive department refuses to tell us anything, but they have Gel 
I do not know how many stenographers and typists down there and | never 
oa and so on, that know all about it, but they would not tell us, sure ¢ 
ou do not follow that kind of security ? Bu 
General LurnMan. No,sir. I believe we should tell you everything | told: 
that you should know about it. did 1 
Mr. Horrman. If you will permit a layman to express an opinion, | Mar 
that is the place I would shoot at if I were the enemy. dime 
General LurHMan. Yes, sir. That is the way we live. M 
Mr. Horrman. Then, I think you spend a lot of money on some- othe 
thing that does not exist—security. you 
That is all, Mr. Chairman. Thank you. any 





Mr. Moss. Mr. Mitchell. 
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.HorrMan. Mr. Chairman, there would not be much use in this 
tralization, then, would there? 

Mr. Moss. Well, if I may respond—— 

Mr. Horrman. I guess they are not bound to follow our opinions. 


B-52 CASE IN SEATTLE 


Mr. Moss. Where you have a large airplane assembly plant such 
as the Boeing plant in Seattle, and a big new plane is rolled out on a 
Yonday, to deny the fact that people can put 2 and 2 together would 
be just kidding yourselves. Once they saw the new plane there, they 
yould automatically assume very logically that it was constructed at 
Boeing’s plant in Seattle, and that 1t was new because they had not 
gen it before. 1 think it would be very difficult to keep it secret. 

Mr. Horrman. I think that is so, but I see no reason why they 
should be the first ones to spill it. The boys out there know it is a 
bigone, a new one; they do not know how efficient it is. 

No, well, it is just difference of opinion is all. I do not tell them 
when I go fishing where I catch fish. When I do not catch fish, I 
tell them all about it. 

Mr. Mircuetyt. As a matter of fact, General, is that not the field 
where they have to take the airplane across the public road ? 

General LupuMaNn. It goes across United States Route 99. 

I might add that that particular field is built in a bowl. You can 
take photographs of the thing. I was personally familiar with the 
B-52 problem. I think we maintained a little bit of security by 
doing this the best we could possibly do by roping off the area. We 
kept the airplane as far in the corner as possible at considerable ex- 
pense too, so people could not get close-up photographs; but it had 
to fly off that field. 

Mr. Horrman. Is there any regulation or rule that prevented any 
md all workmen in telling their part in it? 

General LuEHMAN. Yes, sir. 

Mr. Horrman. You said a moment ago that everybody out there 
new it. ‘They did know it, the men working on the plan, I mean. 
Rach individual knew also what he was doing. 

General Luruman. But he is under classification, too, not to talk. 
He is security cleared by the company too if he is working on the 
sensitive material. 

Mr. Horrman. Each individual could tell what was coming off. 
Why would not the same ruling apply as to the parts ? 

General Luruman. Sir, they work in the plant, and they probably 
never even saw the airplane themselves until it was rolled out; I am 
sure a lot of them did not. 

But in this missile question which was originally asked, we merely 
told them that Douglas was working on this particular project. We 
did not give any specific details. We told them that, I think, the 
Martin Co. is working on this particular project. We did not give 
dimensions or figures or anything that would be of a classified nature. 

Mr. Horrman. Does the Air Force have information as to where 
other countries are assembling and putting out their weapons? Do 
you know where the Russians are making their last one? Have we 
any other enemies, Mr. Moss? 

Mr. Moss. I think you have touched probably on our best one. 
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Mr. Horrman. The most frequently mentioned one. 




















































































































M 
If we have any other countries that are regarded as bein eerie Toure 
do we get information as to—do they publish or publicize informa to evalu 
as to where they launch something or where they have a new ong} Josing @ 
General Lurnman. Sir, I cannot answer that question. of the pr 
Mr. Horrman. You are in the Air Force and have to do With th wr H 
information published ; do you not ? Jeak was 
Geners(| LurHMman. Yes, sir. Mr. 
Mr. Horrman. Have you gotten anything from the other country show an 
as to where they put them out ? te 
General Luruman. There is a great deal of confidential infor, getting 
tion in our intelligence system, but I am personally not competent; Mr. E 
answer what we have. wrong, 
Mr. Horrman. Do you get any? Oh, yes, you get some, that isth pe : 
answer; is it not? Mr. 
General Lurnman. I would assume so. their re 
Mr. Horrman. Thank you. I thought I would help you. Commi: 
Mr. Fasceiy. Generally, it would be a fair assumption, wouldi} Mr.I 
not, that an airplane was built in an airplane factory ? What 
General Luruman. In this country; yes, sir. to lear’ 
Mr. Fascety. Anywhere? Depart 
General Luruman. Yes, sir. Mr. | 
Mr. Fascetx. And that an airplane factory in any case would bey} fish fa 
pretty fair target, whether it was manufactured in a civilian g | { mak 
military factory ? concel\ 
General Luruman. Yes, sir. Comm 
Mr. Mrronety. Mr. Chairman, to sum up the Wall Street Jour Mr. 
story, the fact is that the Coolidge Committee, when they appeami} Army 
before this committee, stated that it was an unauthorized disclosureg Mr. 
a so-called leak. That article appeared in the Wall Street Journ} curren 
on August 3 and 4, which was 2 days after the speech was given, ani Mr. 
we checked what :ppeared in the Wall Street Journal article againt | them, 
the speech that was given, and they were identical. There was Mr. 
unauthorized disclosure because this had been cleared by both the Mr. 
Air Force and the Office of Security Review in the Department of } right. 
Defense. ‘Vr. 
“LEAK” OF X-2 SPEED avail 
Mr 
General, the leak concerning X-2 flight information, will you reft | have 
to your records on that ? been 
Mr. Chairman, I would like to put in the record a memorandum Mr 
dated June 29, 1957, subject: Alleged “Leak” of Ballistic Missile Mr 
Information. pape 
Mr. Moss. Is there objection to including the memorandum of Jum | yji}; 
29 in the record? If not, it will be made a part of the record M 
(exhibit VI-B). 
Mr. Horrman. May I ask, Mr. Chairman, I thought I had better 
ask you because you are the one that has more information about it 
probably than anybody else, what is the importance of the June % M 
attempt to release B-58 bomber information and the other alleged 7 
leak ? ir 
Mr. Moss. This is one of the series of 3 or 4 leaks cited to the com G 
mittee by the Coolidge Committee. not 





Mr. Horrman. They claimed it was a leak ? 
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Mr. Moss. They claimed is was an unauthorized, improper leak. 
We have undertaken to establish the facts on these leaks in an effort 
to evaluate some of the charges which have been made that we are 
josing @ lot of information through improper activities on the part 
of the press and others. 

Mr. Horrman. This, then, is an attempt to show that the alleged 
Jeak was not a real one; is that correct? 

Mr. Moss. That is correct. Or to establish the facts rather than 
show anything. It is to put the facts on the record. We are not in- 
terested in undertaking a case on behalf of any one, but rather of 

tting on the record the facts in connection with the cases. 

Mr. Horrman. Then if it appears that the Coolidge Committee was 
wrong, what does that prove? Just that they did not know what they 
were fighting about or talking about. 

Mr. Moss. It would certainly tend to diminish the effectiveness of 
their report in supporting moves of the type advocated by the Wright 
Commission for an official secrets statute. 

Mr. Horrman. Thank you. 

What we are getting into, then, or what we are into is an attempt 
to learn whether the Coolidge Committee is right or whether the 
Departments are right, is that it, broadly speaking ¢ 

Mr. Moss. I hope that it is broader even than that. It is to estab- 
lish facts so that when we finally wind up our job we will be able 
to make some recommendations which will be a little more soundly 
conceived than those of either the Coolidge Committee or the Wright 
Commission. 

Mr. Horrman. What about the Air Force, the Navy, and the 
Army; where do they come in ¢ 

Mr. Moss. We hope that we will have their good will and their con- 
currence in our findings. 

Mr. Horrman. Yes; but what facts do you expect to get out of 
them, what conclusions ? 

Mr. Moss. I do not know what their conclusions will be. 

Mr. Horrman. I think I can guess at it. It would be that they are 
right. 

Vr. Moss. While they keep clarifying the facts, I think we should 
avail ourselves of the opportunity to hear them. 

Mr. Horrman. You will accept my apologies for the questions. I 
have not been in attendance at all in the hearings, and I have just 
been a little confused at what we are trying to prove this morning. 

Mr. Moss. We are probing. 

Mr. Horrman. That I understood—for the benefit of the news- 
papers, I would say. Giving them a shortcut to news, I know they 
will resent that kind of a statement, but that is it. 

Mr. Moss. And the public and the Congress. 


CENSORSHIP OF TWINING SPEECH ON X-2 


Mr. Mrrcuetu. General, on what date did the Air Force transmit 
to the Office of Security Review, Department of Defense, the 1956 
Air Force Association speech by General Twining ? 

General Luruman. Hither the 28th or 29th of August, sir. I do 
not know which. It was 1956. 
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Mr. Mrrenetu. Did the Air Force version of the speech state flat 
that the X-2 had flown about 1,900 miles per hour ? 

General Luruman. It is my understanding, sir, that it did, 

Mr. Mircneii. Was this fact cut out by the censors in the Seeyy; 
Review Office of the Department of Defense ? 

General LuruMan. Yes, sir. 

Mr. Mircnety. Will you please explain to the subcommittee why 
that was? 

General Luruman. No, sir; I have no knowledge of why. 


X-2 SPEED NOT A LEAK 


Mr. Mircueuy. Do you believe this information was leaked by Aj 
Force officers at the New Orleans meeting of the Air Fong 
Association ? 

General Luzuman. The question said by Air Force officers? 

To my knowledge; no, sir. 

Mr. Mircueit. Do you believe that the deduction that the K4 
had flown about 1,900 miles per hour was merely competent. reporting 
based on information made public in General Twining’s speech! 
(See exhibit VI-B.) 

General Luruman. Yes, sir; I do. 

Mr. Moss. Would you feel that this represents one of those inter. 
esting examples of a story based on a purloined document or ona 
good sound guess? 

General Luruman. I would rule out the purloined document, sir 
I would say in addition to a good sound guess there would be any 
number of uninformed and informed sources for that type of 
information. 

Mr. Moss. General, do you think it is possible to prevent the publi- 
cation of this type of information unless we first undertake to censor 
in advance of publication all comments on military weapons or 
weapons systems ? 

General Luruman. I am afraid I do not follow you, sir. 


CENSORSHIP OF THE PRESS ONLY WAY TO STOP SPECULATIVE STORIES 


Mr. Moss. This is one of the items that has been offered to this com- 
mittee as an example of an improper leak. It is your opinion that it 
represents informed reporting rather than a leak. To prevent publi- 
cation of this type of information, we are not going to do it by tighten- 
ing classification or expanding the program of classification. About 
the only way you could do it effectively would be through censorship, 
would it not? 

General Lurnman. Censorship of the press, you mean, who would 
publish this ? 

Mr. Moss. Yes. 

General Luruman. I know of no other way, sir. 

Mr. Moss. I cannot think of any other way of doing the job. If 
that is what we are seeking, a complete drying up of speculative 
stories—and these are speculative stories 








General Luruman. Speculative, and maybe a certain amount of 
loose talk along the line. We just do not know. 
Mr. Moss. Thank you. 
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Mr. Mrrcuett. General, do you believe that anyone who publishes 
or is going to publish an item concerning the military should submit 
them to the Department of Defense beforehand ¢ 

General Luzuman. Sir, I could answer that yes or no. I feel I 
should: Yes, if he knows that this is classified material, I think he 
should, as an American citizen check with us. 

Mr. Moss. Would you want to modify that to say properly ? 

General LuruMan. Properly; yes, sir. 

And no, if it just appears to him, if he picks it up someplace. 

Mr. Mircuety. We have a case right here, General, we are talking 
about. You have said that this is speculative reporting. 

General Luruman. That isright. _ , 

Mr. Mircneiy. And informed reporting. Do you believe that such 
an individual should submit that article which was developed around 
the speech of General Twining ¢ 

General LuruMan. No, sir. o 

Mr. Mircue.t. Is the attitude of the high officials toward mili- 
tary information carried in the newspapers a factor in restricting 
information ¢ flier 

General Luruman. Yes, sir; I think it always will be a question of 
judgment. 

B-58 PHOTOS 


Mr. Mircue.y. Mr. Chairman, I would like to submit for the record 
staff memorandum dated June 29, 1957, subject: Chronology of At- 
tempts To Release B-58 Photos. 

Mr. Moss. Is there any objection to including the memorandum in 
the record? If not, the memorandum will be made a part of the 
record at this point. 

STAFF MEMORANDUM 


Date: June 29, 1957. 
Subject: Chronology of attempts to release B-58 photos. 

June 20, 1955: Convair requests clearance for progress release and captioned 
photo; July 22, 1955, story cleared, photo objected to. 

September 14, 1955: Convair requests clearance of subcontractors release and 
one photo; January 1, 1956, story cleared, photo rejected. 

December 2, 1955: Convair requests clearance of progress release and one 
photo of actual assembly stages. Cleared as amended, February 16, 1956; photo 
rejected. 

June 21, 1956: Deputy Chief of Staff Materiel-Security advises externals of 
B-58 declassified for roli-out purposes. No pictures authorized, however. 

July 25, 1956: DOD informally disapproves Air Force recommendation for 
press tour and limited pictures upon roll out. 

August 28, 1956: Convair informed no pictures or story may be released upon 
roll out. 

September 1, 1956: B-—58 is rolled out. 

September 2, 1956: Unauthorized picture of B-5S appears in the press. 

October 24, 1956: USAF and DOD approve story on taxi tests. One highly 
retouched picture also released when Colonel Nottingham, Deputy Chief of 
Staff, Operations, strongly protests information services proposal to release three 
others. 

October 29, 1956: Initial taxi test of B-58 at Convair-Fort Worth facility. 

November 11, 1956: Initial flight of B—58. 

(In the following weeks, pictures of the B-58 taking off, in flight and landing 
appear in the press, see Aviation Week issues of December 17 and December 24.) 

December 26, 1956: Five unretouched photos of B-58 released to the press. 


Mr. Mrrcueti. General Kinney, I believe you are the individual 


most cognizant of this story. When did the Air Force declassify the 
externals of the B—-58? 
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General Kinney. On the 21st of June of 1956. 
Mr. Mrroneii. When was the initial request made by Convair j 
declassify certain items connected with the B-58? 

General Kinney. It was sometime prior to that date. 


























































































If I may explain, the practical problem, taking the aircraft outg — 
the hangar and thereby exposing it to certain dangers of public yigy other pe 
was arrived at, and Convair, as is normal with aircraft manufacture Mr. 
would then have asked for declassification, and got it on the 2ist Genet 
June. to fill u 

Mr. Mircnett. When did the Air Force first approach the Defeng Mr. 
Department on a proposal for a policy of limited pictures upon th felt it ¥ 
roll up of the B-58 ¢ Gene 

General Krxney. The Air Force? It is 

Mr. Mrrcnett. Approach the Department of Defense ¢ was 10 

General Kinney. On the 18th of July of 1956. would 

Mr. Mircuett. Who in the Department of Defense turned down th Mr. 
proposal, either informally or otherwise ? its cla 

General Kinney. The memorandum was submitted informally tp partm 
the Department of Defense—and by that 1 mean was not made a pig Gen 
of paper that had a mandatory reaction—was handled and dis Mr. 
approved by Mr. McCammond and Assistant Secretary Ross. Mp, Ger 
McCammond was Executive Director. Mr. 

Mr. Mrrcuett. Was this memorandum a classified memorandum! for th 

General Kinney. No. The photographs attached were, because wo Ger 
needed the approval of the Department of Defense to release thom check 
photographs. Mr 

Mr. Mrrcnetz. As I understand it then, the memorandum infor 
mally submitted by Air Force was not classified; is that right? 

General Kinney. No. 

Mr. Mrircenerti. And the reply memorandum from Mr. McCam- M 
mond and Secretary Ross was not classified ? sons 

General Kinney. It could have been. Iam not sure. Often doct- C 
ments that contain classified attachments are themselves classified for He j 
that purpose. But I am not sure. have 

Mr. Moss. I would like to go back here for a moment to get this M 
clear in my own mind. time 

As I understand it, in June of 1956 the Air Force declassified the C 
externals—apparently the external appearance, pictures, or informa- N 
tion—on the B-58. On July 25 of 1956 the Defense Department in- ( 
formally turned down an Air Force recommendation for a press tour h 
and limited pictures. ( 

General Kinney. Yes, sir. I should explain that there is a dif- ret 
ference between declassifying the externals of an airplane and ap- = 
roving the release of pictures. You are forced into declassifying , 
in order to protect your classification system. is 
This does not, however, necessarily force you to release photographs A 





of the article in question, since they are, if subsequently disseminated, 









of much greater value intelligencewise than the mere visual observa- uw 

tion of the airplane. W 
Mr. Moss. The Classification of the plane was originally made by th 

the Air Force and declassification undertaken by the Air Force. On 

what basis would the Department of Defense, Office of Security Re | 

view, control the actions of the Air Force in determining whether or 1 





not pictures would be released ? 
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General Luznman. Well, unfortunately, sir, as General Kinney 
was just trying to explain, this question of declassification of the ex- 
ternal view of the airplane is a misnomer. I know of no other way 
to call it except the declassification of externals. It means that the 
airplane is in a position whereby other people—not the public, but 
other people around the plant—could probably see it. 

Mr. Moss. Noncleared personnel ; 

General LuruMan. Yes, sir. It had to go out for an engine run 
tofill up with fuel. 

Mr. Hoss. In other words, it reached a point where the Air Force 
felt it was just impossible to maintain effective classification. _ 

General Lurnman. Technically classified the externals; yes, sir. 

It is sort of an interim step between complete classification when it 
was locked up in the hangar and the complete declassification as 
would pertain to permitting the public to come in and look at it. 

Mr. Moss. If the Air Force desires to have a press tour of any of 
its classified projects or installations, must it first clear with the De- 
partment of Defense and the Office of Security Review ¢ 

General LurHmaNn. Yes, sir. 

Mr. Mrrcuett. Is that a directive? 

General LurHMaN. Yes, sir. 

Mr. Moss. What directive is that? You can just cite the number 
for the record. 

General Luruman. May we defer that for a moment, sir, while we 
check ¢ 
Mr. Moss. Yes. 


M’CAMMOND VETOES PRESS TOURAND PHOTOS 


Mr. Mrrcnet. Colonel Casey, did Mr. McCammond give his rea- 
sons for denying this request of the Air Force for the press tour ? 

Colonel Casry. Well, I believe this was not explained in full detail. 
He just sent it back and said he did not feel it was the proper time to 
have a press tour on the B-58. 

Mr. Mircuert. Mr. McCammond did not feel it was the proper 
time! 

Colonel Casey. His office, sir; it was my understanding. 

Mr. Mircueii. Was the memorandum signed by Mr. McCammond? 

Colonel Casry. That is correct. 

Mr. Moss. What is his title? 

General Kinney. Executive assistant, or was, to the Assistant Sec- 
retary, Mr. Ross, of the Department of Defense for Legislative Liaison 
and Affairs at that time. 

Mr. Mrrcwett. Had Mr. McCammond any previous military ex- 
perience in connection with security matters, to your knowledge, 
Colonel ? 

Colonel Casey. Mr. McCammond was an exmilitary man. It is my 
understanding he worked in intelligence for the military during 
World War II and prior and subsequent to that he was connected in 
ga relations field, civil and industry. 

Mr. Mrrowety. Thank you. 

Mr. Moss. The plane was rolled out on the runway on September 1 of 
1956. Was the runway located adjoining a public highway ? 

General Kixney. The roll-out—you go ahead. 
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General Luzuman. No; you can see it from the public highway, 

General Kinney. The variant to which it was rolled out, sir, jg 
actually adjacent to a public highway, for this particular PUrpog 
and at this particular time. 

Mr. Moss. But a picture appeared the next day in the press? 

General Kinney. Yes. 

Mr. Mircueti. Was the proposal at the time for this pregs tou 

























































































YT 
taken to the Secretary of the Air Force before it was taken to tly ag 
Department of Defense ? 

cal Kinney, do you know? 

General Kinney. My recollection is that the subject was Ciscusge4 Mr. M 
with the Secretary at about the same time and that he did not gives § to obtain 
reply at that time. Gener‘ 

Arr. MrrcHe tw. Is it the policy in the Office of Public Informatig Mr. M 
to go to the Department of Defense, Office of Security Review, befon Gener: 
you go to the Secretary of the Air Force? We unde 

General Kinney. No. now on | 

General Lurnman. No. presente 

Mr. Mircuei. General Kinney, you said that you had talked toth | to undet 
Secretary of the Air Force about this. What did the Secretary ag Mr. ¥ 
you concerning this proposed press tour ? Genet 

General Kinney. Well, the physical situation which we have jus Mr. } 
been discussing of why we were in this position of having now to reveal Mr. I 
the B-58, and I think we went into a bit of the question of whether this Mr. 
could have been avoided in any way, which it could not be; and that Mr. I 
was about the gist of it. experie 

Mr. Mircuet. Did the Secretary specifically ask you what was the | conside 
Defense Department’s thinking on this matter of the press tour? Gene 

General Kinney. No. No; I would assume from practice in the | tome? 
past—I worked with Mr. Quarles for a long time—that he would have Mr. 
said, I assume that you are going to run this through DOD, and] Gen 
would have said, “Yes.” Mr. 

I do aot remember that conversation very well. or thr 

Mr. Mircneni. General, you will recall that in my initial question inthe 
I said why was there an informal approach rather than a formal ap- Am 
proach. say th 

General Kinney. Well, a lot of our contacts in the Department of } ete’ 
Defense are informal to the extent of being just oral questions or in- had 5 
quiries. Mr. 

Mr. Mrreneti. This was a written one. the re 

General Kinney. And the degree of informality depends a good Foree 
deal on the flexibility of the subject and the desire to get some kindof | pe 
a sounding from the Department of Defense before proceeding too far Mr 

with a lot of paperwork, and a lot of high-ranking people have to We 
sign and slow up the wheels of progress, you might say. M 
Mr. Mrrcnei. Was it the opinion of the Air Force at the time they facts 





submitted this informal request that they could control the security 
aspects of this press tour? 


General Kinney. The opinion was that the risk was an inevitable 







risk and therefore should be accepted. " 

Mr. Mrrcnet.. Therefore, is it a correct assumption that Mr. Me 
Cammond was ruling on this request as a policy matter rather than ae 
a security matter? ee 
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General Krwney. I am afraid you are asking me to inquire into Mr. 
McCammond’s mind, and I do not know, really. 

Mr. Mircuett. Colonel Casey, did you read the memorandum that 
you got back from Mr. McCammond? Did it involve security or did 
it involve policy ¢ ; 

Colonel Casey. I would have to refresh my recollection. As near 
as 1 can remember it, the memorandum said to resubmit this at a later 


date. 
AIR FORCE CONTINUED EFFORTS TO RELEASE 


Mr. Mrrener. General Kinney, did you renew Air Force efforts 
to obtain Department of Defense release of these pictures? 

General Kinney. Continually for quite a while. 

Mr. Mircuet,. With whom? 

General Kinney. With the Department of Defense principally. 
We undertook to assemble more information—I am going a little ahead 
now on this chronology. But to show the physical problem that was 
presented at this Fort Worth installation and why it was not feasible 
to undertake total security of this airplane. 

Mr. Mitcueiy. Did you discuss this matter with Secretary Ross? 

General Kinney. Oh, indeed. 

Mr. Moss. Mr. Hoffman. 

Mr. Horrman. This is a little out of order, Mr. Chairman. 

Mr. Moss. This is a little out of order, Mr. Chairman. 

Mr. Horrman. But there was considerable talk this morning about 
experienced men in this service. Will you define what you would 
consider “experienced” ? 

General Kinney. In what category, sir? Are you addressing that 
to me? 

Mr. Horrman. Well, whoever wants to answer, I do not care. 

General Kinney. In what position ? 

Mr. Horrman. The complaint this morning was as I understood it, 
or through the hearings, that there should be more experienced men 
inthe office where information is classified or given out. 

Am I right about that, Mr. Moss? Is that not it? Did they not 
say that there should be more experienced men? They had a chart 
here saying there should be more experienced men; one department 
had 57, the other 37; one department was doing a much better job. 

Mr. Moss. I think that is drawing a conclusion. We merely put on 
the record the experience of the people in the Army, Navy, and Air 
Force, and as I understand it, the Air Force has generally the most 

experienced staff. 

Mr. Horrman. Yes. 

Well, now, my question—— 


Mr. Moss. There was no complaint; merely placing on the record the 
facts, 


AIR FORCE SELECTION OF EXPERIENCED INFORMATION PERSONNEL 


Mr. Horrman, Yes. But my question is how would you tell an ex- 
perienced from an inexperienced man when you were selecting? That 


is what I am getting at. What qualifications must an experienced 
man have ? 
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General Kinney. Well, in the military service you would haye Mr. 
record of his past duties, whether he had been in information servis cost ! 
activities Gener 

Mr. Horrman. Are these appointments limited to those in the guy Mr. H 
ice? Genet 

General Krynux. Well, that is why I asked you the first questig §  gcter,th 
If you are speaking of the position occupied by, for example, Mp Mr. H 
McCammond or Secretary Ross, I must say I do not know on wha, Gene! 
basis qualifications are determined there. gomebot 

But in the Air Force Office of Information Service the effort i Mr. I 
made to select officers whose past duties have been such as to sy gen but 
that they would have some knowledge of information activities, Gene 

Mr. Horrman. And you have some civilians on those boards or, § eollege 
those positions / Mr. | 

General Kinney. We have civilians, yes, sir. is 

Mr. Horrman. All right. Now, how do you determine whether thy a 
are experienced or not? E times? 

General Luruman. May I address myself to that? is wher 

General Kinney. Yes. Mr. . 

General Luruman. Well, before we hire them, sir, we go thr jsor W] 
the civil-service records and their job qualifications. They have tp Gene 
have had some experience that we want, particularly in the inform. Mr. 
tion service area rather than stenographers. who sh 

For example, an exnewspaper reporter or an exeditorial writer, }f As § 
we need a civilian in the magazines and books section, let us say,w § field, t 
usually try to get a man with writing experience. We hire a civilig, Gen 
on the basis of his qualifications. Mr. 

In the military, we select as best we can those officers who have hai | manji 
some experience with the public information area, whether it Ger 
through a school; we used to have a school, the Army and Air For had. 
jointly, at Fort Slocum. Graduates of that school were, in ou Ger 
opinion Mr. 

Mr. Horrman. Well, so far as my question goes, you can skip thos Ger 
that are in the service. Secur 

Now, the civilian outside, you say you look into his qualifications | ply, 1 
What are those qualifications? I know you mentioned reporters and | _ tions. 
magazine writers and editorial writers. Columnists and radio edito Mr 
rialists, are they included ¢ needs 

General LugzHMan. No, sir. Ge 

Mr. Horrman. Who else are included ? He w 
General Luruman. If we want TV experience, we try to get some Mi 
body who has worked in a TV station, who helped write script. well, 
Mr. Horrman. If you take a TV man, what is the matter with th ton | 
columnist were 
General Luruman. I do not exclude a columnist, but he does not, that 
by and large, have the specific qualifications that we are looking for, | yout 
Mr. Horrman. What are the specific qualifications ? (i 
General Luruman. Ability to write, to write script, to write articles M 
for magazines. were 
Mr. Horrman. Some of these columnists surely can write script. G 






General Luruman. No, sir. 
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Mr. Horrman. Do you encounter frequently that obstacle of high 
q 

General LurHMan. Yes, sir. 

Mr. Horrman. How about accuracy # UIT 

General Luraman. On accuracy and reliability and morals, char- 
acter, that is all part of the problem. 

Mr. Horrman. That is all in it? 

General LuruMman. Yes, sir. We screen them. We do not take 
somebody without a thorough background investigation. Ay 

Mr. Horrman. Take some fellow that is a fine patriotic, moral citi- 
gen but has had no experience in writing; what about that? 

General Luznman. He may have had it in college, if he is a young 
college graduate. He may have studied ( 

Mr. Horrman. But that boy has not had experience. His know]l- 
edge is just theoretical. fo 

General LuruMan. It depends on where we want to use him. Some- 
times if he is an assistant writer, that might work out very well; that 
is where he would get his experience. 

Mr. Horrman. I understood this board passes on security and what 
jsor what is not security information. 

General LurHman. You are talking about security review now? 

Mr. Horrman. I am talking about these men that you employ and 
who should be experienced. 

As a matter of fact, you get them, do you not, from the writer’s 
field, that is, publishers and reporters and editorial writers ! 

General LurHMan. No, sir. 

Mr. Horrman. Did he suggest “No, sir’? What did the gentle- 
man just suggest ? 

General Luruman. I noticed he just reinforced the idea that you 
had. 

General Luruman. I do not need the prompting. 

Mr. Horrman. No, I know you do not, but it is helpful sometimes. 

General Luruman. I know for a fact that one of the officers in 
Security Review was a technician, an engineer type in materiel sup- 
ply, very well versed in the technical aspects of the security func- 
tions. 

Mr. Horrman. But he might need a writer like a Congressman 
needs a ghostwriter. 

General Luruman. But we do need a writer in Security Review. 
He writes nothing except “disapproved” or “approved” on it. 

Mr. Horrman. One other thing, as to these leaks I might cite; 
well, for example, this morning there was an article in the Washing- 
ton Post which carried the conversation of—the words—at least, they 
were attributed to several individuals. Now, you would not contend 
that the writer of that article—and you have seen many of those, have 
you not ? 

General Lurnman. Yes, sir. 

Mr. Horrman. Where they say what I said to Mr. Moss when we 
were not even together ? 

General Luruman. Yes, sir. 

Mr. Horrman. Is that a leak or just what is it? 
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NO PROOF OF LEAKS 


General Luruman. It depends upon the content of the article 
I have seen many things in the past newspapers that I haye 
sonally considered leaks. I questioned them when I was a studenty 
the National War College. 

Mr. Horrman. Were they security matters? 

General Lurnman. As a military person I sometimes questions) 
whether they were not security matters, but I could never prove they, 

Mr. Horrman. You thought they were? 

General Luruman. Yes, sir; I thought they were. 

Mr. Horrman. It would be very helpful to the staff, Mr. Moss, if 
he would cite them, because they have been tracing down the 
sertions that they have some leaks for which they have not come wp 
with proof of a leak. 

Mr. Moss. We have not come up with any evidence of a leak, 

General Luruman. It is a disturbing situation, but I cannot say 
they were leaks. 

Mr. Horrman. What are you going to do about this fellow that gets 
a little information and then in a newspaper article which he gj 
he tells, for example, what I said, what Mr. Moss said, what the staf 
member says, what you said, and he was not here at all, and he did 
not have any recorder and he did not have any stenographer; noy 
what are you going to do there? 

General Lurnman. I wish I knew the answer to that, but I do not 

Mr. Horrman. You do not know how to stop them ? 

General Kinney. If you would not object to a facetious remark, 
I would say we should hire him and send him to Moscow. 

Mr. Horrman. Hire him? I do not want any of that kind in my 
office. And you do not either. 

And what about when they misquote the President ? 

Mr. Moss. I would say that is speculative reporting. 

Mr. Horrman. Why should it not be characterized as fraudulent! 

You need not answer. 

Mr. Moss. It might be possible to prove that it was. 

Mr. Horrman. Well, we all know, you know what I am referring to, 
We all know that the individual was not there; he did not have any 
stenographer there or any recording instrument there, yet he comes 
along and gives it word for word what everybody said. 

General Luruman. Mr. Chairman, you asked me for some referent 
to documents we are required to submit to Security Review, clearances 
on press tours and things within a plant. 

Mr. Moss. Yes. 

General LurHman. There are two references. One is called the 
Industrial Security Manual of the Department of Defense, which is 
an attachment -to all classified contracts, and requires that visits to 
installations and releases be cleared through the Department of De 
fense. It is paragraph 5 (m), specifically. 

The next one is Department of Defense Directive 5.3204, dated 
November 1952, specifically paragraph 5, Procedure, subparagraph 
(b). 

Mr. Mircueti. What is the title of that? 
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General LurHMan. Release of Information on Atomic Energy, 
Guided Missiles, and New Weapons. — 

Mr. Fascerz. Mr. Chairman, may I inquire? 

Mr. Moss. Mr. Fascell. 

Mr. Fascett. I assume then General, that the request that was made 
in this connection was well within the purview of the guidelines and 
directives that you just cited us? 

General LuruMan. Yes, sir. 

Mr. Fascetu. In other words, the Air Force would have never made 
the request; is that not correct? 

General Luruman. Yes. 

Mr. Fascerzi. Certainly I have a right to assume that what you do 
you have already determined that it is legal and in accordance with the 
regulations ¢ ; ; 

General LurHMAN. \ es. Tf I understand your question correctly, 
though, in this particular instance I believe the original motivating 
question came from Congress. We could not have originated it our- 
selves. 

Mr. Fascetz. But when you submitted it—— 

General Luruman. For procedure. 

Mr. Fascetu. You already determined that it met all the directives 
and guidelines under which you were working? 

General LurumMan. That is correct. 

Mr. Fascet.. And you went to the Secretary of the Air Force, you 
think, but you are not sure? 

General Kinney. No, I said I did. I hesitated over the exact 
nature of the conversation. 

Mr. Fasceiy. But you did go to the Secretary ? 

(ieneral Kinney. Yes, sir. 

Mr. Fascet.. Of the Air Force to get his approval on this, and in 
the general course of events he normally would say, “What is DOD’s 
thinking on this?” and you would, in the general course of events, 
check, would you not? 

General Kinney. That is right. 

Mr. Fascett. And what happened in the general course of events 
in this case—Mr. McCammond turned it down and said, “This is not 
the right time’”’—is that right? 

General Kinney. Yes. 

Mr. Fascetn. As I understand the situation at this point, a request 
was made; it was cleared by everybody in the Air Force: it met all 
the directives, policy directives, guidelines, everything; but it gets 

to DOD and an executive assistant to somebody, you say, decides that 
this is not the right time? 

General LuruMman. Sir, may I interrupt, please? Excuse me. 

Mr. Fascety. Surely. 

General Luruman. I would say—and I think General Kinney can 
backme up on this—that the majority of cases are not fully cleared 
air staff positions. Our operations people reject a request to do 
things like that. And in this instance I expect they did oppose it. 
And our operations people say, No, do not let the public in there; 
weare the people that have to worry about it, and we do not think this 
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is proper. Then we go to the Secretary, theoretically, and try ty 
present both arguments. If he thinks it is strong enough, he may 
























agree with us; if not, he may call for further advice to determin, General 
whether he should agree with it or not. whole mat 
Very rarely is it a fully agreed air staff position. We are alway several 
arguing with our own people. possibly a 
Mr. Fascety. Yes, and if he does not want to make a decision of} § the first 4 
he will say, “Check with DOD on it, and if they do not, we You se 
just put the monkey on their back and just let it sit.” ways Witl 
So the next question which arises in this case is how strong wy nce. AD 
the Air Force position on it. Did you go back to the Secretary of ty jted num! 
Air Force? And it 
General Kinney. Yes, we had numerous conversations on it, was no pt 
Mr. Fascetz. Did the Secretary of the Air Force take a positig. § We ha 
did he say yes or no? "E tures of t! 
General Krnney. Well Mr. Fs 
Mr. Fascett. He would have to say yes, if you went back toth— Gener? 
Department of Defense, I assume. You would not do something § Mr. F 
contrary to your own Secretary ? Ross! 
General Kinney. What transpired here was that when we hg Gener: 
determined that there was objection to this action in the Departmeg | Mr. Ross 
of Defense, this rather strengthened the position of the oppositig § Mr. F 
in the air staff. Secretary Quarles then directed me to seek to resolm § ingoper 
that difference within the air staff, which I did. er 
He wanted, in other words, to get his own house in order befon | Mr. F 





proceeding with reference to DOD. I do not believe that his om 























attitude was disproportionately affected by DOD’s attitude at thi | Gener 
point. some pr’ 
Mr. Fascetx. I think that would be a fair assumption, since} Mr. F 
gave you the go-ahead the first time. Gene 
General Kinney. And I think he was more concerned with th | Mr.¥ 
objections that were raised by our own operations people in th | ene 
air staff. Mr. F 
Mr. Fasceti. Let me see if I understand you, General Kinney, | Mr.) 
The first time this request was made to DOD the Air Force Sec | Mr. ! 
tary had not taken a position with respect to this ? this B- 
eneral Kinney. Not in what I would call a precise fashion @ | ene 
formally. Mr. ! 
Mr. Fascetxz. He was aware of the fact, however, that there wasa } basetal 
difference of opinion within the Air Force? Gene 
General Kinney. That is right. And he was, apparently, at that | Mr. 
time inclined to go along with me on the—— Gen 
Mr. Fascett. On the release? Mr. 
General Kinney. On the release. However, when further opposi- | dleara 
tion developed in this case in the form of the DOD attitude—— it Dec 
Mr. Fascett. Then he backed off and took a second look? Gen 
General Kinney. He directed me to resolve the case within the | *ry. 
air staff one way or the other, which I did do. Deo 
Mr. Fascett. I am not familiar with the time schedule. How | Mr. 





long did that take, General? 
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égNLIMITED NUMBER” OF PEOPLE COULD SEE B-58 TAXI TEST 


General Kinney. Well, it was about October, roughly, when the 
ghole matter began to be cleared up. This whole B-58 problem had 
veral aspects to it, the first being the taxi problem and pictures 


mesibly at that time, and then a second problem in connection with 
the first flight of the airplanes. 

You see, they take the airplane and run it up and down the run- 
ways Without taking off, to determine certain things about perform- 
ance. And this, of course, provided an opportunity for almost unlim- 
ited numbers of people to see the airplane. 

And it was my view at that time, and I so presented it, that there 
yas no point in attempting to withhold pictures. 

We had a final approval from the Department of Defense on pic- 
turesof the taxi activity on the 11th of October. 

Mr. Fascett. And who gave that to you? 

General Kinney. Personally, I do not know. 

Mr. Fascett. You do not know whether it was McCammond or 

f 
een! Kinney. No; it just came back down approved. I think 
Mr. Ross, if my memory serves me. 

Mr. Fasceti. That was a clearance for pictures involving the taxi- 

ingoperation of this aircraft ? 
neral Kinney. That is right, and that only. 

Mr. Fascetx. And those would be marked as official unretouched 
hotos ¢ 
 Querel Kinney. Yes. Well, they were photographs taken with 
some prudence as to what would be revealed in the photograph, that is. 

Mr. Fascetit. Angle and distance? 

General Kinney. Ata distance and at an angle. 

Mr.Mrrcne.y. These are official Air Force photos? 

General Kinney. That is right. 

Mr. Fascetz. That is all I have. 

Mr. Moss. Mr. Mitchell. 

Mr. Mircuety. General, when did the first taxi tests take place on 
this B-58 ? 

General Kinney. The 29th of October. 

Mr. Mrrcneii. Could anybody standing on a hill outside this air- 
base take a picture of it ? 

General Kinney. Yes, and I am sure they did. 

Mr. MircHeii. When was the initial flight of the B-58? 

General Kinney. The 9th of November of 1956. 

Mr. Mrrcnetx. When did you get final Department of Defense 
dearance for the release of unretouched pictures of the B-58? Was 
it December 26, 1956 ? 

General Kinney. I do not have that date in this chronology; I am 


sorry. 

December 26, I am told, is the date. 

Mr. Mrrcnet. General, do you feel that the refusal to release 
pictures of the B-58 at a time when the plane was in full public 
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view was a futile effort to impose secrecy when security, ag q pr 
tical matter, could no longer be maintained ? : 

General Kinney. With a qualification, if I may. There are 
graphs and photographs. It was quite apparent that photogrg 
the airplane could be taken; to what degree of clarity or deta an 
that sort of thing, you could not tell. 

Mr. Mirenert. And that could have been done on the day off, 
first flight, which was, I think November 9 you stated? > 

General Kinney. Yes, November 9. 

Mr. Mrrorent. Therefore anybody in the vicinity of this aithy 
who was an expert cameraman, or even a nonexpert, could have taka 
a picture of this plane; is that correct ? 

General Kinney. Yes, sir. 

Mr. Mrrcue ry. Yet it took you from November 9, 1956, until}, 
cember 26, 1956, to get clearance from the Department of Defe 
for five unretouched photos of the B-58 to be released to the preg 
a period of approximately 6 weeks ? : 

General Kinney. Mr. Mitchell, to save your time, it was som 
thing on that order of magnitude. I am not sure of the exact dap 

Mr. Moss. I have just one question on this. 

Has the security of the United States, in your judgment, been le 
ened at all because of the publication of the photographs of the Bog! 

General Kinney. No, sir. 

Mr. Mrrcneti. General, I hand you herewith excerpts from th 
December 24, 1956, issue of Aviation Week—Mr. Chairman, to 
in the record. It includes a picture showing people taking phoip 
graphs of the plane in flight and also the plane landing with the dng 
parachute. 


CAME TO 6EE SLUSTIER FLY 


i 
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B-58 Hustler was photographed from outside the fence at Convair’s Port 
Worth plant (AW, December 17, p. 28) over the heads of a public 
8,000 who jammed the highways coming to see the first flight. Man at laf 
is one of many photographers, including those from Life and NBOQ-py Why 
took pictures of the B-58 on its various flights. On the high ground dcrg 
the field are residences and other public property from which the 
bomber could be observed. Drag-chute landing in this photograph Was 
conclusion of first flight. This and other exclusive B-58 photographs py 
lished in Aviation Week were made by Art Johnson. 


[Aviation Week, December 24, 1956] 
EpITORIAL—OSTRICH HEADS IN THE SAND 


On page 33 of this issue, we are publishing a picture of part of the crowd of 
3,000 people, many of them equipped with cameras, who witnessed the firg 
flight of the Convair XB-58 Hustler supersonic bomber at Fort Worth, Tex, in 
October. These people were watching the flight of a large—140,000 pounds grog 
with 55-foot wingspan—aircraft from public property adjoining Carswell App 
This area is open to anybody regardless of nationality or citizenship, At thy 
writing more than 2 months after this flight, the Defense Department hag ng 
yet released photographs of the XB-58. 


General Kinney. Let me elaborate this matter just a little mon, 
if I may. 

The airplane has become such a tremendously complex mechanign 
that one photograph of it may be almost worthless in terms of jp. 
telligence; another may be enormously valuable. This depends, for 
example, on whether you get a good clear shot of the rifle of the 
jets and any other detail in the airplane. So I do not think that yn 
would be wise to lump pictures just generally. It depends on the typ 
picture. 

Mr. Mrrenexy. But this picture shows individuals taking picturg 
of this plane in flight and landing. Certainly they were present 
when the plane took off ? 

General Kinney. Yes, apparently. 

Mr. Mrrcnetyi. They could have been over 5 miles off on another 
- peer still could have taken photos of the thing; is that not 
right ? 

General Kinney. They obviously did. 

Mr. Mrrcnetzt. Should a photographer who takes pictures outside 
that base be required to submit them to the Department of Defense! 
General Kinney. I know of no legal requirement for him to do so. 

Mr. Mrrcnert. Thank you, sir. 


4 a you say that this is an example of classifying the unclass- 
apdie ¢ 

General Kinney. Well, sir, the record, I have not gone all the wa 
through on this, of our efforts—speaking for myself and Colon 
Casey and others in the office that I had at that time—to obtain the 
release of information on this airplane reflected my opinion. 

Mr. Fascetz. Could I ask a question, Mr. Chairman ? 

Mr. Moss. Yes, sir. 

Mr. Fascetu. I would like to submit this picture, which is entitled 
“The Convair’s B-58 Hustler.” It appears on the cover of Aviation 
Week of December 17, 1956, and I ask your opinion as to whether 
or not, intelligencewise, this is not a pretty good picture. 
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; Comysir’s 8-58 Hustler 


General Kinney. It is a good picture. It could be better. 

Mr. Fascett. Yes. All you need to do on that one is get inside the 
airplane. 

General Kinney. Well, you would like a picture a little more 
head-on in the airplane for maximum worth. 

Mr. Fasceiu. It would do until a better one came along? 

General Kinney. Any photograph that can be subjected to study 
by technicians provides an absolutely amazing amount of information. 
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I am sure you have had testimony on that in the past. But it has 
always disturbed me what the photographic interpretation people 
can come up with out of an apparently simple and harmless photy, 
graph. ; oe 

General LurHman. One thing about this picture, sir, that is unigye: 


° p - : > ) 
there is no frame of reference. There is nothing you could get 
dimensions from. 









RESTRICTIONS ON AIR FORCE MISSILE INFORMATION 







Mr. Mircnetzt. Mr. Chairman, at this time I would like to take y 
restrictions on information about Air Force missiles firing I would 
like to submit for the record a memorandum dated April 25, 1957, 
subject: Comment on Missile Test Firings by Commanding General, 
Air Force Missile Test Center, Cape Canaveral, Fla. 

This memorandum is signed by Murray Snyder, Assistant Secretary 
of Defense for Public Affairs. 

Mr. Moss. Without objection, the memorandum will be made a part 
of the record at this point. 

(The material referred to is as follows :) 









OFFICE OF THE ASSISTANT SECRETARY OF DEYENSE, 
Washington 25, D. C., April 25, 1957, 
Memorandum for Director, Office of Information Services, USAF. 
Subject: Comment on Missile Test Firings by Commanding General, Air Force 
Missile Test Center, Cape Canaveral, Fla. 


It is requested that you authorize the commanding general, Air Force Missile 
Test Center, to respond to press inquiries received at his base after an observable 
missile test firing has taken place, in accordance with the following guidelines, 

When queried, he should confirm that a test firing has occurred, but should 
not release additional details such as type of missile, results, etc., for reasons 
of military security. He can point out that extensive flight testing rocket vehi- 
cles in support of the long-range ballistic missiles program and others, has been 
going on for some time and that these tests will be continued. In the event 
of an accident, a brief statement to that effect can be made with details as to 
casualties, if any. In either instance, he should telephone the text of his state 
ment to your office prior to releasing it if possible, or immediately thereafter, 
for use by OPI/OSD. (Nore: This procedure does not apply to Vanguard 
program, which is covered by other guidelines. ) 
























MuRRAY SNYDER. 


Mr. Mrrcnetx. Do you have a copy of that memorandum, General! 
General Luruman. Yes, sir. 


MISSILE FIRINGS SEEN BY HUNDREDS 










Mr. Mircnexy. General, are the missile firings at the Air Force 
Test Center at Cape Canaveral, Fla., in plain sight of thousands of 
people who can photograph the missiles in flight ? 

eneral LuruMan. No, sir, not in plain sight of thousands of peo- 
ple. Many people, many hundreds of people can get a pretty good 
view of it, but they have to make an effort. In other words, there 
is no grandstand setup for them. And they do not have to simply 


walk out—they have to get boats and get close to this place to see 
it and be in close sight of it. 
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Mr. Mircnett. Are you referring now to the launching platform ? 

Genera! LurHMAN. At Cape Canaveral; yes, sir. 

Mr. Mircuert. Therefore the launching platform is not necessarily 

where people could see ? 

General LvEHMAN. No, sir. 

Mr. Mircneti. Could it be seen from outside the base ? 

General Lurnman. The launching platform ? 

Mr. Mircuey. Yes. 

General Luruman. I do not believe so, sir. I do not believe I can 
answer that, though, because some of them can. 

General Kinney. Yes. 

General Luruman. From the water side, yes. But I doubt it from 
the land. 

Mr. Mircnett. What restrictions does the Department of Defense 
impose upon the Air Force about the release of information about 
missile firings ¢ 

SNYDER’S RESTRICTIONS 


General LuruMan. Based on the directive which you put in the 
record, sir, we can say three things. We can say a missile has been 
fired; we can say that there was an explosion, if there was one: and 
we can give out information pertaining to casualties, if any. We can- 
not give out any advance information on any missile firings, nor can 
we name the missile. 

Mr. Fasceti. Excuse me, please. 

This is the directive that you are working under from the Depart- 
ment of Defense ? 

General LurHman. Yes, sir. 


Mr. Fasceit. How in the world do these people get the pictures of 
this thing and how did we get movies of it if nobody knew it was 
going to be fired, if the Air Force cannot say that it is about to fire 
this missile ? 

General Luruman. I think you are referring to the thing that ap- 
peared in the press. ; 
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(The material referred to is as follows :) 


[From the Washington (D. C.) Post and Times Herald, June 13, 1957] 


RISE AND FALL OF THE ATLAS 


The camera records the short flight of the Atlas missile fired at the Air Fore 
Missile Test Center at Carpe Canaveral, Fla., yesterday. At left, from abont 
3 miles away, is the missile shortly after leaving the launching pad. In center, 
the missile shoots upward. At right, down comes a flaming piece of missile, 


believed to be the nose section, after an explosion a mile in the air. Story on 
page Al. 


ATLAS BLows Up at 5,000 Freet—OcEAN-SPANNING MISSILE EXPLODES OVER 
ATLANTIC IN Its First AF Test 


CaPe CANAVERAL, Fia., June 11.—The Air Force fired the ocean-spanning bak 
listics missile, the Atlas, in its first big test today, but the weapon exploded ina 
shower of orange flame and red-hot metal at about 5,000 feet. 

There were no casualties, the Air Force announced. Some pieces of the 
missile apparently fell in the Atlantic only a few miles offshore from this 
Florida cape. 

The Air Force here hinted that the “big shot” was the Atlas and informed 
military sources in Washington later said flatly that it was. Other sources 
further indicated that there would not be another test firing for some time. 

[Five times previously in recent months tests of ballistic missiles have gone 
awry, the Associated Press noted. Two of the Army’s Jupiter intermediate 
range missiles burned themselves out in a few seconds before a third produced 
results judged satisfactory. One Thor intermediate missile—an Air Force pro}- 
ect—rose only a few feet from the launching platform, another zoomed out of 
control and had to be destroyed in flight, and a third blew up while being 
fueled. | 

The official version of today’s test was that a missile had been fired in con 
nection with “extensive flight testing of rocket missiles in support of a long: 


range ballistic missiles program and others (which) has been going on for some 
time and will continue.” 
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Atlas is this Nation’s most advanced type of ballistic weapon. It is de- 
aigned yltimately to carry an atomic punch from one hemisphere to another at 


es an hour. 
Ie Tefense Department in Washington would say only that “another test 


fring has occurred” in connection with the long-range ballistics missile program. 
General LunuMan. Well, with long-range photolenses on cameras 
mcan get close enough. — 

Mr. Fascety. Oh, I realize that, General, but what I am trying to 
yermine is: You are under a directive which says you cannot give 
sy advance notice; you can say it is fired, but everybody knows in 

syance it is to be fired. 

General Luruan. Yes, sir. 

Mr. Fascett. That seems a little dubious to me. 


PREPARATION FOR FIRING IS NO SECRET 


General Lurnman. When there isa firing at Cape Canaveral, every- 

is busy working. You can hear it all over. There is a good deal 

gfactivity, working hours; lights are on at night. And I might add 

is, that even though we may schedule a firing for a certain day, so 

farit has not always taken place on that day because of the very com- 
x nature of this operation. 

Now, these people are aware in that general area who live down 
there of unusual activity. 

Mr. Fasceii. But it is no secret that there is about to be a firing 
sometime soon ? 

General Lurnman. That is correct. 

Mr. Fasceti. Obviously if any individual is perserving enough to 
get a picture of it, he can do it. 

General Lupuman. That is right. 

Mr. Fasceti, But if it happens to involve an Air Force missile, the 
Air Force in this case cannot say ? 

General LurHaan. Any missile, sir. We fire all sorts of missiles. 

Mr. Moss. This is labeled as “memorandum”; you referred to it as 
“directive.” We have had much discussion with the Department of 
Defense over their memorandums and directives and the importance 
ofeach. You regard it as a directive clearly setting forth the pro- 
cedure you must follow ? 

General LurHMAN. Yes, sir. 

Mr. Moss. This is not a grey area, then? 

General LuruHMman. This is clear to me. 

Mr. Moss. What security, in your judgment, do we gain from this 
procedure ? 

General LuruMan. Sir, I discussed this problem with many people, 
inthe Air Force particularly. And there are a great many so-called 
experts in this field who will argue very persuasively that any infor- 
mation as to whether or not a firing took place is a breach of security 
mterms of giving the progress, the state of the art, so to speak, of 
the progress that we are making on missiles. 

For example, this case has been argued that the missile is being 
shipped in on a railroad flatcar, the equipment is shipped in on a 
milroad flatcar, let us say, from the bills of lading, from the markings 
m the railroad; and you have a pretty good idea where this thing 
came from. And if, 2 or 3 days later, there is a firing, we say—or 
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identify it as the Matador, the Mouse, or whatever missile that iti, eral 
that we are then—I am using their argument now—that we are i 
giving to the public and the foreign powers who are interested inj ‘though ] 
the exact state of our art in missile development. blic. 1 
Mr. Moss. Do you agree? e curit 
General Lurnman. Partially; yes, sir. \ir Fo 
as Moss. Will you be more helpful in defining the area of agyy appro 
ne : 0 
General Luruman. Well, I do not know whether I can be of mop er 
help or not, except to say this: The Air Force believes in maintain; the pé 
security wherever possible. We do not believe in giving the eng ach prog 
any information that he cannot get for free some other place; thy . ont, 
where we have a realistic policy as pertains to new weapons and jy is 
equipment and advances made and can maintain security on them shat we m 
I am going to do my best to help maintain that security. And I 
Where the state of the art develops to the place, using our airplang . 
as an analogy, where we can no longer maintain a reasonable dep nsib 
of security, then I believe in telling the American public just howfy§ — fr, Mc 
we have gone, again without overstepping the fae of addition } at, “At 
security. Genera 
Mr. Moss. We will agree, all of us, that we want to have security] fr, Mc 
in the real sense of making us a stronger and safer nation. ‘T Genera 
But we are dealing now with a specific matter—the firing of miggily goals. 
at the missile-testing center in Florida. You have indicated that th} © yr. M 
people living in the immediate area know, because of the unusyl pointing 
activity, generally when a test is going to be made? the stanc 
General LuruMman. Yes, sir. (jener: 
Mr. Moss. Now let us assume that we are trying to protect ths} Mr. M 
Nation from others who are trying to take advantage of us. If they} that we 
really wanted to learn something about our missiles, or what is nit} ge us. 
generally available, it would not be too difficult to make contactsinf Gener 
the area or send an observer to the area, would it? Mr. M 
General Luruman. No, sir; it would not. 
Mr. Moss. And if they are really interested, they probably will d 
that. 
General Luruman. I am sure they have; yes, sir. Genet 
: ; yes, bye 
ERRONEOUS STORIES ABOUT MISSILES ay th 
er 
Mr. Moss. What security are we getting, then, through the policy | what th 
which is laid down in this memorandum of April 25? Is it realistic! } We f 
Are we actually doing what we want to do? And is it possihieg the pro 
have security on the test firings that we might desire ideally develoy 
General Luruman. Yes, sir, I would say so. The mere fact that } tocons 
we admit or confirm some of these things that are taking place dom 
there lends authenticity to it. We have read many articles recently 
about missile firings and missile testings and missile progress, a 
Mr. Chairman, a lot of them are wrong. And 
Mr. Moss. And lack of progress? siderit 
General Luruman. Yes, sir. with t 
Mr. Mrrcnety. How are they wrong? date 0 
General Lurnman. Wrong in technical details, wrong in timing; “1 \ 
er | 


they are speculative and maybe that is good. 
Mr. Moss. Is that good or bad? 
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General LUEHMAN. Sir, 1 will answer this way. I will say they 


are good in that they do not furnish accurate and technical detail 
though I resent it because this tends to mislead the American 
ublic, I resent it personally. I believe as far as bemg harmful to 
ihe security of our country, | do not think that enters into it, because 
ihe Air Force is always prepared, as you well know, I am sure, to tell 
he appropriate and responsible authorities in the Congress what 
yually took place and what progress we are making. 1 { 

We have been accused in several articles that I know of of not tell- 
ing the people who are spending their money on our missiles how 
puch progress we are making. Well, I am inclined to agree with that 
argument, except the people that are appropriating the moneys for 
these missiles must be convinced that we are making progress and 
that we make a bit of sense occasionally by continuing that support. 

And I personally object to some of the articles about what little 
progress we are making; but I am confident that the people who are 

nsible know that we are making progress. 

Mr. Moss. You had one that went up a few feet in the air and fell 
fat. At least that is the way I read it in the newspaper. 

General LUrHMAN. Yes, sir; I recall reading that also. 

Mr. Moss. Am I correct in that ¢ 

General LuEHMAN. Yes, sir: several of them have not met full test 

als, All along the line that is—— 

Mr. Moss. Might it be helpful to give out a little more information 
pointing out that these misfires are not always complete losses from 
thestandpoint of gaining technical information ? 

General LurEHMAN. Yes,sir. I agree with that. 

Mr. Moss. Perhaps some people reading that begin to feel as J do 
that we are not going as far or as fast in missiles as I would like to 
we US. 

General LurHMAN. Yes, sir. 

Mr. Moss. That might be an erroneous impression. 


MORE SHOULD BE TOLD ABOUT MISSILES 


General LUrHMAN. No,sir. Ido not want to monopolize your time, 
but I would like to address myself to that particular aspect, because I 
think that we in the Air Force particularly in our office, are concerned 
that erroneous impression is getting widespread and is gaining some- 
what the aura of truth. 

We feel, in our service, again speaking for the Air Force only, that 
the progress we have made, that the country has made in this missile 
development firings has reached the point now that maybe we ought 
toconsider telling a little more about it. 


APPEAL TO SECRETARY WILSON 


And I mentioned to your counsel at one time that we were con- 
dering proposing that the Air Force Secretary discuss this matter 
with the Secretary of Defense to see if we could not get more up to 
date or what we consider more modern guidelines and guidance, and 
thn we would initiate projects through the departments, through 
their usual programs of clearance, and so forth. 
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Mr. Moss. Then you are not satisfied with the program lai@ dom 
April 25? 

General Lurnman. We feel that many aspects of this direct, 
might not be adequate. 

Mr. Moss. It is a little more irritating than that, is it not, if ym 
are planning now to go to your Secretary of Air and have him ini. 
vene for a modification of the directive ? 

General Lurnman. No, sir. May I clarify that ,please? Tj 
ae question of missiles is a very serious one, as you have staty 

ere. 

Mr. Moss. Yes, sir. 

General Lurnman. And we have felt that it is not proper forty 
Office of Information Services to try to go to the Office of Seeyy; 
Review in the Department of Defense and try to get a major Foliey 
decision. We think that the Secretary of the Air Force, lending hy 
dignity to this very serious problem, is in a much better positi 
not to bypass the Office of Security Review of the Department ¢ 
Defense, but to get—— 

Mr. Moss. General, can he bypass it? 

General Luruman. No, sir; the Air Forcecannot. Oh, he can. 

Mr. Moss. He is not even supposed to have anything to do with 
it, is he; his direct access is to the Secretary of Defense? 

General Luruman. Yes, sir. 

Mr. Moss. And the interposing of this Office of Security Reviey 
and the Assistant Secretary of Defense, unless I am mistaken, is con. 
trary to statute, is it not? 

Mr. Mircne 1. That is correct, sir. We have had that question 
before; namely, that we have in this instance the Assistant Secretary 
of Defense laying down the policy to which the Air Force does not 
heartily concur, which has been amply explained this afternom 
Congressman Fascell has taken this matter up in previous committe 
hearings, wherein none of the nine Assistant Secretaries of Defens 
is supposed to be between the service Secretary or the Military Estab 
lishment and the Secretary of Defense. 

Mr. Fascet.. Just getting back to this policy, though, General, 
I am also concerned about the difficulty in this missile program of 
putting it in the proper perspective. I have a feeling that the memo 
randum under which you are now operating does not give the Air 
Force that opportunity in many respects. At least, this is the way 
I understand your testimony, and this is my own observation from 
things that I have read and seen. 

It would appear to me that, within the bounds of national security, 
greater latitude could be given for you to put the program in the 
proper perspective for the benefit of. the American people and still 
not give any information to our enemies. I believe this; I believe it 
can be done. I commend you or whoever is responsible, if you are the 
one, in trying to get the Secretary of the Air Force and Secretary of 
Defense to enlarge upon this memorandum. 

















































































AIR FORCE “ASSUMES” WILSON CONCURS IN SNYDER RESTRICTION 


General Luruman. Yes, sir. 


May I, just for my own satisfaction, see if I have gotten this point 
across, if I used the wrong word, “bypassing.” Now, I have beet 
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assuming that Mr. Snyder’s directive is Mr. Wilson’s feeling, the 
of Defense, and that when I said we would go to the Sec- 
and ask him to discuss this with Mr. Wilson we were, in a 
trying to get clear guidelines with which to go through our 
normal channels of operation. 
Mr. Fascetx. I understand. You made your point very clearly, 
and I think you are cautious in repeating it. 
Mr. Moss. Will you yield there? 
Mr. Fascety. Yes. ’ fe 
Mr. Moss. I am interested in your assumption that this is from the 
Secretary of Defense. It seems to me that it is from the Office of 
the Assistant Secretary. It is signed by Murray Snyder, not by order 
of the Secretary of Defense. There is nothing to indicate that the 
matter has even been discussed with him. Weno longer maintain the 
fection of discussing it with the Secretary of Defense; it is an order 
from the Assistant Secretary of Defense. 
Mr. Fascetx. I think, Mr. Chairman, in all fairness, if I were in the 
ition the general was in, and I got that memorandum, I would 
assume that the Department of Defense issued it. Whether it has or 
has not, in fact, is something again. I think your point is well taken. 
Mr. Moss. I would probably assume that I had better observe it. 
But I would not be foolish enough to assume that Secretary Wilson 
knew about it, because I doubt very much that he does. 
Mr. Fascetxt. No, and if I were in the general’s position I would 
seek to get a high-level decision on it. 
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POLICY MADE AT THE BOTTOM IN OFFICE OF SECURITY REVIEW 





Mr. Moss. Yes; I would. I think we are getting policy down too 
low, as in Mr. McCammond’s decision. (See discussion of B-58 case 
and censorship of General Taylor’s article—item No. 7 in staff memo- 
randum on DOD censorship of Army speeches and articles—Exhibit 
I-C.) Ido not know how far you go, but apparently in the Office of 
Security Review and the Public Affairs Office of DOD we can go 
clear to the bottom, and no one is really going to challenge it. I think 
it represents the position of the Office rather than of the Secretary 
of Defense. 

I wanted to ask General Luehman—it is my understanding that you 
are considering, then, requesting or asking the Secretary to modify 
this order ? 

General Lurnman. Calculated to modify this order or any other 















order, sir. 
| Mr. Moss. Requesting a new policy? 
General Luruman. A new look at our policy of releasing informa- 





tion on Air Force missiles. 
Mr. Moss. And have you that policy in mind? General, could you 
summarize some of the basic points? 







AIR FORCE PROPOSAL TO SAY MORE 









General LurHman. What we are asking? Well, we are suggesting 
to the Secretary of the Air Force that he ask Mr. Wilson if the De- 
partment of Defense would have any objection to our going beyond 
the present points that we can bring up with regard to missiles and, 
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for example, permit us to go out and make a movie, a testing © 
tion, have it declassified and show the public what is involyeg in 
testing a missile, with all the tremendous components that are jy. 
sebve, all these problems that are not in the classified area; to relegy 
or talk to the press on other missiles, other than our missiles that are 
being tested at Cape Canaveral, such as Falcon, Holloman testj 
center, all of the missile field, to give the public an idea of how far yg 
have progressed in the state of the art and what we have done with 
the moneys spent on missiles. 

Mr. Moss. You feel we need to have a very positive effort to do 
a little educating in this new field ¢ 

General Luruman. I personally believe we have reached the point 
where something like that is necessary. 
Mr. Moss. Thank you. 


“FAILURES” SHOULD BE EXPLAINED 


Mr. Mircue.y. Are the “failures” in missile firings “failures” only 
in the technological sense of the word or is some benefit gained even 
from a “failure” ? 

General Lurnman. Yes, sir. 
failures. 

Mr. Mrrcnexy. Do you believe that the American people should be 
told that fact rather than read in the headlines that the Air Force 
failed again in testing a missile? 

General Lurnman. If you relate it to a specific missile, I would 
answer that question: “No”, sir. But for missile testing in general, 
the story is certainly not clear in the public’s mind what is being 
done and what progress is being made, what valuable information you 
gain from a failure. 

We exploit failures at Cape Canaveral. And I have been told that 
the first firing of a missile, if it were 100 percent successful, would 
be almost valueless. 

Mr. Mitcnety. If it were 100 percent what ? 

General Lurnman. If it were 100 percent successful, it would be 
almost valueless. If that missile went off and did exactly what it 
was expected to do on its first flight, it would be practically valueless 
on the first production of that missile. 

We would not know what bugs were in it. Whether these com- 
ponents just happened to work at the time and whether our next 
operation would be a fizzle and why. We want to know whether we 
can fire many of them successfully. 

Mr. Moss. You want to know what can go wrong? 

General LurHMan. Yes, sir. That is where you save your time in 
production of those successful operational missiles. 

Mr. Mrrcnexi. General, is the information you just gave pro- 
hibited by the Murray Snyder order? 

General LurHMAN. No, sir. As long as it does not relate to a 
specific missile. 

Mr. Moss. Or a specific test ¢ 
General LurHMan. Yes, sir. 


I think they are very valuable 
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OPPOSITION TO ELIMINATION OF CONFIDENTIAL 


Mr. Mircuev. General, the Wright Commission on Government 
Security stated on page 156 of their report: 

Industry has been especially critical of agency attitudes toward declassifica- 
tion. W. P. Gwinn, president of United Aircraft Corp., wrote Chairman Wright 
on October 11, 1956: “Finally, there is one more very important problem in 
this field which must be faced and solved. That is the delay and sometimes 
gutright refusal of the military to release from security classification products 
having a commercial use. Let me say that we are not unmindful of the need to 
safeguard important technical knowledge in the aeronautical or other fields 
from falling into the hands of potential enemies. But, there comes a time when 
the need to safeguard disappears; sometimes because the secret has become 
general knowledge, sometimes because another and better method or device has 
jeen discovered, and sometimes for other reasons. When this happens, and the 
Government nevertheless continues diligently to classify and to protect the 
eld information, then it has lost its perspective and is wasting time and money. 
More concretely, the effect on the aircraft industry of overclassification or un- 
necessarily prolonged classification is very detrimental since it permits the 
capture of worldwide commercial markets by inferior products and by products 
of foreign nationals whose governments are not so bemused by the formalities 
of a security program.” 

General, the Wright Commission has recommended that the clas- 
sification “confidential” with respect to industrial matters be dropped. 
Do you concur in that recommendation ? 

General LurHMAN. No, sir. 

Mr. Mircwe.y. You do not? 

General LurHMAN. No, Sir. 

Mr. MircnerL. You were not contacted by the Wright Commission ? 

General LurHMAn. No, sir. 

Mr. Mrrewetit. What would happen if the classification of “con- 
fidential” was dropped by the Secretary of Defense? 

General LuEHMAN. Sir, in my opinion there would be a great deal 
of classified information that would, I would not say “leak” but 
become available to the public. 

Ihave personally had a litle bit of experience with aircraft manu- 
facturers and contractors, and I have the highest regard for them 
and their abilities; however, they do operate in a very highly competi- 
ca” an 2 . ’ 5 ’ 
tive field, and we have disagreements as to whether or not certain 
things should be released, both from the contractor’s standpoint be- 
cause it is competitive; he has got to tell the public that he is building 
this airplane. That is how he gets his engineers. That is how he 
succeeds in staying ahead of his competitors in many areas. 

We feel, on the other hand, that the release would be premature, 
and we have these arguments all the time, anything that is restricted, 
sir. 


ELIMINATION OF “CONFIDENTIAL” WOULD LEAD TO UPGRADING TO “SECRET” 


Mr. Moss. You say that in your ee much information would 


become available. The confidential classification is under the security 
order, Executive Order 10501. This is not the classification that will 
greatly affect the security. 
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Do you feel the information would become available with the d 
ping of confidential under the existing loose criteria which lead 
widespread overclassification or do you feel that perhaps there might 
be a wholesale upgrading of confidential ? 

General Lurnman. I follow your last line of reasoning very wel 
on that. 

Mr. Moss. You feel that there would be upgrading to “secret”? 

General Lurnuman. I think that would be the natural tendency; 
yes, sir. 


NARROWING USE OF CLASSIFICATION WOULD INCREASE SECURITY 






Mr. Moss. Do you think we can have effective security throu 
classification when we try to cover a very broad and poorly defined 
field or would we have better security through classification if we 
narrowed it to weapons, weapons systems and plans? 

General LuruMan. Yes, sir. 

Mr. Moss. Do you feel that narrowing to specific areas would give 
us a greater degree of security ? 

General LurHMan. Yes, sir. 

Mr. Moss. I certainly agree with you on that. I think we ap 
strangling ourselves at the moment by trying to classify everything, 

Mr. Mrrcuetx. General Kinney, do you concur in that statement’ 

General Kinney. Yes. In the way in which Mr. Moss put it, I 
think I do. I believe that eliminating the “confidential” classifica. 
tion would, in fact, result in supplanting it with the classification 
“secret.” 

Mr. Mrrcnert. Would there be considerable, additional expens 
involved because protecting secret data is much more expensive than 
confidential ? ; 

General Kinney. Yes, sir. 

Mr. Moss. Do you have any other questions ? 

Mr. Mitcuetu. No, sir. 

Mr. Moss. I believe that covers the field we have mapped out for 
this afternoon. I want to thank you, General Luehman, and you, 
General Kinney, for being with us. 

This will conclude the hearing with the Air Force Information 
Office, and the subcommittee wil now adjourn. The next meeting 
will be announced later. 

(Whereupon, at 4:35 p. m., the hearing was recessed, sine die.) 








EXHIBITS 


Exursit I-A 


Starr MEMORANDUM 
JUNE 14, 1957. 


Subject: Administration of Army, Navy, and Air Force public information officers. 


On February 18, 1957, the Secretaries of the Army, Navy, and Air Foree were 
asked, by letter, to provide detailed answers to 11 questions on the administration 
and the operation of the various service public information offices, Following 
are the questions : 

1. Pleas submit the name and rank of each officer on duty in Washington 
under the administrative or military control of the Chief of Information, 
including divisions, branches, sections, or units. Also provide: 

(a) A brief biographical sketch on each officer. 

(b) The job title, responsibilities, and scope of authority, including any 
“eode numbers” given to jobs, with a short explanation of each and the 
rank required. 

(c) A description of each officer’s previous military or civilian public in- 
formation experience, including titles, responsibility, length of time in each 
position, and the command location. 

(d) The method of selection of military personnel and whether this selec- 
tion is by the Chief of Personnel or the Chief of Information. 

2. Please submit the above requested information, where applicable, for 
each civilian employee who performs nonclerical duties. 

3. Please describe what public relations or informational services have 
been performed in your department on a consulting, voluntary, or contract 
basis during 1956. Also provide: 

(a) A brief biographical sketch on each person performing such services. 

(b) The job title, responsibilities, and scope of authority of each person. 

(c) A description of each person’s previous military or civilian public 
information experience, including titles, responsibility, length of time in each 
position, and the command location. 

4, Does the office, division, or section handling security review for in- 
formation purposes (clearance of speeches, manuscripts papers, documents, 
ete.) come under the direct administrative control of the Chief of Infor- 
mation? If not, please provide, where applicable, the same information 
requested in question No. 1 above. Also provide a complete explanation of 
the duties and functions of the security review operation. 

5. Does the Chief of Information have the necessary authority to select 
qualified military personnel and make changes in organization and pro- 
grams of the information activity? 

6. Is the Chief of Information subject to the administrative control of the 
Secretary or the control of the military head of the department? Please 
explain in detail. 

7. Please submit a chart showing in detail, step by step, the flow of 
speeches, manuscripts, documents, and all other information released by 
each bureau, office, division, branch, or section in your department. 

8. Please submit a chart showing in detail, step by step, how speeches, 
manuscripts, documents, and all other material submitted to your depart- 
ment from outside sources is processed for policy and security clearance 
within your department. 

9. Please submit a chart showing in detail, step by step, how information 
for publication originating within your department or offices is cleared for 
policy and security with other departments and agencies outside the Depart- 
ment of Defense. 
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10. Please submit a chart showing in detail, step by step, how speeches 
manuscripts, papers, and all other material submitted to your department 
or offices from outside sources are cleared for policy and security PULoges 
with other departments and agencies outside the Department of Defense 

11. When a question or controversy arises within your department as to. 
whether or not information should be released to the public, who makes the 
final decision? 

(a) The Secretary of Defense? 

(6) An Assistant Secretary of Defense? 

(c) The Secretary of the service? 

(d@) The military head of the service? 

(e) The Chief of Information? 

The answers to the above questions were analyzed by the staff of the House 
Government Information Subcommittee with the assistance of the Legislatiye 
Reference Service, Library of Congress. The quantitative parts of the analysis 
are based solely on figures presented by the three military services; the qualita. 
tive sections of the analysis take into account staff discussions and subcom- 
mittee hearings with service representatives. 


I. EXPERIENCE IN PUBLIC INFORMATION WorK OF MILITARY AND CIVILIAN EMproyegrs, 


IN ARMY, NAVy, AND AIR ForRCE PUBLIC INFORMATION OFFICES 


(Questions 1 (a), (b), (e¢); 2; and3 (a), (b), (d)) 


A. MILITARY 


1. Number of jobs, including any form of public relations work : 


(b) Number of employees with previous military public information ex- 
perience : 


(c) Total number of employees with public information experience: 


Army (16 with both) 
Navy (13 with both) ...___.__-__ so Oia D SS etd LdS. Mei eit Seth 
Air Force (15 with both) 


(d) Number of employees with 5 or more years public information experience 
(civilian and military) : 


IN 


7 xP 
IN 


(e) 
(civili: 


Army- 
Navy- 
Air F 


(f) 


(civili 


Army. 
Navy- 
Air F 


(g) 
milité 
Army 
Navy 
Air 


(h 
perie 
Arm 
Nav} 
Air 
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], BXPERIENCE IN PUBLIC INFORMATION WORK OF MILITARY AND CIVILIAN EMPLOYEES 
in ARMY, NAVY, AND AtR Force PusLic INFORMATION OFfFIces—Continued 


(Questions 1 (a), (0), (€);2;and3 (a), (0), (d@) )—Continued 


A. MILITARY—continued 
(e) Number of employees with 2 to 5 years’ public information experience 
(civilian and military) : 
ARMY ss-<==------~~--~~--~— 


Navy 
Air Force 


(f) Number of employees with less than 2 years’ public information experience 
(civilian or military) : 


_ 


 — are ee een nina ast alain cs iat catchetappanaieisiicninicnnstlae 
i cinema acne it ta ci thread oat 


Total 


(g) Number of employees with no public information experience (civilian 
military) : 


Total 


(h) Number giving incomplete information concerning public information ex- 
perience, making it impossible to classify under I, 4, 5, 6, or 7: 


B. CIVILIAN 


1, Number of jobs, including any form of public relations work : 


Total 


2. (a) Number of employees with previous civilian public information ex- 
perience : 
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I. EXPERIENCE IN PUBLIC INFORMATION WORK OF MILITARY AND CIVILIAN EMproy, 
In ARMY, NAVY, AND AIR ForcE PUBLIC INFORMATION OFFICES—Continued 


(Questions 1 (a), (0), (¢) ;2;and3 (a), (b), (d) )—Continued 
B. CIVILIAN—continued 


(ce) Total number of employees with public public information experience: 


(d@) Number of employees with 5 or more years’ public information experience 
(civilian and military) : 


ils cal cia Seneca aia ts he cand acne th Sins assistant hata des “a It 


(e) Number of employees with 2 to 5 years public information experience 
(civilian and military) : 


(f) Number of employees with less than 2 years public information experi- 
ence (civilian or military) : 


(g) Number of employees with no public information experience (civilian or 
military) : 


(h) Number giving incomplete information concerning public information 
experience, making it impossible to classify under II, 4, 5, 6, or 7: 


Cc. CONSULTANTS 


1. Number of jobs, including any form of public relations work: 


Navy--- 
Air For 


T 
(c) 7 


Army-- 
Navy-- 
Air For 


7 


(d) ° 
(civilia 


Army-. 
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ENCE IN PUBLIC INFORMATION WorRK OF MILITARY AND CIVILIAN EMPLOYEES 
yn ABMY, NAVY, AND AIR ForcE PuBLIC INFORMATION OrFices—Continued 


(Questions 1 (a), (b), (c);2;and3 (a), (b), (d) )—Continued 
Cc. CONSULTANTS—continued 


9, (a) Number of employees with previous civilian public information ex- 


(d) Number of employees with 5 or more years public information experience 
(civilian and military) : 


(e) Number of employees with 2 to 5 years public information experience 
(civilian and military) : 


(f) Number of employees with less than 2 years public information experience 
(civilian or military) 


(g) Number of employees with no public information experience (civilian or 
military) : 


(h) Number giving incomplete information concerning public information 
experience, making it impossible to classify under III, 4, 5, 6, or 7: 
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II. Mernop or SeLecTion oF MILITARY PUBLIC INFORMATION PERSONNE, AND 
WHETHER THIS SELECTION Is BY CHIEF OF PERSONNEL OR CHIEF OF INvorManpy 


























































vil. ANAl 
(Question 1 (d) ) yor POL 

Army.—Selection by Chief of Information from recommendations of Caregy 
Management Division of Adjutant General’s Office. 

Navy.—Forty-seven line officers, including a Deputy Director of Public Inforny. oe! 
tion four division chiefs are selected by the Chief of Information from 
mendations of the Chief of Personnel. Fourteen public information Specialists es 
are selected by the Chief of Information. —. 

Air Force.—Selection by Chief of Information from recommendations of tip amy.----~- 
Deputy Chief of Staff for Personnel. 

III. ADMINISTRATION AND OPERATION OF THE SECURITY REVIEW FuNctiIon 
¥ Navy------ 
(Question 4) Air Force. 

Army.—Security Review Office is under direct administrative control of Chig 
of Information. Reviews internal material for security; assures public rig == 
to know ; handles security liaison with DOD and other agencies in Ventagon, 

Navy.—Security Review Office is under direct administrative control of Chief yl. Se 
of Information. Reviews internal material for security; handles security ]jgj. 
son with DOD and other Pentagon agencies; reviews material submitted by 
contractors and by press. 

Air Fore.—There is no security review function as such. Air Force sectigg Army. 
of Office of Security Review (DOD) reviews for security after Air Force Ofig tary of t 
of Information has approved for “accuracy and propriety.” ing info. 

Navy- 
IV. AUTHORITY OF CHIEF OF INFORMATION TO SELECT MILITARY PERSONNEL Air Fe 
(Question 5) 

irmy.—Chief of Information has necessary authority. te an 

Navy.—Chief of Information has necessary authority only regarding 14 publi departn 
information specialists and partial authority regarding the Deputy Chief of a 
Information and 4 Division Directors. neato 

Air Force.—Chief of Information has the necessary authority “from those oo ele 
available for assignment.” = 
V. ADMINISTRATIVE CONTROL OF CHIEF OF INFORMATION BY CIVILIAN OR Munqrarr 

DEPARTMENT HEApS 
(Question 6) 

Army.—Subject to both controls. As Chief of Public Information, advises 
Secretary on policy, ete. As Chief of Information, handles troop information, biec 
ete., for Chief of Staff. " - 

Navy.—Subject to both controls. Advises Secretary on policy, Chief of Staff ae 
on military information. ae 

Air Force.—Subject to administrative and operational control by the Secre Encl 
tary of the Air Force as well as advising Chief of Staff on information matters. cre 


VI. ANALYSIS OF CHARTS SHOWING THE FLOW oF SPEECHES, MANUSCRIPTS, AND 


OTHER INFORMATION RELEASED By BUREAUS, Divisions, ETc., WITHIN THE 
MILITARY SERVICES 











(Question 7) 







































































et ok cee I. Su 
Source Chief of Information | Office of Secretary of Released by— Thi 
| Defense 

$$$ $ | J Il. P 
Army ...| Bureau, ete Reviews for security,| Assistant Secretary (?). The 
| Army policy; coordi- (PA). | tiona 
} | Nates within Army. 3 
Navy do | Coordinates within Navy aoe nan) limit: 
Air Force _._._-| .do Reviews for security; | Assistant Secretary | Original soures, Depa 

coordinates within AF (PA); returned 
for policy, ete. | to AF PIO. HI. | 









Ss Se 
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vil. ANALYSIS oF CHARTS SHOWING THE FLOW oF SPEECHES, MANUSCRIPTS AND 
OTHER INFORMATION SUBMITTED TO MILITARY SERVICES BY OUTSIDE SOURCES 
yor POLICY ORB SECURITY CLEARANCE 


(Question 8) 





| Pe 7 | Py tht. oe. fin Pee ot 
Source Chief of Information | Office of Secretary | Released by— 
of Defense 


Feet 


| 
| 
-| | 
| Press, contractor, Security review only, f . Either OSD (PA) or 
etc. | within Army; } Chief of Information. 
oceasionally 
| returned with | 
suggested deletions. | 
Press, ete__.......| Security review only | (PA) 
within Navy. | | 
Air Foree..----|--- --do_......------} Usually submitted to DOD (OSR) and not sent to AF for security 
clearance. ‘‘ Rare instances’? AF clears, upon request, for security 
only. 


—_—_— 


VII. SETTLEMENT OF CONTROVERSIES WITHIN DEPARTMENTS OVER WHETHER 
INFORMATION SHOULD BE RELEASED TO THE PUBLIC 


(Question 11) 


Army.—Final decision is made by Chief of Information, Chief of Staff, or Secre- 
tary of the Army, depending on the level at which the controversy arises, follow- 
ing information policies laid down by DOD. 

Navy.—Final decision is made by the Secretary of the Navy. 

Air Force.—Final decision is made by the Chief of Staff, following DOD policies. 


IX 


In answer to question 9 on the clearance of internal information with other 
departments and agencies outside the Department of Defense and question 10 
on the clearance of external information with other departments and agencies 
outside the Department of Defense, Army, Navy, and Air Force all report that 
such clearance is handled by the Department of Defense. 


Exuisit I-B 
Number 7210.1 
December 22, 1954 
DEPARTMENT OF DEFENSE INSTRUCTION 


Subject: Accounting, Control and Reporting on Special Limitation, “HExpenses 
for Public Information and Public Relations Activities’ (DD-Comp(Q)188) 
References: (a) Department of Defense Directive 7210.1, dated 26 October 1953 
(b) Department of Defense Instruction 7200.2, dated 28 April 1954 
Enclosures: (1) Memorandum, dated 2 February 1951, for Secretaries of the 
Army, Navy, and Air Force, from Assistant Secretary of De- 
fense (Comptroller), Subject: Regulations for Statistical 
Costing of Military Personnel Services 
Department of Defense Instructions for Statistical Costing of 
Military Services in Industrial- and Commercial-Type Estab- 
lishments 
I. Supersession 
This instruction supersedes reference (a). 
II. Purpose 


The purpose of this instruction is to implement reference (b) by providing addi- 
tional interpretations and definitions, specifically with respect to the special 
limitation expenses for public information and public relations activities in the 
Department of Defense. 


III, Statutory requirement 


Section 725 of Public Law 458, 83d Congress, 2d Session, Department of De- 
fense Appropriation Act, 1955, states as follows: “Funds provided in this Act 





2492 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 





for public information and public relations shall not exceed $3,500,000,” This 
includes pay and allowance of military personnel assigned to such activities, 


IV. Activities to be included 


A. Pay and allowances of all personnel, including secretarial and 
both military and civilian, engaged in the activities indicated below Will be 
included. The applicable share of pay and allowance of personnel engaged in 
this work on a part-time basis will also be included. In determining the oy 
of military pay and allowances for services performed by military pe 
the principles and procedures for computing standard military compensatig, 
rates as outlined in the “Department of Defense Instructions for Sta 
Costing of Military Services in Industrial and Commercial Type Estabjig, 
ments,” dated 2 February 1951, may be used. 

B. For the purpose of costing and except as excluded in Paragraph C, be 
low, public information and public relations activities include: 

(1) Preparation of material (whether voluntary or upon specific request) 
for distribution to, and official contacts with representatives of, non-goyem. 
mental publications. 

(2) Preparation of material (whether voluntary or upon specific request) 
for radio and television broadcasting purposes, and official contacts with 
broadcasting representatives. 

(3) Preparation and publication of advertisements in any form whether paij 
or free. 

(4) Preparation, installation, presentation, and circulation (including pag. 
ing, crating, and transporting) of exhibits, except those for internal use, pr 
curement purposes, or civilian contractor plant morale and incentive purposes 

(5) Production and presentation of motion pictures and film strips, except 
those for internal use within the Government. 

(6) Preparation and printing of publications other than those required by 
law or those issued primarily for internal use in the Government. 

C. The following activities are excluded : 

(1) Time of civilian and military officials (other than those having public 
information or public relations as a specific responsibility) who, by virtue of 
their offices, are called upon to participate in such activities. 

(2) Time of personnel devoted to such matters as accounting, personnd 
records or supply for public information or public relations activities. 

(3) Time of personnel whose work is devoted to publications required by 
law, or those primarily for use within the Government. 

(4) Answering of correspondence and inquiries from the public, or participat- 
ing in meetings intended to answer questions from the public. 

(5) Issuance of interpretations of regulations, orders issued under the Até- 
ministrative Procedure Act, ete. 

(6) Time of personnel at ‘“open-house” presentations at military installs 
tions, participating in parades, musical concerts, and demonstrations. 

(7) Advertisements, exhibits, films, film strips, or publications relating to 
acquisition of government property, or recruitment or employment of Goverment 
personnel. 

D. Direct expenditures for travel, materials, and supplies, and other pur 
poses applicable to the activities indicated in Paragraph B, above, will be 
included. Incidental expenses, such as use of equipment, transportation of 
things (other than as specifically provided for in Section IV.B (4)), postage 
(other than penalty mail which is charged centrally), telephone charges (other 
than long distance calls), stationary and office supplies, or allocations of indirect 
expenses for the occupancy of space in military installations are excluded. 

E. The activities excluded under Section IV.C and D, above, do not apply 
to the appropriation “Salaries and Expenses, Office of Public Information, De 
partment of Defense.” In the case of the Office of Public Information, OSD, all 
expenses incurred in the operations of that office are subject to the limitation 
stated in Section 725 of Public Law 458, 83d Congress. 


V. Accounting, control, anr reporting procedures 


A. The policies stated in reference (b) will apply for purposes of account 
ing and control of public information and public relations activities. 

B. Each department or office of the Department of Defense authorized 0 
expend funds for public information and public relations activities will submit 
quarterly reports of obligations in duplicate to the Office of the Assistant See 
retary of Defense (Comptroller). The first report to be submitted under this 
Instruction will cover the quarter ending 31 March 1955. These reports are t0 
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te submitted not later than the first day of the second succeeding month fol- 

the end of the period reported and will show the total amounts avail- 

to the respective department or office and the cumulative total obligations 

for the current fiscal year to date. Obligations should be classified and reported 

object of expenditure. It will not be necessary to so classify the amount 

available. The reporting requirements of this Instruction are in addition to 
the reporting requirements of reference (b). 


VI. Report control symbol 

Report Control Symbol DD-Comp (Q) 188 has been assigned to the reporting 
requirement of this Instruction; Report Control Symbol DD-OC (Q) 37 is 
cancelled. 
VII. Implementing regulations and instructions 

A. In addition to the requirements of Section VIII, reference (b), each 
military department and the Budget and Finance Division, Office of the Secre- 
tary of Defense will be responsible for issuing departmental regulations and/or 
gpecial instructions to implement the provisions of this Instruction for its 
department or office. 

B. Four copies of such regulations or instructions will be submitted to the 
Office, Assistant Secretary of Defense (Comptroller) within thirty days from 
date of this Instruction. 


VII. Effective date 
This Instruction is effective immediately. 
W. J. McNen, 
Assistant Secretary of Defense (Comptroller). 


ASSISTANT SECRETARY OF DEFENSE, 
Washington, D. C., February 2, 1951. 


Memorandum for : The Secretary of the Army. 
The Secretary of the Navy 
The Secreatry of the Air Force. 
Subject: Regulation for statistical costing of military personnel services. 


Department of Defense regulations covering the operation of working-capital 
funds for industrial and commerciai-type establishments (industrial funds) 
require that excluded costs (those items for which expenditures are not made 
by the performing establishment) shall be determined and recorded statistically. 
Since military compensation represents an important element of these excluded 
costs, it is desirable that the costing of such services shall be obtained on a 
wiform and practical basis. 

I have approved the attached instructions for pricing military personnel 
services for statistical cost purposes when such costs are required to be reflected 
in arriving at the full cost of all work performed by an industrial or commercial- 
type installation financed by industrial funds. The instructions provide for 
the pricing of military services with the use of standard rates which include 
pay and all allowances where applicable. 

For the present, these instructions are not prescribed for use in costing military 
personnel services at any other type installation, but it is recommended that 
the principles expressed therein be used in all other areas where statistical costs 
are accumulated. 

In order that the format of published rate tables for each department may be 
as uniform as possible, illustrative schedules and explanations are attached for 
use in the preparation of the required tables. 

The military departments are requested to take the necessary action to imple- 
ment these instructions and to report, as soon as possible, on the action taken 
to place them in effect within their respective departments. 

W. J. McNEt. 


DEPARTMENT OF DEFENSE INSTRUCTIONS FOR STATISTICAL COSTING OF MILITARY 
SERVICES IN INDUSTRIAL- AND COMMERCIAL-TYPE ESTABLISHMENTS 


1. Purpose-—This memorandum prescribes the basic principles which shall 
govern the pricing of military personnel services for statistical cost purposes 
in arriving at the full cost of all work performed by an industrial- or commer- 
cial-type installation financed by industrial funds. 
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2. Standard rate tables——Services performed by military personnel shali be 
costed at standard military compensation rates. Such rates shall be estab- 
lished as weighted averages of pay and allowances computed without dedye. 
tion for allowances paid in kind, to which personnel have an inherent right, eop- 
sidering the basis of rank, grade, length of service, occupation or location. 
arate rates shall be established as: (1) Basic rates, by rank or pay grade on the 
basis of average cumulative years of service, and (2) incremental rates for jp. 
centive and special pay applicable to occupation or location. These rates gshajj 
be based upon the schedules as given in Public Law 351, 81st Congress, Career 
Compensation Act of 1949 and other applicable authority. 

3. Basic standard military compensation rates.—These rates shall be estab. 
lished for each rank or pay grade on the basis of weighted averages, combip- 
ing the following factors: 

(a) Basic pay: Including increases for cumulative years of service (gee, 
201). 

(bd) Basic allowances: 

(1) Subsistence (sec. 301). 

(2) Quarters (sec. 302).? 

(c) Other allowances 

(1) Personal money allowance (sec. 304 and 520).* 

(2) Quarters. 

(3) Clothing allowances of enlisted personnel only (sec. 505).* 
Costs shall be charged on the basis of the number of personnel in each rank or 
pay grade “on board” for the period. Allowance values shall be included at the 
eash allowance rates on the assumption that they are the equivalent of values 
in kind. The rates shall not include any monetary benefit provided for in section 
520+ (so-called saving provision); neither shall the rates include any allow- 
ance for family benefits. 

4. Incremental standard military compensation rates—The rates given in 
Public Law 351° cover the following types of compensation : 

(a) Incentive pay for hazardous duty (sec. 204). 

(1) Flight crew duty. 
(2) Submarine duty. 
(3) Noncrew flight duty. 
(4) Glider duty. 
(5) Parachute jump duty. 
(6) Leprosy duty. 
(7) Explosion demolition duty. 
(8) Submarine escape tank duty. 
(9) Diving training duty. 
(b) Special pay: 
(1) Physicians (sec. 203). 
(2) Dentists (sec. 203). 
(3) Diving duty (see. 205). 
(4) Sea or foreign duty for enlisted personnel only (sec. 206). 
(5) Cost of living per diem allowance (sec. 303b).* 
Rates for the above types of compensation shall be applied to cost the prime 
functions to which they pertain, and not to cost basic assignments unless the two 
are identical. For example: 

A. The basic rate for a rated budget and fiscal officer would be used to cost 
the budget and fiscal function while his flight pay would not be a cost of that 
function or any other function of an industrial- or commercial-type estab- 
lishment. 

B. Both basic rate and physicians special pay for a rated doctor would be 
used to cost the medical function. 

5. Accretions.—Special one-time or lump-sum payments shall not be included 
in the compensation rates for sstatistical costing. Accretions include the 
following: 

(a) Special reenlistment bonuses (sec. 207).* 

(6) Mustering out or terminal leave. 

(c) Death gratuities. 

(d) Retroactive awards or special pay raises which are applicable to previous 
cost periods. 

(e) Suggestion awards for savings ideas. 
(f) Separation and severance pay for physical disability (sec. 403). 


1 Public Law 351, 81st Cong., Career Compensation Act of 1949. 
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§. Other elements of military compensation.—Although values for medical, 
dental, educational, welfare, and retirement allowances might be construed as 
rt of gross military earnings, these costs will not be considered for inclusion 
jn the uniform compensation rate structures. i 9 

7. Standard work period for military personnel.—For purposes of costing, mili- 
tary personnel, the standard work period shall be established as 40 hours within 
any calendar week. For purposes of establishing compensation rates, the work 
year shall consist of 52 weeks, 260 days, or 2,080 hours. Ww hen and if the normal 
workweek of industrial and commercial type establishments is changed in any 
department, standard military cost rates shall be changed accordingly based 
upon the foregoing formula. 3 4 

8, Excess productive military time.—The total actual cost of military personnel 
js not increased by excess time. It is recognized that in cost accounting for 
jndustrial-type activities, excess military productive time should be costed 
statistically for purposes of cost control, but since this cost element is not consid- 
ered significant, it is not desired te treat his element of cost statisically. 

9, Lost productive military time.—In accounting for industrial-type operations, 
any military time lost to productive effort during the standard work period 
(par. 7) by reason of miscellaneous duties, leave, illness, imprisonment, etc., 
shall be charged statistically to appropriate overhead accounts established for 
such purposes and distributed in the same manner as other elements of such 
overhead. 

10. Duplicate costs.—It is recognized that the inclusion of values in kind in 
pasic standard military compensation rates (par. 3) may create duplication of 
costs covered functionally under food services, clothing issues, or quarters 
maintenance. Accordingly, cost reports shall reflect appropriate eliminations of 
such duplicate costs. 

11. Tables of compensation.—Each of the military departments shall establish 
official tables of military compensation rates in accordance with the principles 
and procedures prescribed herein. Tables of compensation shall be reviewed and 
necessary revisions shall be made at least once each fiseal year. 

Recommended. 

H. W. Borpner, 
Assistant Comptroller for Accounting Policy. 

Approved. 

W. J. McNEIL, 
Assistant Secretary of Defense, Comptroller. 
FEBRUARY 2, 1951. 


ExPLANATORY NOTES FOR ESTABLISHING BAsIc STANDARD COMPENSATION RATES BY 
GRADES FOR MILITARY PERSONNEL 
Work sheet 
column No. 
1, Separate rates are to be established for each pay grade O-1 through O-8 
for officers (including separate rates for the various O-8 categories), 
W-1 through W—4 for warrant officers, and E—1 through E-7 for enlisted 
personnel. 

Women officers (including medical) should be included with male officers 
in establishing a rate by rank. E-1 grade for enlisted personnel shall 
include both under 4-month and over 4-month categories and a single 
rate established. 

Number in each grade shall be taken from latest information and sources 
footnoted. 

Total years in service shall be the total of all years of service of all 
personnel in each grade included in column 3. 

Average number of years shall be obtained directly from strength statis- 
tics. If not available, average number of years shall be determined by 
dividing column 4 by column 3. 

Annual rate: This is the basic pay rate as per table in section 201 (a) of 
Public Law 351, 8ist Congress, in which the average number of years— 
5—falls. Since the average number of years is a weighted average, the 
rate shall not be adjusted. For example, if the average number of years 
is 15, the 12-year rates is to be used, not an average of the 12- and 
14-year rates. 

Personai money allowances should be included in accordance with section 
304. Rate for fleet admiral and general of the Army are pursuant to 
other laws saved under section 520. 
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EXPLANATORY NOTES FOR ESTABLISHING Basic STANDARD COMPENSATION Rates BY 
GRADES FOR MILITARY PERSONNEL—Continued 

Work sheet 

column No. 


8. Food values shall be as provided in section 301, basic allowance for gyp. 
sistence. 


(a) Officers (and warrant officers) being at $42 per month or $504 

per year. 

(b) Enlisted persons: It is to be assumed that numbers at emen 
gency rate of $3 per day will be negligible and therefore the rate wij 
not be used in establishing standards. 

(c) The number receiving cash allowances at $2.25 per day shall be 
determined. The number times $2.25 times 365 days shall he 
computed. 

The number receiving $2.25 per day shall be deducted from the 
total in grade and the net figure used to compute the value of rations, 
i. e., net and number times $1.05 times 365 days. 

The value computed above shall be combined and divided by the 
total numbers in grade to establish an average value for food (both 
cash and rations). This shall be the food rate. 

9. Clothing: The cash allowances for clothing for officers will not be 

included as these are considered cost of entrance to duty. Likewise, 
initial clothing allowances for enlisted persons shall not be included 
in standard pay rates. 

Shelter: This is to be computed at rates for each grade provided in sec 
tion 302, quarters. Percentages of personnel with dependents and 
without dependents should be ascertained. These must combine to qa 
100 percent total of personnel by each grade. Applying these percent- 
ages to the number of personnel and multiplying each of the two 
categories by the applicable rates, a combined total value of quarters 
allowances (cash and in kind) will be determined. Dividing the prod- 
uct by the total number of personnel, an average value will be deter- 
mined. This average value will be used on the assumption that quar- 
ters furnished equal cash allowance values from an overall service 
viewpoint. 

Total annual rate is the composite values of basic pay, food, clothing, 
and shelter as determined above. Incentive rates and accretions shall 
not be included. 

General.—(a) Rounding of data: To provide uniformity, all fractional per- 
centage factors shall be rounded to the nearest full percentage. Average years 
of service shall be rounded to the nearest cumlative periodic step as given in 
schedules under section 201 of Public Law 351, 8list Congress. Rates shall be 
rounded as shown below. 

(6) Rate tables: In establishing hourly, daily, weekly, monthly, and yearly 
rates, the total annual rate shall be divided by 2,080 to secure an hourly rate 
which shall be the basis for the rate table computations as follows: 

1. Hourly rate to be rounded to nearest penny. 

2. Daily rate is eight times hourly rate rounded to nearest penny. 

3. Weekly rate is 5 times daily rate rounded to nearest 10 cents. 

4. Monthly rate is 4144 times weekly rate rounded to nearest dollar. 

5. Yearly rate is 12 times monthly rate rounded to nearest $10. 


For example: Pay grade O-2, first lieutenant, Air Force, calculated total 
compensation is $4,972, therefore: 


1/2,080 of $4,972 or $2,390 rounded to 


10. 


13. 


cc a a $2.39 per hour. 
a eeieeinnaemiebelic $19.12 per day. 
a ones eheieninicennarriaiets $95.60 per week. 
$95.60 X 414 or $414.2348 rounded to 


i ade dlcenieamenicrhe aunaniaitan Ridenchiaie seta $414 per month. 


Ee ee Oe ee I lO iitemeechendnnenieedenemue $4,970 per year. 










U. S. Air Force (illustration only) (annual rates) 


Work sheet for basic standard military compensation rates, 
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Basic standard military compensation rate table 


wi ie 


Pay | Clothing | Tota 


grade 





| 
Rank or grade Basic | Personal | Food 


Shelter 
pay | allowance | 









(1) 









| 






Ist lieutenant_..__.| $3, 505 | 











Standard rates 















Pay grade | Hourly | Daily Weekly Monthly | Ammoty 
(1) (9) (10) (11) (12) | (18) 




















0-2 $2. 39 | 
| 


pecsuanbeasinniianichiianniins $95. 60 


$19. 12 | 


DEPARTMENT OF DEFENSE DIRECTIVE TRANSMITTAL 





Number 55-80. 
Date: June 20, 1955. 
Distribution : 7,200. 
Attachments : None. 
INSTRUCTIONS FOR RECIPIENTS 


The following pen changes to Department of Defense Instruction 72104, 
“Accounting, Control and Reporting on Special Limitation, Expenses for Public 
Information and Public Relations Activities,’ December 22, 1954, have been duly 
authorized : 








Pen changes 

1. Section III. Statutory requirement: 

Delete the present language and substitute the following in lieu thereof: 
“Special limitations imposed by the Congress in current appropriation acts limit 
the amount of funds which may be obligated or expended in a given fiscal year 
for public information and public relations activities.” 

2. Section IV. Activities to be included: 

Paragraph E, line 5, Delete: “in section 725 of Public Law 458, 83d Congress” 
Insert: “in current appropriation acts.” 

3. Section VI. Report control symbol: Delete: “Report Control Symbd 
DD-OC (Q) 37 is canceled.” Insert: a period after the word “Instruction,” 


Maurice W. Rocne, 
Administrative Secretary. 




















NAVCOMPT 7120,10D 
NCB-221 
DEPARTMENT OF THE NAVY, 
OFFICE OF THE COMPTROLLER, 
Washington 25, D. C., January 15, 1957. 
NAVCOMPT INSTRUCTION 7120.10D 
From: Comptroller of the Navy. 
To: Distribution list. 
Subject: Administration of limitation of funds for public information and publie 
relations activities. 

1, Purpose.—This instruction is to establish the accounting and reporting for 
the limitation on expenses for public information and public relations activities. 

2. Cancellation.—NAVCOMPTINST 7120.10C of August 24, 1956, same subject, 
is hereby canceled. 

3. Scope.—The Department of Defense Appropriation Act 1957 contains the 
proviso ‘Funds provided in this act for public information and public relations 
shall not exceed $3,270,000.” The Assistant Secretary of Defense (Comptroller) 
has established a sublimitation of $940,000 for the Department of the Navy. 

4. Activities to be included.—The activities to be included under this limitation 
are defined in paragraph 022064 of the Navy Comptroller Manual. All expenses 
incurred in the operation of the Office of Information, OSD, are subjeet to this 
limitation. 
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5 Limitation by appropriation.—The $940,000 sublimitation for the Depart- 
ment of the Navy has been divided by appropriation as follows: 


ry personnel, Navy 
itary Sienanel, Martine Corps... _.._- 
yarine Corps troops and facilities____- 
gervicewide operations, Navy 


SESE —— 
OP-Nav subhead____-___- coor perenne tr treet ene 125,000 
Navy industrial fund (MSTS) 0, 000 


Total limitation 940, 000 


Officials receiving the allocation of funds under the limitation will be respon- 
sible for the administration of the limitation with the exception that the re- 

nsibility for administering the limitation for “Military personnel, Navy” is 
gssigned to the Chief of Information, Navy Department. Each allocation of 
appropriated funds to appropriations and funds other than the five listed above 
contains the statement “No parts of the amounts allocated for this account shall 
pe available for public information and public relations activities.” 

6. Accounting Summary records will be kept by the Bureau administering 
the appropriation with the exception of ‘Military personnel, Navy” which will 
be kept by the Office of Information, Navy Department. 

7. Reporting.—Offices keeping the limitation accounts or records will report 
on the status of each of the limitation amounts. Reports will be submitted 
quarterly to reach the Office of the Assistant Comptroller, Director of the 
Budget and Reports, attention: NCB-221, not later than the 27th of the month 
following the end of the quarter. An original and one copy of the reports are 
required. The reports will show the following: 

(a) The limitation amount, obligations incurred to date and unobligated 
balance. 

(vb) A breakdown of obligations incurred to date by object class. 

W. G. Cooper, Deputy. 
Distribution : 
SNDL A, 41A (5 copies each). 


ExuHtsiT I-C 


DEPARTMENT OF THE ARMY, 
OFFICE OF THE SECRETARY OF THE ARMY, 
Washington 25, D. C., March 8, 1957. 
Hon, JoHN E. Moss, 
Chairman, Committee Information Subcommittee, Committee on Govern- 
ment Operations, House of Representatives. 

Deak Mr. CHAIRMAN: This is in further reply to your letter of February 18, 
1957, in which you requested certain information concerning public-information 
activities within the Department of the Army. 

Listed below are the questions and answers: 

Question No. 1. Please submit the name and rank of each officer on duty in 
Washington under the administrative or military control of the Chief of In- 
formation, including divisions, branches, sections, or units. 

Answer. See enclosure No. 1. 

Question No. 1 (@). A brief biographical sketch on each officer. 

Answer. See enclosure No. 2. 

Question No. 1 (b). The job title, responsibilities and scope of authority, 
induding any “code numbers” given to jobs, with a short explanation of each 
and the rank required. 

Answer. See enclosure No. 2. 

Question No. 1 (c). A description of each officer’s previous military or civilian 
public-information experience, including titles, responsibility, length of time 
ineach position and the command location. 

Answer. See enclosure No. 2. 

Note.—The answers to questions 1 (a), (b), and (Cc) are incorporated inte 
the form attached as enclosure No. 2. 


69222—57—pt. 10-9 
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Question No. 1 (d). The method of selection of military personne ani 
whether this selection is by the Chief of Personnel or the Chief of Informatig, 
Answer. The Career Management Division of the Office of The Adjutay 
General, in coordination with the Chief of Information, recommends military 
personnel to fill positions in the Office of the Chief of Information. The 
of Information, after a careful review of the records of these individuals, selects 
those to serve in his Office. 

Question No. 2. Please submit the above requested information, where appli. 
cable, for each civilian employee who performs nonclerical duties. 

Answer. See enclosure No. 3. 

Question No. 3. Please describe what public relations or informational seryigy 
have been performed in your Department on a consulting, voluntary, or Contra¢ 
basis during 1956. 

Answer. During 1956, the Office of Chief of Information contracted for the 
services of two consultants to assist in the revision of a Department of the Army 
pamphlet titled “Know Your Army.” One of the consultants was under contrag 
from April 16, to June 22, 1956, and the other from April 23, to June 22, 1956, 
This pamphlet is presently being printed. The purpose of the pamphlet is to pro 
vide, in ready-reference form, a comprehensive picture of the role of the 
in the preservation of national security. These consultants assisted jn the 
editing of this pamphlet. In addition to these individuals, a contract write 
was employed to edit, condense, and rewrite materials furnished and, from this, 
establish format and content of a Department of the Army pamphlet titig 
“United States Army Progress, 1956.” This individual was under contract frop 
September 20, to October 20, 1956. The purpose of the pamphlet was to present 
an analysis of Army accomplishments during 1956 to Active and Reserve memben 
of the Army Establishment. 

Question No. 3a. A brief biographical sketch on each person performing gud 
services. 

Answer. See enclosure No. 4. 

Question No. 3b. The job title, responsibilities, and scope of authority of ead 
person. 

Answer. See enclosure No. 4. 


Question No. 3c. A description of each person’s previous military or civilian 
public-information experience, including titles, responsibility, length of time {p 
each position, and the command location. 

Answer. See enclosure No. 4. 

Question No. 4. Does the office, division, or section handling security review 
for information purposes (clearance of speeches, manuscripts, papers, documents, 
etc.) come under the direct administrative control of the Chief of Information? 
If not, please provide, where applicable, the same information requested in que 
tion No. 1 above. Also, provide a complete explanation of the duties and fune 
tions of the security-review operation. 

Answer. The Security Review Office, which is responsible for handling security 
review for information purposes specifically concerning speeches, manuscripts, 
papers, and documents, etc., come under the direct administrative control of the 
Chief of Public Information, OSA. The functional résumé of the Security Re 
view Office, Office of the Chief of Public Information, reads as follows: 

“Security Review Office assists the Chief of Public Information, Office of the 
Secretary of the Army, in the conduct and performance of official review and 
clearance responsibilities assigned the Chief of Public Information under terms 
of Presidential, Defense Department, and Department of the Army directives, 
Overall functions include: 

“1. Conduct of that portion of responsibilities delegated to the Department 
under Executive Order 10501 to insure the availability and dissemination to the 
people of the United States of such information pertaining to the Army as they 
have a right to know. 

“2. Formal review prior to public release of all articles, books, speeches, pit 
torial material, or data on topics of military or professional interest which are 
prepared by civilian or military members of the establishment or its component 
agencies in accordance with Army Regulation 360-5. 

“3. Liaison and coordination services between Army and Defense Department 
components in the study, development, and integration of policy aspects of infor- 
mation programs that are servicewide in scope and effect.” 

Question No. 5 Does the Chief of Information have the necessary authority to 


select qualified military personnel and make changes in organization and pro- 
grams of the information activity? 
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er. The Chief of Information does have the necessary authority to select 
military personnel and to make changes as he may deem necessary in 
nization and the information programs of the Army. Of course, any 
ons made by the Chief of Information are subject to approval by the Chief 
of Staff and the Secretary of the Army. 
on No. 6. Is the Chief of Information subject to the administrative con- 
trol of the Secretary or the control of the military head of the Department? 
please explain in detail. 

Answer. The individual who occupies the position of Chief of Information has 
4 dual responsibility. As the Chief of Public Information, he is directly re- 

nsible to the Secretary of the Army and is responsive to the requirements of 
the Chief of Staff on public-information matters. As the Chief of Public In- 
formation, he advises the Secretary of the Army, the Chief of Staff, and the De- 

rtment of Defense on information matters relating to public information, and 

administers the Department of the Army’s public information security review 

m under the authority delegated to him by the Secretary. Therefore, the 

Office of the Chief of Public Information is subject to the administrative control 
of the Secretary. 

As the Chief of Information, he is directly responsible to the Chief of Staff on 
information matters including troop and public information. He participates 
with Department of Army planning agencies in the formulation of major plans 
and policies to insure due consideration of troop and public information impli- 
eations. He plans and directs implementation of the information policies and 
programs of the Department of the Army. Therefore the Office of the Chief of 
Information is subject to the administrative control of the Chief of Staff. 

The difference in the responsibilities of the two offices can best be summarized 
as follows: The Office of the Chief of Public Information acts in an advisory 
and policy making capacity. The Office of the Chief of Information implements 
the policies governing the information program (troop and public) of the De- 
partment of the Army. 

Question No. 7. Please submit a chart showing in detail, step by step, the flow 
of speeches, manuscripts, documents, and all other information released by each 
bureau, office, division, branch, or section in your Department. 

Answer. See enclosure No. 5. 

Question No. 8. Please submit a chart showing in detail, step by step, how 
speeches manuscripts documents and all other material submitted to your De- 
partment from outside sources is processed for policy and security clearance 
within your Department. 

Answer. The Department of the Army does not review material from outside 
sources for policy. If an outside source requests that the Department review 
material, it is reviewed for security. The chart attached as enclosure 6 portrays 
how this is done. 

Question No. 9. Please submit a chart showing in detail, step by step, how 
information for publication originating within your Department or offices is 
ceard for policy and security with other departments and agencies outside the 
Department of Defense. 

Answer. It is not possible to furnish a chart in answer to this question. The 
Department of Defense performs the necessary coordination with outside agen- 
cies of any material originating within the Department of the Army which re- 
quires such coordination. 

Question No. 10. Please submit a chart showing in detail, step by step, how 
speeches, manuscripts, papers, and all other material submitted to your Depart- 
ment or offices from outside sources are cleared for policy and security purposes 
with other departments and agencies outside the Department of Defense. 

Answer. It is not possible to furnish a chart in answer to this question. The 
Department of Defense performs the necessary coordination with outside agencies 
of any material submitted to the Department of Army from outside sources which 
requires Such coordination. 

Question No. 11. When a question or controversy arises within your Depart- 
ment as to whether or not information should be released to the public, who 
makes the final decision? 

(a) The Secretary of Defense? 
(b) An Assistant Secretary of Defense? 
(c) The Secretary of the Service? 
(d) The military head of the Service? 
(e) The Chief of Information? 
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Answer.—Assuming that the problem is one on which the Department o 
Army has authority to make a final decision, it is resolved by the Secreta the 
Chief of Staff or the Chief of Information depending upon the level at wi 
the controversy arises and its nature. For example, if the question or 
troversy is within the Office of the Chief of Information, he makes the 
decision. If the controversy is between the heads of two major staff age 
the matter is resolved by the Chief of Staff. If the matter is considereg to 
of sufficient importance, it is referred to the Secretary of the Army for deg} 
The Department of Defense establishes guidance governing the releage 
information by the military services. The Secretary of the Army, on the basis 
of this guidance, establishes policy for the Army. 

Sincerely, 


J. H. Micwarnis, 
Major General, General Staff, Chief of Legislative Liaison, 


Six enclosures : 
. Roster, Military personnel. 
. Biographical sketches, Military personnel. 
. Roster and biographical sketches, civilian personnel. 
. Biographical sketches, contract employees. 
. Chart, question 7. 
. Chart, question 8. 
ENCLOSURE No. 5 


(Answer to question 7) 


FLrow CHART—INFORMATION FOR RELEASE 


Source : 
Material originating 
within the Army 


Office of the Chief of Information 
Department of the Army 


Reviews for policy, security, propriety and accuracy 
under established policies and coordinates with 
appropriate agencies including Security Review Office, 
Office of the Chief of Public Information, 
Office of the Secretary of the Army, 
as required. 


Assistant Secretary of Defense for Public Affairs 





SaRaeBewFrprrerer 
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EXNcLosuRE No. 6 
(Answer to question 8) 
Frow CHART—MAaArTERIAL SUBMITTED FoR SECURITY REVIEW 


Outside Source 


Office of the Chief of Information 
Department of the A 


Appropriate Department of the Army agencies 
for 
Security Review 


#% Office of the Chief of Information 
Department of the Army 


Assistant Secretary of Defense for Public Affairs 


to Source Office of the Chief of Information 
Department of the Army 


To Source 


*Occasionally, material returned to originator with security portions indicated. 
Originator requested to resubmit material for security clearance after deletion 
of security material and is informed that clearance cannot be given until 
material is resubmitted. When material is resubmitted to the Office of the 
Chief of Information, it is then processed through Assistant Secretary of 
Defense for Public Affairs. 


DEPARTMENT OF THE NAvy, 
OFFICE OF THE SECRETARY, 
OFFICE OF LEGISLATIVE LIAISON, 
Washington, D. 0., March 21, 1957. 
Hon. JoHN EB. Moss, 
Chairman, Government Information Subcommittee, 
Committee on Government Operations, 
House of Representatives, Washington, D.C. 

My Deak Mr. CHAIRMAN: Forwarded herewith is the information requested 
by your letter of February 18, 1957. Every effort has been made to provide 
full and responsive answers to your request. 

If further information is desired concerning the public information activities 
of the Navy Department in the Washintgon area, please let us know. 

Sincerely yours, 
BE. OC. STEPHAN, 
Rear Admiral, United States Navy, Chief of Legislative Liaison. 
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Question 1. Please submit the name and rank of each officer on duty in Wash. 






























ington under the administrative or military control of the Chief of Informatio, Questio1 
including divisions, branches, sections, or units. select qua 
Answer. List appended as appendix 1. grams of 
Question 1 (a). A brief biological sketch of each officer. Answer. 
Answer. Data sheets appended as appendix 2. categories 
Question 1 (b). The job title, responsibilities, and scope of authority, officers ( 
ing any code numbers given to jobs, with a short explanation of each and the There $ 
rank required. director. 
Answer. Data sheets appended as appendix 2. those bill 
Question 1 (c). A description of each officer’s previous military or civil, There § 
public information experience, including titles, responsibility, length of time jp Informati 
each position and the command location. ity to sel 
Answer. Data sheets appended as appendix 2. Deputy c 
Question 1 (d@). The method of selection of military personnel and whether by 
this selection is by the Chief of Personnel or the Chief of Information. Sabjes" 
Answer. The selection of public information specialists (code 165x Officers) office a 
for duty in the Office of Information is made by the Chief of Information, ™& Ct 
lection of all other officers (line officers) is made by the Chief of Naval Pergop. The 
nel with the exception of those officers who are slated for assignment as necessary 
Chief of Information or Director of 1 of the 5 divisions of the Office of Informs. the ot 
tion. In such cases the Chief of Naval Personnel nominates personnel to th _. 
Chief of Information and assignment of such officers is dependent upon go of the 
ceptance by the Chief of Information. explain 
Question 2. Please submit the above requested information, where applicable — 
for each civilian employee who performs nonclerical duties. of Sen 
Answer. Data sheets appended as appendix 3. (the C 
Question 3. Please describe what public relations or informational servicg The f 
have been performed in your department on a consulting, voluntary, or contrae igeted 
basis during 1956. to adv: | 
Answer. None. — : 
Question 4. Does the office, division or section handling security review for Opera ti 
information purposes (clearance of speeches, manuscripts, papers, documen oo 
ete.) come under the direct administrative control of the Chief of Information’ flow = 
If not, please provide, where applicable, the same information requested in ques. by ea ' 
tion No. 1 above. Also provide a complete explanation of the duties and fune. reas 
tions of the security review operation. the : 
Answer. The security review operation is under the direct administrative a recom 





control of the Chief of Information. 

The functions of the Review Branch are: 

(a) To review material submitted in accordance with SecNav Instruction 
5700.7: Clearance and Release of Department of the Navy Publie Information, 
AlNav 17-55, and existing directives. 

(b) Maintain liaison with the Security Review Division of the Office of the 
Secretary of Defense, concerning security matters. 

(c) Review for security and policy, speeches, press releases, photographs and 
manuscripts originating within the Navy Department and/or submitted by fleet 
and field commands. 

(d) Review for security commercial advertising featuring Navy subjects, 

(e) Review for security and coordinate public information material submit: 
ted for Navy approval from other services and the Department of Defense. 

(f) Review for security articles, manuscripts and photographs submitted by 
media representtatives, free-lance writers and other individuals. 

(g) Research released information (house organs, special reports, budgetary 
hearings) for material suitable for inclusion in Navy releases. 

(h) Maintain liaison with technical bureaus and offices of the Navy Depart- 
ment concerning security matters. 

(i) Coordinate with interested Navy Department activities and forward to 
the Director of the Security Review Division, of the Office of the Secretary of 
Defense, material submitted for security review; with a statement of the Navy 
Department’s recommendations. 
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on 5. Does the Chief of Information have the necessary authority to 
qualified military personnel and make changes in organization and pro- 
of the information activity? 

Answer. Military officer personnel in the Office of Information fall into two 
categories: Public Information Specialists (Code 1650), and nonspecialist line 
(Code 1100 and 1300). 

There are 14 public information specialist officer billets, including 1 division 

r. The Chief of Information has the authority to select the officers for 
those billets. 

There are 47 nonspecialist line officer billets, including the Deputy Chief of 
Information and 4 division directors. The Chief of Information has the author- 
ity to select, from officers made available by the Chief of Naval Personnel, the 
Deputy Chief and division directors. Other nonspecialist line officer billets are 
filled by officers selected by the Chief of Naval Personnel. 

Subject to the limitation imposed by the number of billets allocated to the 

of Information, the Chief of Information has authority to change the 
organization of the Office of Information as necessary to accomplish its mission. 

The Chief of Information has authority to change or inaugurate programs as 
necessary to support public information objectives prescribed by the Secretary of 
the Navy. 

Question 6. Is the Chief of Information subject to the administrative control 
of the Secretary or the control of the military head of the department? Please 
explain in detail. 

Answer. The Chief of Information is subject to the administrative control 
of both the Secretary of the Navy and the military head of the department 
(the Chief of Naval Operations). 

The Chief of Information reports to both the Secretary of the Navy and the 
Chief of Naval Operations and has at all times direct access to both as necessary 
to advise on the public information aspects of Navy Department activities. He 
advises the Secretary on matters of Department policy and the Chief of Naval 
Operations on matters of military operations. 

Question 7. Please submit a chart showing in detail, step by step, the 
fow of speeches, manuscripts, documents, and all other information released 
by each bureau, office, division, branch or section of your Department. 

Answer. Material originating within the Navy Department is processed by 
the Chief of Information and then forwarded to the Department of Defense with 
arecommendation for release. 
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Navy Department 
source 


Chief of Information Technical bureau or 


office consulted as 
necessary. 


Assistant Secretary 
of Defense for Public 
Affairs 


Publication 
media 


Question 8. Please submit a chart showing in detail, step by step, how 
speeches, manuscripts, documents, and all other material submitted to you 
department are processed for policy and security clearance within your Depart 
ment. 

Answer. Material submitted to the Navy Department from outside sources 
is processed within the Navy Department for military security review only. 
It is then forwarded to the Department of Defense and thence returned te 
the outside source (originator). 


the final 
Answe 
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OUTSIDE SOURCE 
(Originator) 


Chief of Information Technical bureau 
Navy Department or office consulted 
Military security check if necessary 
only, 


Assistant Secretary of 
Defense (Public Affairs 


Question 9.. Please submit a chart showing in detail, step by step, how in- 
formation for publication originating within your Department or offices is 
deared for policy and security with other departments and agencies outside 
the Department of Defense. 

Answer. The Navy Department does not deal directly with other depart- 
ments or agencies outside the Department of Defense in connection with the 
dearance of information for publication. Material requiring such clearance 
is delivered to the Department of Defense. 

Question 10. Please submit a chart showing in detail, step by step, how 
speeches, manuscripts papers and other material submitted to your Depart- 
ment or offices from outside sources are cleared for policy aud security pur- 
poses with other departments or agencies Outside the Department of Defense. 
Answer. Same as answer to question ¥ above. 

Question 11. When a question or controversy arises within your Department 
a to whether or not information should be released to the public who makes 
the final decision? 

Answer. The Secretary of the Navy. 


69222— 
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DEPARTMENT OF THE AIR Force, 
OFFICE OF THE SECRETARY, 

Washington, March 19, 1957 

Hon. Joun B. Moss, ; 





































Chairman, Subcommittee on Government Information, Committee on Gov. : 190-1 
ernment Operations, House of Representatives. ; 
Dear Mr. CHAIRMAN: I refer to your letter of February 18, 1957, in which fp, 
formation was requested concerning personnel in the Washington, D, ©, ary 
who are under the administrative or military control of the Director, Office of 
Information Services. : 
The information requested is submitted herewith. For your information, ty ing and 
selection of personnel for assignment in this field is accomplished by the tion, 
of Information Services. He is furnished personnel records of nominees by ty estadli: 
Deputy Chief of Staff for Personnel, and assignment action is accomplished i Policy 
that office following selection of qualified personnel by the Office of Info I 
Services. a. Par’ 
Before being openly published or presented in any form all initial Teleases oy to keep | 
certain subject areas must have the coordinated review and clearance of the leased is 
Office of Information Services (SAFIS) and the Chief of Air Force Section, the inter 
of Security Review, Assistant Secretary of Defense for Public Affairs (OASD), serve as 
These subject areas are outlined in AFR 190-12, a copy of which is attache for publ 
This review within the Office of the Director of Information Services is unde and civil 
his direct administrative control. The review within the Office of (1 
Review (OASD) is not under his administrative control. Speeches and artidg (( 
are reviewed for accuracy and propriety and, if appropriate, thoroughly coord. ete.) 
nated with interested Air Staff agencies before a security clearance is obtaing ’ 
from the Department of Defense. b. Spe 
The following personnel have performed public relations services on a op, ited rele 
sultant basis for the Department of the Air Force. Biographical sketches anj ( 
descriptions of their public information experience are attached: mat 
(a) Mr. John Hohenberg, professor of journalism, Columbia University. Mr, ( 
Hohenberg served for a period of 84 days during 1956. During this period he ( 
visited USAF bases in Europe and Africa to advise on organizational personnd com 
and community relations problems in the informational services area of activity, ( 
Mr. Hohenberg’s services were on a per diem basis. AF 
(b) Mr. Louis F. V. Drake, military editor of Readers Digest, served without ( 
compensation as an adviser to the Secretary of the Air Force during 1956 on th ( 
problem of personnel retention. 110 
(c) Mr. Charles J. Russhon, president of Amsterdam Enterprises, Inc., Ney 
York City, served as a consultant for a period of 85 days during 1956 on Air por 
Force informational radio, TV, and films. 
The Director of Information Services has authority to select the best qualified ap) 
personnel from those available for assignment. He also has the authority t 9, Appi 
make changes in organization and programs of the information activity. a. Ol 
The Director of Information Services is an office directly assigned to the Office, lished 
Secretary of the Air Force, and as such is under this office for both administrative have t] 
and operational control. In addition, the Director of Information Services acts Secrets 
as an adviser to the Chief of Staff, United States Air Force, on information of Sec 
matters. 
Inclosure 4 describes in detail the flow of speeches, manuscripts, documents co 
and information released by the Director of Information Services. the or 
Inclosure 5 describes in detail how speeches, manuscripts and documents, ant and cl 
other material submitted to the Department from outside sources, are process propri 
for clearance. 
Clearance of information with agencies outside the Air Force is a responsibility w 
of the Office, Secretary of Defense. m 
Information is released to the public in accordance with the policy guideline lo 
laid down by the Department of Defense. When a controversy arises within th 
Air Staff or a major command the Chief of Staff, USAF, can make the decision @ 
whether to seek release of the information. Any subject deemed of sufficient el 
importance is brought to the attention of this office. 
I sincerely trust that this material provides the details desired. D 


Sincerely yours, 
DONALD A. QUARLES. 


Tet s BSP Se. Oe 
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*AFR 190-12 
1-2 


Force REGULATION DEPARTMENT OF THE AIR FORCE 
: a WasuHinoTon, 18 December 1956 


INFORMATION SERVICES 
RELEASE OF INFORMATION 


: This regulation prescribes the basic policies and procedures for review- 

and publicly releasing Department of the Air Force unclassified informa- 

It applies to all military and civilian personnel of the Air Force 
establishment 


Policy: 

a Participation in Public Relations Activities. It is the Air Force’s policy 
to keep the public informed on military activities, provided informaton so re- 
is not detrimental to United States security. Consequently, it is not 
the intent of this reguiation to restrict the release of information, but rather to 
grve as a guide for all agencies concerned with the accessibility of information 
for public release purposes. In this regard, Air Force members—both military 
civilian—are encouraged to participate in public relations activities such as: 

(1) Public speaking and appearance. 
(2) Professional writing (feature articles, fiction, professional reports, 


a} Disseminating newsworthy information and materials. 
p. Specific Information. Certain types of information are subjected to lim- 
ited release and/or specialized procedures under the following regulations: 
(1) For general statement of policy on release of Air Force official record 
matters, see AFR 11-22 and AFM 190-4. 
(2) For release of information from medical records, see AFR 160-35. 
(3) For release of information to members of Congress or Congressional 
committee, see AFR 11-7. 
(4) For release of information from military personnel records, see 
AFR 31-6. 
(5) For release of information for litigation, see AFR 110-5. 
(6) For release of technical information on patent matters, see AFR 
110-11. 
(7) For release of information from aircraft accident investigative re- 
ports, see AFR 62-14. 
(8) Before releasing information on Status of Forces matters, obtain 
approval from SAFIS. 


2, Approval Requirements: 


a. Obtaining Coordinated Review and Clearance. Before being only pub- 
lished or presented in any form, all initial releases on certain subject areas must 
have the coordinated review and clearance of the Office of Information Services, 
Secretary of the Air Force (SAFIS) and the Chief of Air Force Section, Office 
of Security and Review, Assistant Secretary of Defense for Legislative and 
Public Affairs (OASD). If release clearance from any other agency is necessary 
(such as the Department of State), then the Department of Defense will be 
the one to obtain that agency’s release clearance. This coordinated review 
and clearance is a must from the standpoint insuring security preservation and 
propriety ; specific subject areas requiring such coordinated release include: 

(1) The existence, characteristics, potentialities, or capabilities of new 
weapon systems, new weapons, or new aircraft and other equipment; guided 
missiles; nuclear energy and its military application; biological, radio- 
logical, chemical, electronic, or psychological warfare. 

(2) Modifications of existing weapon systems, weapons, aircraft and 
equipment; or new or improved techniques which significantly increase 
capabilities. 

(3) Air Force policies, plans, concepts, or trends having interservice, 
national, or international significance. 

(4) Air Force presentations having national or international significance. 

b. Submitting Material for Release. Send five copies of any initial release 
relating to the above subject areas to 

Office of Information Services (SAFIS) 

Secretary of the Air Force 

Washington 25, D. C. 


—_—_—_—_—_._ 
*This regulation supersedes AFR 190-12, 5 March 1956. 
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Material submitted must arrive at SAFIS in sufficient time to permit at 
seven working days in which to complete policy review. If SAFIS 
the release, that office will obtain security clearance from the Chief of the 4j, 
Force Section (OASD) and will also obtain complete Air Staff coording 
Consistent with AFR 205-49, the Assistant for Security, Deputy Chief of 
Materiel, will review research and development as well as materiel info 

from a security standpoint. Final authority for release of such information, 
however, rests with the Office of the Secretary of Defense. 

c. “Previously Officially Released” Material. Publication by news media 
subjects outlined in paragraph 2a does not automatically authorize releags, 
Care will be taken to verify whether the information has been “previ oft- 
cially released” by the Department of Defense or the Department of the Aj 
Force and is still releasable. 

d. Prerequisites of Command Releases. Information on subjects not covereg 
by paragraph 2a may be cleared through procedures established by major air 
commands, 

e. Caution on “Collective” Releases. Operational or technical information m 
leased on one specific military weapon or new type of military equipment 
the Department of Defense is not necessarily authority for releasing such items 
collectively as one manuscript (AFR 205-1). 

f. Local Releases—Authority For. The local commander (or his designated 
representative) will be the clearing and reviewing authority for unclassified jp. 
formation of purely local or regional interest—including speeches and interviews, 

g. “Spot News” Releases—Authority and Procedure. News of national signi- 
ficance, falling into the “spot news” category where time is important, is also 
clearable locally ; that is, provided it does not affect national security or fall into 
the category of 2a. Reports on such incidents will be forwarded immediately to 
the Office of Information Services, SAFIS. In the event of military accidents, 
AFR 190-10 covering “Release of Information on Accidents” will apply. 

h. Where Policy is Questioned. Information materials based upon official 
Department of Defense or Department of the Air Force fact sheets, news 
releases, or officially cleared speeches need not be resubmitted to the Office 
of Information Services, SAFIS, for clearance unless doubt exists as to current 
policy. If doubt does exist, submit material according to procedure established 
by paragraph 2b. 


8, Responsibility of the Contracting Commander 

Commanders monitoring Air Force contractors will insure that they are 
aware of the contents of this regulation, and will, at the same time, request their 
cooperation in complying with its contents. (Note: Contractor’s attention will 
also be called to AFR 190-14.) 
4. Writing for Publication: 

a. Individual’s Staius and Responsibility. United States Air Force personnel 
writing for publications which are not connected with their official duties will: 


(1) Conduet such activity to prevent interference with their regularly as- 
signed duties. 


(2) Not utilize Government facilities or personnel in accomplishing such 
activity. 

(8) Have the same status as professional civilian writers with respect to 
aceess or use of technical or military information. 


(4) Be responsible for complying with review requirements. 
5. Visits 


Local media visits to installations are governed by criteria outlined in para- 
graph 2d. Visits of national media should be coordinated with the Office of In- 
formation Services, SAFIS. 


6. Effect on Air Force Publications 


Editors of unclassified Air Force publications are responsible for observing the 
requirements of this regulation. 


7, Haception 


AFR 205-43 will govern information released to the Armed Services Technical 
Information Agency (ASTIA). 


8. Release Schedule 


The attached release schedules are to be used as a guide in preparing releases, 
speeches, and presentations to the general public on subjects pertaining to mili- 
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tary aircraft, military engines, and guided missiles. These attachments are 
guides only to the releasability of information to the public; they will not be 
considered as authority for automatic release. Nor does attachment 1 pertain- 
to aircraft apply to rotary wing, training, liaison, search and rescue, glider- 
or research aircraft; proposed public release of information on these air- 
will be considered individually when submitted for review. Also, informa- 
tion dealing with military aircraft, guided missiles, powerplants, components or 
accessories which have been cancelled, discontinued, completed or are beyond 
phases Outlined in the attachments will be considered for public release on 
gn individual basis. Likewise, it is recognized that there may be cases where 
dreumstances dictate consideration of information for release before the guides 
indicate; where such circumstances warrant, the information may be considered 
for public release on an individual basis. Such release, however, will depend 
upon what declassification action AFR 205-49 requires or permits. 
By ORDER OF THE SECRETARY OF THE AIR FORCE: 


OFFICIAL : N. F. TwInine, 
Chief of Staff, United States Air Force. 
BE. E. Toro 
Colonel, USAF 
Air Adjutant General 


3, Attachments : 
1. Release Schedule for Military Aircraft 
2. Release Schedule for Military Engines 
3. Release Schedule for Guided Missiles 
DISTRIBUTION: 8S. 


RELEASE SCHEDULE FOR MILITARY AIRCRAFT 


(For use as a guide only) 


Phases of Development and Production.’ 

1, Preliminary design and studies and Phase I contracts through mockup. 

2, Phase II contracts for mockup until factory roll-out of first production 
aircraft. 

8. Factory roll-out of first production aircraft until combat or training units 
receive first production aircraft. 

4, After operational or training units are receiving production aircraft. 


7 <I 
Category I Category II 
| Aircraft of new design | Improvements of exist- 
Items of information | ing aircraft 


(a) | () (3) | (4) 


| | 
(a) Model designation and manufacturer and power- 
plant model and manufacturer --«---| NR} B® 
(}) General engineering principles and aerodynamic | | 
design information NR | NR 
() Physical characteristics which include external | 
photographs, drawings, dimensions, models, 
and launchers Y pes NR | } 
(@) Performance in generalities- .|NR|N 
(¢) Exact performance and characteristics data_.....| } iN 
(f) Internal photographs and drawings NR | } 
(9) Armament details which cannot be ascertained | 
| 


| 


Z 
a 
Z 
my 
Z 
ay 


ZZZ 
Ww ran 
ry 


NR 
} 2NR 
R 


ZZ 
7 2h 


Z 2am 
7 Baan 


4 


4 @ 


from external inspection. - 


Z 





| 


' Release in this phase will normally not be considered unless special circumstances exist—such as when 
development, production, or testing has already required official public exposure of the particular information 
sought to be released to the extent of warranting declassification of that information. Processed releases in 
such cases must be cleared with Headquarters, USAF, and Department of Defense. 


‘Certain internal photographs, drawings, and dimensions that do not reveal significant details may be 
considered for release. 


1“Production aircraft” refers to the first of an unbroken series produced for inventory 
in accordance with an established production schedule, 
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RELEASE SCHEDULE FOR MILITARY ENGINES 
(For use as a guide only) 


Phases of development and production : 

1. During design, drafting of specifications and data. 

2. Date of completion of first engine for initial full-scale testing. 

3. Date of acceptance of 50-hour qualification test or equivalent. 
4. Date of acceptance of 150-hour qualification test or equivalent. 


-_ 


Cate: 
Category I Modified voren of 
Engines of new design existing series with 
Items of information military value 


(a) Model designation, type, and manufacturer. __- 

(5) Dimensions and power or thrust class. - 

(c) Specific performance and characteristic data 

(d) internal photographs and drawings 

(e) External photographs and drawings 

(f) Engineering design information ........_-. adh vind N 


ZZZZZZ 
WHA 


1 Certain internal photographs, drawings, and dimensions that do not reveal significant details may be 
considered for release. 

* Release in this phase will normally not be considered unless special circumstances exist—such ag when 
development, production, or testing has already required official public exposure of the particular informs 
tion sought to be released to the extent of warranting declassification of that information. Processed 
in such cases must be cleared with Headquarters, USAF and Department of Defense. 
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RELEASE SCHEDULE FOR GUIDED MISSILES 


(For use as a guide only) 


of development and production :* 
1, Preliminary design and studies and phase I contracts through mockup. 
2 Phase II contracts from mockup through research and development models 
and R. and D. operation, includes prototype and technical evaluation. 
3, From the start of production through service acceptance of the first pro- 
duction model and through equipping and using units, including logistics activi- 
ties in support thereof. 


ee 


Category I Category II 


Missiles of new design | Model improvements of 
Items of information existing missiles 


(2) (3) () (3) 
i Ea —aan 
(a) Model designation and manufacturer-_____.____. 
() Production schedules and capabilities, number of 

missiles per contract, unit cost per missile, de- 
livery rate... -- Jaren nn awn sas . 
(0 General engineering principles and aerodynamics 
design information , = cilitiadnataceaana 
Performance in generalities ithinndictentitlta catia nelial 
() Exact performance _ _-- nwcinsitios at ae 
(f) External physical characteristics of missiles and 
launchers which include photos, drawings, di- 
mensions and miniature models casein tte 
(g) Internal photos. drawings and dimensions----__-- 
(i) Powerplant * manufacturing and type 
() Powerplant model — I 
)) Armament details, including fuzing--___-_- aceel Seem 
$ Specific details of control, guidance, launching 
and propulsion NR 
)} Design studies __.__- : Tella ies eplicteilins-s aed a 
(m) General propulsion and launching system in- 
GD cirencapuadsdndsnbeeibheensihainsaeeh ie 


R 


Z 
a 


ZZZz 2 
Dae A 





ZZAZZZ 


IR 
2NR 
R 
NR 


ZZZAZZ 
DOA 
ZZZZZ 
Rana 





NR 


ZZ 
BD BD DARED 


ee 


ow 
ZZ 
a 


ZZ 





R 
NR 


Z 


R 


Z 
7 








1 Release in this phase will normally not be considered unless special circumstances exist—such as when 
development, production, or testing has already required official public exposure of the particular informa- 
tion sought to be released to the extent of warranting declassification of that information. Processed re- 
kases in such cases must be cleared with Headquarters, USAF and Department of Defense. 

1 Certain internal photographs, drawings and dimensions that do not reveal significant details may be 
ensidered for release. 

' The term “powerplant” includes any method of motivation, such as air breathing, solid or liquid propel- 
lent, engine, motor, etc. 


1“Production guided missile” refers to the first guided missile of an unbroken series 
produced for inventory in accordance with an established production schedule. 
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ENcLosURE No. 4 


CHart No. 1. PRocESSING OF MATERIALS, SPEECHES, ETC., ORIGINATING Fioy 
WITHIN THE AIR FORCE 


This chart exemplifies the process which materials, speeches, etc., are 
nated within the Air Force and OSD prior to release. At times, simult 
releases are made from the Air Force press desk and the major command ep, 
cerned, If a release originates at this directorate, then the steps showing thy | 
routing from and to the major command are eliminated. 
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ENCLOSURE No. 5 


CuHart No. 2. Processing OF MATERIALS SUBMITTED From Sources Oursmpg TR 
AIR FORCE 


Materials, such as releases from industrial sources, are submitted direet 
the Department of Defense, Security Review, which acts as the clearance hy 
for this type of release. 

In many cases, releases are returned to industry from Security Review without 
going through the clearance procedure as outlined in this chart. However, if 
formal coordination is deemed necessary by Security Review, the release oes 
through the various Air Force staff offices as indicated. Unless the release ggp, 
tains information of interest to the Secretary of the Air Force and the Chief of 
Staff, it is cleared at the Directorate of Information level and returned to Seeuyj 
Review which gives final approval for the release to the industry concerned 
In rare instances a writer or publisher will submit material to the USAF fm» 
review. This review is accomplished only at their request and is for security only, 
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Cuart No. 2 (a). PRocessInc oF MEDIUMS QUERIES 


Approximately 80 percent of all mediums queries received are answered 
from the Air Force press desk in the Department of Defense. However, jg a 
query involves several Air staff agencies and requires formal approval, the, 
the release is processed in accordance with the attached chart. All such queries 
are handled as expeditiously as possible. 
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ExHrsir II-A 
{Army Liaison Bulletin 350, p. 4] 
BEATING THE BUSH 


For the next several months, this page of the ALB will be devoted to “dea 
the bush” for names of hidden information officers. Although the new info 
tion specialists program is well under way, and the Adjutant General’s IBY 
machines can furnish us with names of officers who have a primary, seco 
and tertiary MOS of 5,400 and 5,004, we know there are many information men 
who are being overlooked. We know there are officers who have the e 
but not the MOS, and, sadly, vice versa. We will be dependent upon the reg 
to fill in the gaps to help us establish a roster of both officers and enlisteq Men 
who, with or without benefit of MOS, should be members of the Army informs. 
tion team. Most of the space from this point on will be occupied by names we 
know should be in the business but for some reason are either fugitives or 
sheep from the information game. We’ll start off this month with Who's here 
at OCINF®O and fill in as we go on the fugitives and lost sheep. 

On duty at the Office of the Chief of Information (CINFO) Guy §. Meloy. 
major general (a guy without benefit of MOS but doing a whale of a job), 
Chester V. Clifton, colonel (also immune to IBM searching processes but with 

much practical experience in the information game) (Deputy Chief of fp. 

formation). 
Glenn E, Fant, lieutenant colonel, executive 


Daniel Parker, colonel, Chief Public Information Division 














































































































Thomas W. Green, major Constantine D. Biondi, captain 
Melvin H. Hooper, major Beatrica A. Parker, major 

James H. O’Brien, captain Charles C. Wigner, captain 

James G. Chestnut, lieutenant colonel Charles J. Owen, lieutenant colonel 
Victor L. Walker, major Thomas B. Clagett, major 

James 8S. Bowns, captain William T. Ellington, major 
George Kennedy, captain Stuart A. Queen, master sergeant 
William A. Drake, lieutenant colonel Robert T. Blauvelt, major 

Zetta W. Jones, captain Thomas B. Hickey, first lieutenant 





H. G. Leonard Jr., colonel, Chief, Plans, Policy and Programs Division 








Albert Daykin, lieutenant colonel William Schabacker, major 
Ben W. Legare, lieutenant colonel Roy T. Jackson, major 
Roger Whiting, lieutenant colonel Henry Minton Francis, major 








Anthony M. Kamp, Jr., lieutenant colonel George F. Townsend, captain 
A. J. (Moose) Nealon, major 





Harold C. Lyon, colonel, Chief, Troop Information Division 








Robert W. McCartney, lieutenant John G. Thompson, captain 

colonel Gilbert E. Millington, major 
William F. Jackson, lieutenant colonel Joseph D. McWherter, Jr., major 
Anthony P. Glasser, captain Samuel S. 8. Kale, lieutenant colonel 
Lewis D. Overstreet, captain Francis G. Coachman, major 
Julian J. Zebrowski, captain Eugene M. Dutchak, captain 





John J. Briscoe, captain 





Charles Cantrell, colonel, Chief, Civil Liaison Division 
Harold D. Steward, lieutenant colonel Clifford M. White, Jr., captain 
John H. Blair III, lieutenant colonel William V. Schmitt, major 







Edward M. Strode, lieutenant colonel K. A. Von Voightlander, lieutenant 
James E. Wirrick, captain colonel 

Horace Beaman, major Sheldon R. Bisnitz, major 

Thomas M. Pico, major John B. Finigan, major 

James R. Lewis, major James Miles, major 
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Exursit II-B 


AR 616-140 


Aguy pee azons | DEPARTMENT OF THE ARMY 
No, 616-140 


WASHINGTON 25, D. C., 5 October 1956 
PERSONNEL UTILIZATION 


INFORMATION SPECIALIZATION 
Paragraph 


se and scope 
i uisites.--~- 
plications- 


Release 
1, Purpose and scope. a. These regulations prescribe and implement a pro- 
of specialization within the framework of career management to produce 
walified and experienced commissioned officers for the more technical and 
fessional phases of public and troop information and for assignment to key 
itions in this field. Information specialization envisaged under the program 
established by these regulations will include controlled duty assignments in the 
following subareas : 

(1) Joint Staff. 

(2) Department of the Army Staff. 

(3) Corps, field armies, major commands, and higher headquarters. 

(4) Staff and faculty of service schools. 

(5) Sueh other agencies or activities as may be constituted requiring officers 
possessing specialized knowledge, training, or experience in public 
or troop information. 

b. In addition to assignments in a above, training will be afforded in the 
following schools: 

(1) Civilian colleges and universities under the Department of the Army 
civilian schooling program for advanced training in appropriate post 
graduate academic fields. 

(2) The Army Information School. 

2. Prerequisites. a. All officers in the active military service except those of 
the Army Medical Service, Chaplain’s Corps and Judge Advocate General's Corps 
are eligible for specialization in the information field, provided they meet the 
requirements outlined below. 

The applicant must— 

{1) Bein grade of captain or higher. 

(2) Volunteer in writing. 

(3) Have, by manner of performance, by civilian or military schooling, 
by previous experience, or by a combination of the foregoing, demon- 
strated special aptness and adaptability for duty in public and troop 
information. 

b. The foregoing are prerequisites for acceptance for specialization in the 
information field and are not selection criteria for duty with such an activity. 

3. Applications. a. Eligibile officers in the Active Establishment desiring 
specialization in this field will apply in writing through military channels to The 
Adjutant General, Department of the Army, Washington 25, D. C., ATTN: AGG-— 
(basic branch). 

b. Each application will contain the following: 

(1) Statement of desire for specialization in information. 

(2) Brief statement of military or civilian experience or schooling in or 
closely related to such duties. 

¢. Documentary evidence considered pertinent to the application may be for- 
warded as inclosures at the discretion of the officer concerned. 

d. Commanders forwarding applications will include appropriate comments 
on the qualifications and adaptability of the applicant, if known. 

4. Selection. a. Selection of officers for information specialization will be 
made by The Adjutant General in coordination with the Chief of Information. 
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b. The Adjutant General will notify applicants of selection or DOnselectign 
as soon as final action is completed at Department of the Army level. 

5. Specialization. a. Records of officers selected for information gs 
tion will be flagged to provide for repetitive assignments to their specialty field 
Normally, assignment will be for a 3-year period, upon completion of which’ 
cers will revert to branch qualifying assignments. Upon completion of 
branch qualifying assignments (see paragraph 25, TM 20-605) officers Will by 
considered for repetitive assignments in the information field. No assy 
given that selected officers will be rotated to their specialty field after 
tion of branch material assignments ; the overall requirements of the Army yi 
continue to be the paramount determining factor. 

b. Officers accepted for this program will be considered for military and o 
schooling on the same basis as all other officers in the active military 

ec. Officers accepted for specialization under this program are following a 
information career pattern. Repetitive assignments will not act as a bar ty 
promotion nor will it prejudice opportunities for maintenance of branch qua}. 
fication and selection for top level service schools. 

6. Release from specialization. a. Officers may be released from the specialig 
program for the following reasons: 

(1) Upon written request of officer concerned. Such request will be fo. 
warded to The Adjutant General ATTN : AGG-ES. 

(2) Failure to demonstrate essential ability and interest. 

(3) Failure to meet the requirements set forth in paragraph 2. 

(4) Other reasons which may jeopardize nature of duty being performed, 

b. Action to release officers from the specialization program will not be take, 
in lieu of disciplinary action. 

c. Commanders who deem it in the best interests of the service to release ap 
officer from information specialization may forward such recommendations 
through command channels to The Adutant General, Department of the Army, 
Washington 25, D. C., ATTN: AGG-ES. Recommendations for release should 
set forth specific reasons as to why the officer is considered unsuited for ep 
tinuance in the specialized field concerned. 

d. Release of an officer upon his own application will not of itself preclude 
his reassignment to the information field at a future date. Release for caus, 
as contemplated under c above, will act to preclude reassignment at some future 
date except when the disqualifying reason ceases to exist. 

e. Final action to release officers from the specialization program will be 
taken by The Adjutant General. 

[AG 210.31 (27 Sep 56) DCSPER] 


By Order of Wilber M. Brucker, Secretary of the Army: 


MAXWELL D. TAYLOR, 
General, United States Army, 
Chief of Staff. 
Official : 
JOHN A, KLEIN, 
Major General, United States Army, 
The Adjutant General. 


Distribution : 
Active Army: A. 

To be distributed on a need-to-know basis to all units and headquarters 
down to and including companies and batteries and to units and headquar 
ters of comparable size. 

NG: State AG (3). 
USAR: None. 


Exutpsir II-C 
{Army Liaison Bulletin, Washington, D. C., January 1957] 


Your CAREER IN INFORMATION 


How many of you remember when the job of PIO or TIO was reserved for 
the newest second lieutenant on the post and was relegated to the G—2 section 
for supervision? Those of us who recall that dark period when information 
work was just another job among a dozen other “additional duties” can point 
with pride to the progress made in the information field to date. Our Chief of 


Gen. JOE 
Unit 


Deak | 
ernment 
dassifice 
military 
Secreta! 

AS 2 | 
taries 2 
that in 
ference’ 

I am 
the Pex 
democr 
probler 

I wa 
plies tc 
will be 
of info 


Hon. J 
H 


DEA 
that t 
ter of 
the th 
of Sta 
of Na 
the S 

Du 
that | 
tary 
Secre 
head 

At 
ther 
him | 
tary 

to h 

the | 

1% 

or 0 

bers 

on t 

fere 





SS FSsse eS EF ses iPeF § 


” 


INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 2523 


tion is now part of the Secretary of the Army’s Office and a complete 
program for specialization in the field has been established by the Department 
of the Army. Commanders, today, are more keenly aware of the importance 
significance of their information programs. The information officer has 

a keyman whose advice is sought and depended upon in the communi- 
cation of ideas to both the public and the troops. If there ever was a propitious 
for officers to apply for specialization as an information officer, it is now. 
All jnformation officers are enjoined to apply and to encourage other officers, 
who express interest in the program, to join the family. As a reminder, the 
tion is AR 616-140 and applications should be addressed to The Adjutant 
General, Department of the Army, Washington 25, D. C., attention: AGC 


(insert basic branch). 


"xuipir III-A 


HovusE GOVERNMENT INFORMATION SUBCOMMITTEE, 
June 28, 1957. 
Gen. Joun E. HU, 
United States Army ( Retired), 
Room 204, Cafritz Building, 1625 I Street NW., Washington, D.C. 

Deak GENERAL HUvLL: It has been brought to the attention of the House Gov- 
ernment Information Subcommittee that the Coolidge Committee, in its study of 
dassification and information practices in the Defense Department and the 
military services, asked Secretary of Defense Charles E. Wilson, the service 
Secretaries, and the Chiefs of Staff about the holding of press conferences. 

As a member of the Coolidge Committee did you find that the service Secre- 
taries and the Chiefs of Staff were reluctant to hold press conferences, and 
that in some cases they believed they were not supposed to hold press con- 
ferences? What did you find was the reason for their attitude? 

I am sure we all agree that the decisions and policies being developed at 
the Pentagon are vital to every one of us, and that the American people in our 
democratic form of government are entitled to know as much about these 


problems as military security will permit. 


I want to thank you for your cooperation with the subcommittee. Your re- 
plies to these questions, and any additional comments you feel would be helpful, 
will be most appreciated by the subcommittee in its study of the availability 
of information from the Nation’s Military Establishment. 

Sincerely, 
JoHN E. Moss, Chairman. 


MANUFACTURING CHEMISTS’ ASSOCIATION, INC., 
Washington, D. C., July 1, 1957. 
Hon. Joun E. Moss, 
House of Representatives, Washington, D. C. 

Dear Mr. Moss: In answer to your letter of June 28, 1957, I would like to state 
that the Coolidge committee of which I was a member did inquire into the mat- 
ter Of the holding of press conferences by the Secretaries and Chiefs of Staff of 
the three military services. The committee interviewed the Secretary and Chief 
of Staff of each of the three services. The Commandant of Marines and the Chief 
of Naval Operations were both present at the interview the committee had with 
the Secretary of the Navy. 

During one of these interviews the statement was made by one of the heads of 
that service to the effect that a press conference could not be held by the Secre- 
tary or Chief of Staff of a service without prior approval in each case by the 
Secretary of Defense on the subject matter to be covered. On querying the 
heads of the other two services we found that they knew of no such instructions. 

At a meeting with the Secretary of Defense, which the committee held shortly 
thereafter, Mr. Wilson denied that any such instruction had ever been issued by 
him and went on to state that the Secretary or Chief of Staff of any of the mili- 
tary services could hold press conferences as often as he felt there was reason 
tohold one. The reason for this misunderstanding could not be determined by 
the committee. 

Thave had no opportunity to discuss the questions you raise with Mr. Coolidge 
or other members of the committee. Therefore, I cannot speak for other mem- 
bers of the committee. It is my personal opinion that the apparent reluctance 
on the part of the heads of the three military services to hold frequent press con- 
ferences may stem from the belief that Mr. Wilson prefers to have disagreements 
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among the three military services settled within the Pentagon and not 
publicly. As you well know, a good reporter knowing that a Controversial gy), 
ject is under consideration in the Pentagon can pose questions which are difficu, 
to respond to under such a policy. 

National defense effects all of us and the decisions made concerning jt are of 
the greatest importance to every American. Many of these decisions must he 
made on items that are of a very controversial nature. Within the bo 
military security they should be freely discussed before final decision js 

I trust the foregoing observations will be helpful to you in your important 
studies. 

Sincerely, 


J. E. Hoy, 


Exuisit IV-A 
{From Army Times, January 5, 1957] 
THREE DIvIsIons TO RE-ForM 
“PENTOMIC” UNITS TO TAKE NEW SHAPE IN 3 MONTHS 
By Monte Bourjaily, Jr. 


WASHINGTON.—The Army will begin reorganizing 3 of its 18 Regular diy. 
sions into the new “pentomic” form within the next 3 months and will reg. 
ganize the balance within the next 18 months, under present plans, 

A White House gag has prevented the Army from giving the names of the 
divisions to be reorganized, the schedule to be followed, or the strength anj 
composition of its new divisions. 

The Army has been limited to the bare announcement that it is pro 
a reorganization which will mean cuts in the strength of the standard infantry 
division of about 3,700 men, in its airborne divisions of 5,600 men, and “neg. 
gible” cuts in the size of the armored divisions. 

In spite of this gag, which represents still another action by the White House 
and other agencies to prevent the Army from telling its story to the public 
Army Times can give the following details: 

The divisions first to be reorganized. 

The composition, down to company size, of all three types of divisions. 

An approximation of the timetable to be followed in the program. 

The reorganization means the end of the battalion as a major combat unit 
in the infantry and airborne divisions. Though there will still be battalion 
organizations in both, they are support rather than line outfits. 

It also will see an increase in the artillery firepower of all types of divisions, 
not only in adding an atomic capability to them, but also increasing the size of 
their weapons. 

Activities designed to keep men and machines going are grouped in all divi 
sions under a single command—support command in the airborne and infantry 
divisions and division trains in the armored division. 

First divisions to be reorganized under the new program are likely to be: 

The First Infantry Division at Fort Riley, Kans. The place of the “Big 
Red One” in Army history and tradition, plus the fact that it will be retum- 
ing to Europe in late spring of 1958, make it the ideal division to start with 
The First has been chosen over the Third Infantry Division at Fort Benning, 
which has had the experimental role, because of the timing in its upcoming 
gyroscope move. 


[An Editorial] 
Pryine Up THE Lip 


Everything in this story by Mr. Bourjaily was unclassified by the Army and 
by the Defense Department, until orders from the White House put the lid 
back on. 

This became the sixth or seventh incident in which not security but an ap 
parent desire to prevent the Army’s story from being told has stopped official 
release of news. 

Others include an Armed Forces Day ban on displaying Red Stone at Andrews 
Air Force Base near Washington where the Air Force was showing Snark 
while Red Stone was being displayed in Detroit. 


An 


Mr. Pat 
Got 
C 


DEAR 
replyin 
Gen. M 

In M 
article 
before 
Generé 
Octobe 
month 
article 

of oth 
Any 


Subj 
On 
Ari) 
to di 
artic 
M 
Guy 
the 
Arn 
chal 
whe 
T 
sho 
act 
“n/ 
“ob 
ma 
tel 












BBsse2 


Ee 


INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 2525 


the Hungarian revolt and the Suez crisis in the Near East this fall, 

Navy was permitted to send destroyers to “show the flag” around Africa 

the Air Force to increase the number of missions being flown by SAC, 

pile the Army was denied permission to take one reinforced company combat 

* from the 101st Airborne to Europe for a 4-day exercise and a ceremonial 
yisit to Bastogne and Arnheim. , i ; 

In the papers this week has been a three-part interview by Chief of Naval 

rations Adm. Arleigh Burke, cleared by Defense, on the way the Navy is 
Ope and will fight atomic wars, while the Army Chief of Staff, Gen. 
Maxwell Taylor, has been refused clearance for an article telling tbe Army’s 
roles and missions today. 

This clearance has been refused General Taylor in spite of the fact that not 
one line in this article has not been previously used in speeches or articles. 
Glearance has been refused because all these statements have been gathered 

ther in a statement of what the Army is and why. : 
permission to hold press conferences in Washington has been denied both 
General Taylor and Army Secretary Wilber Brucker on several occasions. 

















Exuisit IV-B 







ForEIGN AFFAIRS 





An American Quarterly Review—Hamilton Fish Armstrong, Editor 


New York 21, N. Y., March 25, 1957. 





Mr. Paut SOUTHWICK, 
Government Information Subcommittee of the 
Committee on Government Operations, 
House Office Building, Washington, D. C. 

Deak Mr. SoutH wick: In the absence of Mr. Armstrong, who is abroad, I am 
replying to your inquiry of March 22 concerning the article which we asked 
Gen. Maxwell D. Taylor to write for Foreign Affairs. 

In May 1956 Mr. Armstrong wrote General Taylor asking him to prepare an 
article for Foreign Affairs based on a talk General Taylor had given on May 14 
before the Council on Foreign Relations, which publishes Foreign Affairs. The 
General promptly accepted and the article was scheduled for publication in our 
October issue. The manuscript was completed early in August and in the same 
month General Taylor advised us that he was unable to obtain clearance. The 
article was never published. We did not request articles from representatives 
of other services. 

Any further information should be sought from General Taylor's office. 

Yours very truly, 



















PHILIP W. Quiaa. 









Exuisit IV-—C 





STAFF MEMORANDUM 
Date: June 25, 1957 
Subject: Defense Department censorship of Army speeches and articles. 

On June 11, 1957, Chairman Moss requested in a letter to Secretary of the 
Army Wilber M. Brucker that arrangements be made for the subcommittee staff 
to discuss with Army officials on the working level how certain speeches and 
articles are prepared, cleared, and released. 

Members of the subcommittee staff conferred on two occasions with Maj. Gen. 
Guy 8. Meloy, Jr., Army Chief of Information; William J. Donohoe, Chief of 
the Army Security Review Office, and Brig. Gen. C. C. Fenn, Special Adviser, 
Army Legislative Liaison. They refused to answer questions as to what specific 
changes the Defense Department had made in Army speeches and articles and 
Whether the changes were for security or policy purposes. 

The index card file in the Office of Security Review, Department of Defense, 
shows where each speech or article was sent for review and what the final 
action was. Each speech or article usually is stamped in 1 of 3 ways: 
“n/obj” for no objection; “n/obj/amd” for no objection with amendment; and 
“objection.” The cards show, however, that in some cases, the speech or article 
may be stamped “n/obj” and at the same time a memo may be attached or a 
telephone call made “suggesting” changes. 
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capitalized) : 













INFORMATION SHOWN ON OSR INDEX CARD 


1. Speech prepared by Maj. Gen. Wil- 
liam M. Creasy, chief chemical officer, 
for delivery before Women’s Patriotic 
Conference on National Defense, Wash- 
ington, D. C., February 1, 1957. 

At OSR, it was sent to Bio-Chem War- 
fare, Hargus, Edgerton, and Allen on 
January 17, and to State, AEC, and As- 
sistant Defense Secretary (Atomic En- 
ergy) Loper on January 23. It was re- 
turned to OSR from AEC on January 25 


and from State and Loper on January 
29. 











OSR ecard is marked with notations: 
“Objection by OCB”—“Col. Forsythe on 
Jan. 31’’—“Grounds Top National Pol- 
icy.” 

» 










Speech prepared by Gen. Maxwell 
D. Taylor, Army Chief of Staff, for de- 
livery at the Union League Club, New 
York City, December 10, 1956, entitled 
“Army at Home and Abroad.” 

OSR index card states the speech was 
approved with “SUGGESTIONS BY 
STATE.” 









3. Speech prepared by General Tay- 
lor for Association of United States 
Army, Washington, D. C., October 25, 
1956, entitled “The American Soldier.” 

There are two OSR index cards. One 
States that DELETIONS WERE MADE 
AS RECOMMENDED BY STATER. The 


other says “Revised copy submitted 
9/27.” 











4. Speech prepared by General Tay- 
lor for founder’s day exercises, Lafa- 
yette College, Easton, Pa., October 27, 
1956, entitled “In the Service of 
Security.” 

OSR index card shows it was sent to 
State and “revised page 5.” Marked 
n/obj/amd. 




















5. Speech prepared by General Tay- 
lor for annual convention of Military 
Order of World Wars, Annapolis, Md., 
October 19, 1956. 

OSR index card shows it was sent to 
State and to Ross, and returned to 


Army with “memo signed by Mr. Allen 
suggesting changes.” 







6. Excerpts from remarks made by 
General Taylor at Joint Secretaries 
Conference, Quantico Va., June 23, 1956, 
for publication and background for a 
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The following factual information was obtained by the subcommittee 
from the index cards in the Office of Security Review, Department of 
General Meloy and Mr. Donohoe (apparent discre 


Pancies ar 


INFORMATION FROM ARMY 


Cleared by Army Security and sent tg 
DOD January 16. Returned to 


from OSR with disapproval, January 
31, 


Creasy abandoned the speech 


gave instead a speech previously give, 
in Dallas, Tex., September 7, 1956, 


Army Security cleared with minor 
corrections on November 19 and sent to 


DOD same day. Army says DOD 
cleared November 28 WITHOUT 
CHANGE. 


First version cleared Army Security 
and sent to DOD September 18; second 
version, September 27; and third ver- 
sion, October 22. October 22 version 
cleared WITHOUT CHANGBH by DOD 
October 24. 


Cleared Army Security and sent to 
DOD October 15 after one deletion for 
security. Returned from DOD a 
amended on October 17. 


First version cleared by Army Se 
curity and sent to DOD September 28. 
Returned to Army with changes October 
10. Second version sent to DOD Oe 
tober 15, and cleared by DOD October 
16 without amendment. 
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[INFORMATION SHOWN ON OSR INDEX 
carp—continued 


tentative article in Army Information 


aSR index card shows the material 
sent to Air Force and Ross and 
nt withheld until entire article 

is pre red—9/11.” 

7, Draft of article by General Taylor 
for publication or use as speech entitled 
“gecurity Through Deterrence.” 

OSR index card shows it was sent to 
State August 9 and returned to OSR 
from State August 13. Sent to Ross 
August 13. The card shows the article 
was stamped “Objection” August 15. 
The cards also states “Mr. McCam- 
mond” and “covers conference dated 

t 15.” 
» gael prepared by Secretary 
Brucker for delivery at the [Illinois 
Manufacturers’ Association, Chicago, 
December 13, 1956. 

OSR index card shows it was sent to 
State, Navy “(Admiral Shors)” and 
Allen December 5. Returned to OSR 
from State December 10 with ‘“‘verbal 
comments.” The card states: “Mr. 
Mien shown comments of State.” 
Speech stamped n/obj/amd and re 
turned to Army Information December 
10. The card states: “written con- 
frmation from State 12/12.” 

9. Remarks prepared by Secretary 
Brucker for use upon arrival of Hun- 
garian refugees at Camp Kilmer, N. J., 
November 20, 1956. 

OSR index card shows it was sent to 
State—“Wilkinson and Parker by 
phone’—and to Ross. Card states it 
was approved “WITH AMENDMENT 
SUGGESTED BY STATE”, and re- 
turned to Army Information November 
19. 

10. Address prepared by Secretary 
Brucker for Vesper Services, Chapel of 
Four Chaplains, Philadelphia, Novem- 
ber 18, 1956. 

OSR index card shows it was sent to 
State and Allen November 14 and was 
returned to Army Information Novem- 
ber 16, approved “WITH RECOM- 
MENDED CHANGES FROM STATE.” 

ll. Address prepared by Secretary 
Brucker for Association of United States 
o- Washington, D. C., October 26, 

There are two OSR index cards. 

One shows that the speech was sub- 
mitted by Army on October 22 and that 
“revised speech submitted 10/24.” 

Second card shows “revised” speech 
sent to State and R & D October 24 and 
returned to OSR same day. It was 
stamped n/obj/amd and returned to 
Amy Information October 25. 


INFORMATION FROM ARMY—continued 


Army Security cleared two-page sum- 
mary of remarks for release to the press 
June 20. DOD gave clearance the same 
day without change. 


Army Security cleared and sent to 
DOD August 8. Returned to Army 
with recommended changes. Taylor 
did NOT use the article and it was 
never published. 


Army Security cleared and sent to 
DOD December 5. Returned to Army 
December 10 approved as amended. 


Army Security cleared November 14 
and sent to DOD. Returned to Army 
November 19 WITHOUT AMEND- 
MENT. 


Army Security cleared November 14 
and submitted to DOD. Returned to 
Army from DOD November 16 WITH- 
OUT AMENDMENT. 


Army Security cleared October 22 and 
sent to DOD Returned from DOD 
cleared as amended. 








INFORMATION SHOWN ON OSR INDEX 
caRD—continued 


12. Material prepared by Secretary 
Brucker for use in future remarks en- 
titled “Secrecy of Soviet Nuclear Tests.” 

OSR index card shows it was sent to 
“Col E-AEC” September 11 and re- 
turned to OSR September 17. It was 
hand-carried to “spel Asst to Pres. Dis- 
arm. Stassen” on September 17 and re- 
turned to OSR same day. It was carried 
by hand to State September 17 and re- 
turned October 2. It was returned to 
Army stamped “Objection” on October 
2, with a memo. 

13. Speech prepared by Secretary 
Brucker for delivery at the 32d Division 
Veterans Association Memorial Service, 
Detroit, Mich., September 2, 1956. 

OSR index card.states: ‘‘amendments 
in line with speech 7 September, AM- 
VETS n/obj/amd” August 29. 

14. Speech prepared by Secretary 
Brucker for the AMVETS National Con- 
vention, Milwaukee, September 1, 1956. 

OSR index card shows it was sent to 
State and Joint Chiefs of Staff, August 
28. Card states: “n/obj/amd” on Aug- 
ust 30. 

15. Remarks prepared by Secretary 
Brucker for delivery at Rainbow Divi- 
sion Convention, Dallas, Texas, July 14, 
1956. 

OSR index card shows it was sent to 
State July 5 and returned from State 
July 10 “by phone.” The card states 
“Rewritten version submitted 7/10” and 
the card is marked “n/obj W/COM- 
MENT” 

16. Speech prepared by Secretary 
Brucker for delivery at the dedication 
of the Normandy American Cemetery, 
France, July 19, 1956. 

OSR index card shows it was sent to 
State July 12 and returned from State 
July 18. Card is marked “N/OBJ/ 
AMD”, July 13. 

17. Speech prepared by Secretary 
Brucker for delivery at the Reserve Of- 
ficers Association of United States, New 
Orleans, June 20, 1956. 

OSR card states: “Mr. Ross (com- 
ments given directly to Donohue).” 
The card shows it also was sent to State 
on June 19 and returned from State the 
same day. The card states: “n/obj/ 
amd”, June 19. 

A notation on the back of the card 
States: “as amended (state changes) 

and as suggested by Mr. Ross (direct to 
Mr. Donohue). Copy with Mr. Ross 
suggestions returned to Sec. Rev. 20 
June. Copy in Brucker file.’ 

18. Speech prepared by Secretary 
Brucker for delivery at Bethany Col- 
lege, Bethany, W. Va., June 3, 1956. 
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INFORMATION FROM ARMY—continng 


Army Security cleared and sent fy 
DOD September 11. Brucker On October 
3 decided not to use. 


Army Security cleared and sent tp 
DOD August 29. Speech returned Ang. 
ust 30, cleared as amended. 


Army Security cleared and sent tp 
DOD August 27. Returned from DOD 
cleared as amended. 


Army Security cleared first version 
and sent to DOD July 3. Second version 
cleared by Army Security and sent to 
DOD July 10. Returned from DOD July 
10 WITHOUT AMENDMENT. 


Army Security cleared and sent to DOD 
on July 12. Returned to Army WITH- 
OUT AMENDMENT. 


Army Security cleared and sent to DOD 
June 18. Returned from DOD with 
amendment, June 19. 
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INFORMATION SHOWN ON OSR INDEX 
carp—continued 


index card states : “Rewrite sub- 
mitted 6/1” and “card w/Mr. Hargus.” 
The card shows the speech was sent to 
State May 24 and returned from State 
May 31. The card states: “stamped by 
Col. Ginn: and “n/obj second draft.” 

19. Speech prepared by Secretary 
Brucker for delivery at St. Paul, Minn., 
Chamber of Commerce, April 9, 1956. 

OSR index card shows it was handled 
by Hargus and Allen and sent to State. 

eard states: “n/obj/amd” and “re- 
write submitted 4/9 and cleared as 
amended, card w/Mr. Hargus.” 

9). Speech prepared by Secretary 
Brucker for delivery at New Mexico 
National Guard Association, Albuquer- 
que, April 7, 1956. 

OSR index card shows it was handled 
by Hargus and states “amended page 
9" and “n/obj/amd” April 2. 

91, Remarks prepared by Secretary 
Brucker for a luncheon, Association of 
Graduates, West Point, June 3, 1957. 

OSR index card shows it was received 
MAY 28 and referred to “Col. E.-Mr. 
Allen” and Hargus. The card states: 
“n/obj” MAY 29. The card also states: 
“addition to speech submitted 31 May.” 
It went to “Mr. E.-Mr. Allen” and to 
State, “by hand, Carr,” on May 31. The 
card states: “CLEARED WITH REC- 
OMMENDATIONS OF STATS and re- 
turned SAOPI,” May 31. 

22. Speech prepared by Secretary 
Brucker for Armed Forces Day lunch- 
eon, Houston, Tex., May 16, 1957. 

OSR index card shows it was sent to 
“Col. E.-Mr. Allen” on May 13. The 
card states: “n/obj/amd,” May 14. 


INFORMATION FROM ARMY—continued 


Army Security cleared and sent to DOD 
June 1 and received DOD clearance 
without change'same day. 


Army Security cleared and sent to 
DOD April 5. Returned from DOD 
April 6 as amended. 


Army Security cleared and sent to 
DOD April 2. Returned from DOD 
April 2, cleared as amended. 


Army Security cleared and sent to 
DOD MAY 31. Returned from DOD 
WITHOUT AMENDMENT. 


Army Security cleared and sent to 
DOD May 13. Returned from DOD 
cleared as amended. 


Exurpir V—A 


STAFF MEMORANDUM 


Date: June 28, 1957. 


Subject : Navy’s objection to Collier’s story on frogmen. 
In its issue of May 27, 1955, Collier’s ran a story titled “Navy Frogmen— 


Top Skin Divers of Them All.” 


It was written by Bill Stapleton, a magazine 


writer who had participated, with Navy approval, in frogmen training exercises 
near Puerto Rico. In checking the story for security, Navy officials objected to 
any mention of the use of frogmen in the Tachen Islands evacuation. This 
subject is mentioned only on page 89 of the Collier’s article in a paragraph 
stating : 

“Buccaneers of old would also twirl their mustaches in amazement at some 
of the latest diving equipment being tested in these calm, blue-green waters. 
Equipment is of tremendous importance to the UDT’s who must be ready for any 
emergency, whether it be a drowning or clearing harbor approaches in the 
Chinese Tachen Islands.” 

On February 8, 1955, the fact was reported that United States Navy frogmen 
Were used to remove mines or other obstacles which had been placed in Tachen 
Islands evacuation harbors. The New York Times printed tbe information in 
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a page 1 story by William J. Jorden. The story was datelined: “A rd the 
U. 8S. S. Estes, off the Tachens, February 7.” One paragraph stated: 

“Navy frogmen, looking like creatures from another world in their b 
rubberized suits and goggles, worked under water looking for mines ang Other 
obstacles, and surveying the channel for landing craft.” 

Another story by Associated Press reporter Spencer Moosa was printed op 
the front pages of many United States newspapers on February 8, 1955, It wag 
datelined : “Taipeh, Formosa (Tuesday) Feb. 8 (AP).” One paragraph stateg: 

“Two Red mines were swept up as the Navy moved into Tachens waters, 
Frogmen—underwater demolition teams—probed the waters for mines and Other 
obstacles and completed a beach survey.” 





ExuHipsit VI-A 


STAFF MEMORANDUM 


Date : June 25, 1957, 


Subject: Alleged “leak” of ballistic missile information. 

On March 11, 1957, Charles A. Coolidge, Chairman of the Committee on Cag. 
fied Information, testified before the House Government Information Subcom. 
mittee on the supposed “leak” of the list of Air Force’ contractors building bal. 
listic missiles. The following testimony is on page 2090, subcommittee hearings, 
part 8: 

Mr. Cootipce. “ * * * Then in August 1956 the Air Force came out with 4 
disclosure of the contractors building its ballistic missiles. You could see eyery 
contractor of each different type of missile. That came out in the Wall Street 
Journal, Friday, August 3. I would say that was not at all helpful to om 
national security.” 

Mr. Fasce.i. “Did the Committee determine that that particular publication 
was not a regular press release?” 

Mr. Coo.ipGe. “No; we didn’t trace down the source of that, but it came”’—— 

Mr. Fascect. “How do you know whether or not it was a leak?” 

Mr. Coo.tiper. “Well, we had’’—— 

Mr. Fasce.i. “Did one of your conferees make a statement to the Committee 
that this wasa leak? Is that the idea?” 

Mr. Coo.iner. “I haven’t the detail on that, but it certainly was regarded by 
our conferees as an unauthorized disclosure * * *,” 


On August 3, 1956, the Wall Street Journal printed the following story on 
page 3: 


“AtR Force DISCLOSES CONTRACTORS BUILDING ITs BALLISTIC MISSILES 


“NEW OrLEANS.—Top Air Force officials lifted the curtain of secrecy a bit on 
the Nation’s missile programs. 

“Among hitherto hush-hush facts disclosed in speeches to an Air Force Asso 
ciation convention were names of almost a score of private firms working on 
intercontinental and intermediate-range ballistic missiles. 

“Other points made in comments by half a dozen Air Force generals in- 
cluded : 

“Although guided missiles will not replace piloted planes in the foreseeable 
future, they will soon start taking over some of the things now assigned to 
bombers and interceptors. 

“The Matador missile is already as reliable and accurate as a piloted bomber. 

“Planes and missiles may be ‘mixed’ in a future war, with missiles hitting 
some targets and planes hitting others. 

“The contractors building the four major parts for long-range and inter- 
mediate-range ballistic missiles were named for the first time at a missile con- 
ference of the convention. 

“Construction of the overall airframes is being done by the Convair division 
of General Dynamics Corps., San Diego, Calif.; the Denver division of the 
Glenn L. Martin Co., Baltimore, and Douglas Aircraft Co., Inc., Santa Monica, 
Calif. 

“Convair is working on the Atlas intercontinental ballistic missile, Martin 
Co. is building the Titan intercontinental ballistic missile, and Douglas is work- 
ing on the Thor intermediate-range ballistic missile. 
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“phe Air Force said construction of power units for three missiles is being 
py General Tire & Rubber Co.’s Aerojet-General Corp., Sacramento, Calif. ; 
tdyne division of North American Aviation, Inc., Canoga Park, Calif., Co., 

pocaima, Calif, American Machine & Foundry; and American Machine & 
foundry is making auxiliary power units for the missiles, 

“The nose cones for the missiles, which must withstand terrific temperatures, 

are being manufactured by Avco Manufacturing Corp., Stratford, Conn., Gen- 
eral Blectric Co., Schenectady, N. Y., and Lockheed Aircraft Corp., Burbank, 


re. guidance system is being developed by A—-C Spark Plug division of Gen- 
eral Motors, Corp., Milwaukee; Arma division of American Bosch Arma Corp., 
Garden City, N. Y.; Burroughs Corp., Paoli, Pa.; heavy military electronics di- 
vision of General Electric Co., Syracuse, N. Y.; the Instrumentation Laboratory 
of Massachusetts Institute of Technology, Cambridge, Mass.; Remington Rand 
Univac division of Sperry-Rand Corp., St. Paul, and Bell Telephone Laboratories- 
Western Electric Co., Inc., Whippany, N. J., jointly owned by American Tele- 
ne & Telegraph Co. and Western Electric. 

“The overall engineering and scientific supervision of the Air Force’s ballistic 
missile program is being done by Ramo-Wooldridge Corp., Los Angeles, accord- 
ing to the speech on contractors, given by Brig. Gen. Don R. Ostrander, an Air 
Force research and development official.” 

On August 2, 1956, Brig. Gen. Don R. Ostrander, Assistant for Guided Missile 
Systems, Headquarters ARDC, spoke at the Air Force Association convention 
in New Orleans. Following are excerpts from his speech as reported in re- 
jease No. 178-56. Air Force Office of Information Services, Air Research and 
Development Command : 

“J would like now to discuss in a little more detail the organizational structure 
of the Western Development Division. It actually consists of three elements 
which operate as an integrated team. The Western Development Division as a 
field office of Headquarters, ARDC, directs the entire program. The Ballistic Mis- 
sile Office is the AMC office which does all of the contracting work for the pro- 
gram. Ramo-Wooldridge—specifically their guided missiles research division— 
has the systems engineering responsibility and provides technical direction for 
all of the contractors in the program * * *.” 

“The major nose cone contractors are the General Electric Co., located in 
Schenectary, N. Y., and Avco at Stratford, Conn. A supporting nose cone re- 
search program is under contract with Lockheed Aircraft of Burbank, 
Gaur. * * *.” 

“Ballistic missile guidance contractors include the General Electrie Co., 
at Syracuse, N. Y.; the Bell Telephone Laboratories at Whippany, N. J.; Amer- 
ican Bosch Arma of Garden City, N. Y.; and the A—C Spark Plug Co., of Mil- 
waukee, Wis. ; as well as the Burroughs Corp. at its Paoli, Pa., facilities; and the 
Remington Rand Univac division at St. Paul, Minn. * * *.”’ 

“The airframe contracts have been previously announced by Air Force Secre- 
tary Quarles. The Atlas airframe is being developed by Convair in San Diego; 
the Titan airframe is under the cognizance of Martin at Denver ; and the airframe 
contractor for the intermediate range ballistic missile Thor is the Douglas Air- 
craft Co., located in Santa Monica, Calif. * * *.” 

“Ballistic missile propulsion contractors include North American Aviation’s 
Rocketdyne facilities at Canoga Park, Calif., and the propulsion facilities of Aero- 
jet-General Corp. at Sacramento, Calif. American Machine & Foundry Co. is 
developing auxiliary power units for the program at Pocoima, Calif. * * *.” 

On June 19, Congressman Moss wrote Secretary of Defense Charles E. Wilson 
to ask, among other things, whether the speech by Brigadier General Ostrander 
had been cleared by the Office of Security Review, Department of Defense. 
On June 28, 1957, he received the following letter from the Assistant Secretary 
of Defense for Public Affairs : 


“Hon. Joun E. Moss, 
“Chairman, Government Information Subcommittee of the Committee on 
Government Operations, House of Representatives. 

“DeaR Mr. CHAIRMAN: The Secretary of Defense has asked me to reply to 
your letter of June 19, 1957, requesting information on clearance actions by 
the Office of Security Review on a speech by Brigadier General Ostrander, of 
the Air Force, given in New Orleans, La., on August 2, 1956, and as to a clear- 
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ance request by Armor magazine on an article entitled ‘Destruction anq Recop. 
struction,’ by Lt. Gen. Richard Taylor. 

“The speech to be given by General Ostrander at the Air Force A 
convention in New Orleans on August 2, 1956, was cleared by the Office of 
Security Review without amendment on July 30, 1956. 

“With respect to your reference to clearance action on an article entitleg 
‘Destruction and Reconstruction,’ by Lt. Gen. Richard Taylor, no such articl, 
was submitted for review to the Office of Security Review. 

“Your letter coupling the request as to clearance action on this article with 
that of General Ostrander’s speech and asking that the information be gy 
‘in advance of subcommittee hearing with Air Force witnesses’ indicates 
committee impression that Lieutenant General Taylor is with the Air F 
The General Taylor referred to was a distinguished Confederate genera] who 
published a book of memoirs in 1879 under the title you cited. 

“In 1956 a revised edition of General Taylor’s book, edited by Richard Harw, 
was published by Longmans, Green & Co. Armor magazine arranged to have 
the book reviewed by another very distinguished military officer, Maj. Gey, 
Ulysses S. Grant III, retired, and the editor of Armor magazine submitted this 
book review for clearance by the Office of Security Review. It was cleare 


without objection and appeared in the March-April 1956 issue of Armor magazine 
“Sincerely, 









































































“MurRRAY Snyper.” 


Exursir VI-B 


Starr MeMoraNDUM 
Date: June’ 29, 1957 





Subject: Alleged “Leak” of X-—2 information. 


Charles A. Coolidge, Chairman of the Committee on Classified Information, 
testified before the House Government Information Subcommittee on March 11, 
1957 on supposed “leaks” of classified information. The following testimony 
is on page 2090, Subcommittee hearings, part 8: 

Mr. Coo.iper. “* * * Then there was the speed of the X-2, in August 1956, 
which came out as a result of a meeting of the Air Force Association in New 
Orleans, and I know that a number of people in the Pentagon felt it shouldnt 
have been released at that time. 

“IT am not judge enough to know—— 

Mr. MircHe tu. “Is that under 10501? 

Mr. Coouiper. “I would say that it was.” 

On August 3, 1956, Gen. Nathan F. Twining, Air Force Chief of Staff, spoke 
at the Air Force Association convention in New Orleans. According to De 
partment of Defense, Office of Public Information, news release No. 769-56, 
which was made available to the press in advance of the speech, General Twining 
stated : 

“In a conversation just before we left Moscow, one of their top designers told 
us we can expect further advances in Soviet aircraft performance in the 
future. 

“He said, ‘We are doing some interesting things with engines for high 
speed—I think maybe we could teach you a few things.’ 

“T find this prediction interesting, but not alarming. We too are underway 
on high speeds and new ‘things.’ 

“We have had a spectacular example of this within the last few days. Last 
week one of our group of courageous and skilled Air Force test pilots flewa 
research plane on a test flight designed to probe the so-called heat barrier. Dur- 
ing his flight he went faster than man has ever been known to fly. [Italie 
added] 

On August 2, 1956, the New York Times carried on page 1 the following story 
by Richard Witkin: 

“New OrLEANS, August 2.—An Air Force pilot has flown a Bell X-2 plane 
to a world’s speed record of aproximately 1,900 miles an hour. 

“Tt. Col. Frank K. (Pete) Everest set the record last week at the Flight Test 
Center at Edwards Air Force Base, Calif. Word of the flight became known 
at the convention of the Air Force Association here. 

“The Bell X-2 is made of heat-resistant stainless steel and a nickel alloy. It 
is the first plane specifically designed to penetrate what is widely termed the ‘heat 
barrier.’ 
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e slender, swept-wing plane, powered by a Curtiss-Wright rocket engine, 

carried aloft under a B-60 ‘Mother’ plane and then turned loose for its 
hac run. The previous record of 1,650 miles an hour was set in the 

X-1A rocket plane by Major Charles Yeager on December 12, 1953.” 

On September 23, 1956, in the postscripts column on page 23, the Washing- 
ton Post and Times Herald carried the following item: E : 

“pentagon officers say the new test for releasing information apparently is the 
sate of Defense Secretary Charles E. Wilson’s digestion. 

“The Air Force wanted to announce that its X-2 experimental plane had 
fown faster than 1,900 miles per hour. No security was involved since it 
pad already been disclosed that she was designed for 2,250 miles per hour. 

“But Assistant Defense Secretary Robert Tripp Ross, Pentagon Information 
chief, objected. The Pentagon grapevine quotes Ross as saying, ‘Wilson will 

t indigestion if I even bring it up. Or if he doesn’t, someone at the White 
House will and then he will, too.’ 

“Ross was told the news would leak out (and it did). But he reportedly re- 
plied, ‘That's all right as long as we didn’t release it.’ ” 
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2768, H. R. 2769, H. R. 3497, and H. R. 2810 


MONDAY, JULY 22, 1957 


House or REPRESENTATIVES, 
SpeciAL SUBCOMMITTEE ON GOVERNMENT INFORMATION 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 


The subcommittee met, pursuant to notice, at 10 a. m., at the George 
Washington Inn, Hon. John E. Moss (chairman) presiding. 

Present: John E. Moss, Dante B. Fascell, and Clare E. Hoffman. 

Staff members present: John J. Mitchell, chief counsel; Samuel J. 
Archibald, staff director; and Paul Southwick, professional staff 
member. 

Mr. Moss. The subcommittee will now come to order. 

This morning we are hearing executive department views on a 
series of bills proposing amendments to title 5, United States Code, 
section 22, the bills H. R. 2767, 2768, 2769, 3497, and 2810. (See ex- 
hibits VII-A and VII-B.) 

Four of the bills, the series 2767 through 2769 and 3497, are identi- 
cal, and H. R. 2810, by Congressman Hoffman, is a separate bill, with 
somewhat the same objective. 

A number of departments have been requested to appear and present 
views. Three have accepted: The Department of Health, Education, 
and Welfare, Post Office Department, and Department of Commerce. 

This morning the General Counsel for the Department of Com- 
merce called and because of an emergency in the Department asked 
that they be permitted to appear at a later date, and that permission 
has been granted. 

The first witness this morning will be Mr. Parke M. Banta, General 
Counsel, Department of Health, Education, and Welfare. 


STATEMENT OF PARKE M. BANTA, GENERAL COUNSEL, DEPART- 
MENT OF HEALTH, EDUCATION, AND WELFARE 


Mr. Banta. Mr. Chairman, and members of the committee, I didn’t 
understand from the invitation I received indirectly, by way of tele- 
phone conversation that my secretary took, that it would be expected 
that I shall do more on this appearance today than to answer any 
questions which might arise in the minds of the members of the com- 
mittee in relation to the report which we filed on these bills. That 
report having been dated July 5, 1957, transmitted on that day to the 


2539 








2540 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 


chairman of the committee in answer to the regular request for such 
a report. 

That report, no doubt, will be made a matter of record in the hear. 
ings before this subcommittee, and we very much hope it will be. And 
it will be observed from reading the record that we, being the newest 
department, Health, Education, and Welfare, elevated to the status 
of a department from the Federal Security Agency by virtue of the 
approval of Reorganization Plan No. 1, in 1953, have stated in our 
report, which, so far as I am able to tell, is correct, that we have really 
had no experience with the section of the statute which these bills 
propose to amend. 

We are not, as I say—we were not a department until April 11 
1953, and were not listed as a department generally subject to the 
provisions of the statute contained in title V of the United States 
Code, until the enactment of Public Law 852, 84th Congress, which 
was approved July 31, last year. 

We, therefore, have operated the Department and promulgated its 
regulations pursuant to statutes contained in the several provisions 
of—several provisions of statute authorizing the programs for which 
we are responsible. 

In answer to your questionnaire of November 1955, we have pro- 
vided by way of an appendix the authorities upon which we rely for 
the issuance of regulations which relate to information generally, 

So that there is really nothing I can contribute very objectively 
with respect to our Department’s views. Our experience is such that 
we yield to the other executive departments as to how this amendment 
would affect the executive branch, since we have had no experience 
with it. 

Mr. Moss. Mr. Hoffman, do you have any questions at this time! 

Mr. Horrman. No, sir. 

Mr. Moss. Mr. Fascell ? 

Mr. Fascextu. No questions. 

Mr. Moss. Mr. Mitchell ? 

Mr. Mircnett. Mr. Banta, in your statement you referred to a 
report that was given, were you referring to the answers given to 
the nine questions sent to HEW on June 20, 1957, by Chairman Moss! 

Mr. Banta. No; I did not. We, however, filed a reply to that let- 
ter, and in general pointed out our sphere of competence and our lack 
of experience with the statute involved. 

Mr. Moss. I would like to place in the record the reply to the nine 
questions directed to the Department and the statement of the Depart- 
ment on this legislation. 

Is there objection to placing them in the record at this point? 

Mr. Horrman. No. 

May I see them ? 

Mr. Moss. If there is no objection, they will be made a part of the 
record. 

Mr. Mrrenerit. Mr. Chairman, I would like to have the reports 
of all 10 executive departments which were given pursuant to request 
of Chairman Dawson; and the answers to the 9 questions contained 
in your letter of June 20, 1957, made part of the record. 

Mr. Moss. If there is no objection, those replies will be made a part 
of the record. 
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(The material referred to is exhibits I-A1-10, I-B1-11, and I- 
1-14. 
7 ie t. Mr. Banta, does your agency have any specific ob- 
jection to this modification of title 5, United States Code, section 22? 
Mr. Banta. To its modification ? 
Mr. Mrrcnet.. To the proposed amendment ? 


HEALTH, EDUCATION, AND WELFARE HAS NOT USED TITLE 5, UNITED STATES 
CODE, SECTION 22 


Mr. Banta. I think we told you in our report that we had never 
had any regulations issued under it and that we were unable to deter- 
mine that it would affect us in any way. If it would, that would be a 
diferent matter. It would depend on what is actually intended by 
the proposed amendment. 

Mr. Mrrceuety. The subcommittee received a letter on June 17, 1957, 
pertaining t to H. R. 2767. The letter is addressed to “Dear Represent- 
ative Moss,” signed by John K. Worley, general counsel of the Amer- 
ican Drug M: anufacturers Association. 

May I read the letter for the record, sir? 

Mr. Moss. Yes, sir. 

TRADE SECRETS 


Mr. Mrrcue.y (reading) : 


A number of our member firms have expressed alarm over your proposed 
amendment to title 5, United States Code, section 22. As you probably know, 
our member firms are requested and required to file a great deal of confidential 
information of the trade-secret type with the Federal Trade Commission, the 
Food and Drug Administration, the National Institutes of Health, United States 
Public Health Service, and other governmental agencies. If the above bill, upon 
enactment, would destroy this confidentiality, you can understand their alarm. 

If required, would it be proper to work into this bill appropriate language sim- 
ilar to that contained in section (f) (excluding the word “specifically”) of your 
H. R. 7174? 

We understand hearings will be held in July next and will appreciate receiv- 
ing notice thereof. It may be that after hearing from you or Mr. John Mitchell, 
counsel of the House Government Operations Subcommittee, we will request 
opportunity to be heard. 

Respectfully yours, 


JOHN K. Wortey, General Counsel. 


Mr. Chairman, per your instructions, the hearings this morning are 
only with the executive departments, and Mr. W orley will be notified 
so he can appear at subsequent hearings. 

Mr. Moss. Yes. 

Mr. Mircuett. How many of the agencies listed in the letter are 
under HE W ? 

Mr. Banta. The Food and Drug Administration and the United 
States Public Health Service, of which, incidentally, the National In- 
stitutes of Health are a part. They are mentioned here as though 
they might be separate agencies, but they are not; the National In- 
stitutes of Health are within the United States Public Health Service. 

Mr. Mircuett. Do you believe this amendment will have any effect 
on the submission of confidential information ? 

Mr. Banra. It would be most unfortunate if it was intended to do 
asmuch. I think I would be obliged to yield, to the author of the bill, 
as to what effect it might have on these agencies of Government. At 
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least, such reading as I have done of it wouldn’t indicate it wag gp. 
tually intended to amend other statutes. 

Mr. Mrrcue.u. It does not 
Mr. Banta. I don’t know what interpretation might be given jt, 





TRADE SECRETS PROTECTED BY TITLE 18, UNITED STATES CODE, SECTION 1905 


Mr. Mircuety. I would like to read to you a direct quotation from 
title 18, United States Code, section 1905, a criminal statute enacted 
June 25, 1948: 


Information which concerns or relates to the trade secrets, processes, opera. 
tions, style of work or apparatus, or to the identity, confidential statistical data, 
amount or source of any income, profits, losses, or expenditures of any person, 
firm, partnership, corporation, or association. 

Do you believe the provisions of that statute, which is an across-the. 
board statute applicable to all of the Government departments or 
agencies, including the independent regulatory agencies, is sufficient to 
take care of the concern of Mr. Worley, of the American Drug Manv. 
facturers Association ? 

Mr. Banta. Of course, I don’t know just what Mr. Worley and the 
American Drug Manufacturers Association are worrying about. | 
would think from reading his letter that he might contemplate some. 
thing beyond that which the criminal statute covers. 

Mr. Mircne.t. Could you give the subcommittee an example of 
what he might be contemplating ? 

Mr. Banta. I don’t know. He says, “We are required to file,” does 
he not, “a great deal of confidential information of the trade secret 
type with the Federal Trade Commission.” 

I don’t know just what that is. 

Neither do I know what he has in mind that would be filed with the 
Food and Drug Administration that is confidential. 

Of course, that criminal statute which you read would reach the 
individual who discloses information obtained in a manner specified 
by its terms, and whether Mr. Worley’s concern goes beyond that or 
not, I would scarcely be able to determine from his letter. 

Mr. Mircuett. You have the authority now, since you are not using 
title 5, United States Code, section 22, to write regulations to restrict 
trade-secret data; don’t you? 

Mr. Banta. Yes. I think we have that in some of our statutes 
called to your attention in the answer to the extensive questionnaire 
last November, and I think the statute you have just read, so far as 
that is concerned, applies to individuals, if the information which they 
have, trade secrets such as they obtain, would be obtained in the man- 
ner described by that particular statute. 


































OBJECTIVES OF PROPOSED AMENDMENT 
Mr. Mrrenety. Mr. Chairman, at this point it would probably be 
appropriate to show the purposes in this amendment. 

Mr. Moss. I think that would be proper, and each member of the 
committee has been supplied with a copy of this memorandum. 
I think it makes it quite clear that the intent here is to clarify the 
purpose of title 5, United States Code, section 22, pin it down as 4 
housekeeping statute conferring authority for the “custody, use, and 
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reservation” of letters, papers, and property of the department; to 
make it further quite clear that the section does not authorize the 
withholding of information from the public or limiting the avail- 
ability of records to the public. It isn’t intended to strike down any 
other authority that might exist for the control of records. Certainly, 
my conviction is that there is ample authority elsewhere, and that 
the use of title 5, United States Code, section 22, has gone far beyond 
the intent of Congress at the time of enactment. 

This memorandum will be made a part of the record, if there is no 
objection. : co 

(The material referred to is exhibit IIT.) 

Mr. Mircuett. Would you like to refer to this [handing document 
to Mr. Banta | ? 

Mr. Banta has just referred to a staff memorandum, dated July 16, 
1957, subject: Use of Title 5, United States Code, Section 22, To 
Withhold Information. 

This staff memorandum, sir, concerns the answers received to ques- 
tions propounded to the general counsels of 16 Government agencies 
on June 20 and 22, 1956, at the time we had the Government legal 
panel. (See subcommittee hearings, pt. 12.) 

Their answers are contained in this staff summary. 

On the second part thereof is an analysis of the leading cases, which 
was done by the staff. 

May this be made part of the record ? 

Mr. Moss. Without objection, this memorandum of July 16 will 
be made a part of the record. 

(The material referred to is exhibit IV.) 


ARMY’S USE OF TITLE 5, UNITED STATES CODE, SECTION 22, TO WITHHOLD: 
BARCLAY wv. U. S. 


Mr. Mircnetit. Mr. Banta—Mr. Chairman, the subcommittee re- 
ceived on May 21, 1957, a case entitled, “Gordon L. Barclay, Admin- 
istrator of the E'state of Mary J. Barclay, Deceased, Chevy Chase, 
Maryland v. The United States of America.” 

This was in the Federal district court, civil action 4422-50. This 
was a complaint—to collect damages of $100,000 for wrongful death 
resulting from malpractice at Walter Reed Hospital, which was under 
the administration and jurisdiction of the Department of the Army. 

Specifically, the plaintiff in the case asked the court for the follow- 
ing documents : 

(a) Walter Reed Hospital records; 

(6) Autopsy report and additional pathology laboratory find- 
ings ; 

(¢) Walter Reed Medical Board report ; 

(d) Report of findings of the Inspector General’s Department 
and statements of witnesses contained therein; and 

(e) Deposition given the Inspector General by the plaintiff. 

The letter that transmitted this case stated: 

Deak Mr. MircHELL: Pursuant to our telephone conversation the other day, 
enclosed are copies of pertinent papers filed in the case of Barclay v. United 


States for your use in connection with the problem of obtaining Government 
information. 


You will note that this was a case involving the death of an officer’s wife at 
Walter Reed, in which a full investigation was made of the circumstances. 
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When a motion to produce the records and investigation reports was filed, the 
Government filed their usual opposition and claimed that the records Ww 
privileged. Nevertheless, on June 15, 1951, Judge Bastian, then of the distriet 
court, now of the United States court of appeals, granted the motion, eliminatin 
only the statements of persons who were available for interview in the District of 
Columbia. 

The Government subsequently filed a petition for rehearing of the motion, ang 
attached claims of privilege and affidavits by the Judge Advocate Genera] of the 
Army and the Secretary of the Army. Nevertheless, Judge Bastian denieg the 
petition for rehearing. 

In subsequent correspondence, the Secretary of the Army still refused ty 
turn over the records, and I then filed a motion for a judgment against the 
Government for failure to comply with the court order. 

They filed in opposition to that, but, before it was determined, the Govern. 
ment agreed to settle the case for the sum demanded. 

This is a typical example of what I call frivolous claims of privilege, where 
nothing involving the national security has anything to do with the issnes in 
the case. 

Thank you for the documents you sent me and, if I can be of any further 
assistance in the matter, please let me know. 

(Signed) Atvin L. NeEwMeyer, Jr, 


Mr. Horrman. Mr. Chairman, how can I get any idea of what it ig 
all about unless I can have some of the papers? It seems to me that, 
before we pry them open down there, I ought to be able to pry them 
open up here. I don’t know what that is all about. , 

Mr. Moss. The material will be made available to you. These hear. 
ings will continue. 

Mr. Horrman. How can I examine the witness? How ean I cateh 
the import of the thing? How do I know what is going on? I think 
minority members are entitled to this information before the hearing 
starts. Lord knows, we haven’t bothered you much. 

Mr. Moss. I have tried diligently to see to it that the minority men- 
bers are given everything that is available in the committee. 

Mr. Horrman. That, I am not doubting. 

Mr. Moss. The material that is being discussed here will be made 
available. I haven’t a copy of it myself at the moment. Any occasion 
that might arise as a result of study which would lead you to desire 
an opportunity to examine any witness who has appeared before the 
committee would certainly cause us to request a return of that witness 
so you could fully examine him on any point in connection with this, 

Mr. Horrman. I haven’t the slightest doubt about the intention of 
the chairman to give us all the information that is available, but we 
are drifting right into the situation that to a far greater extent pre- 
viously existed with the Chudoff committee. We come in, issues are 
raised, I don’t know what we are trying to establish. I can’t possibly 
intelligently question the witness on those things unless I have some 
knowledge of the purpose of the hearing; of the information sought 
or obtained by the staff. 

Mr. Moss. Will you put this aside and take it up at the later date, 
and make the document available to Mr. Hoffman—— 

Mr. Mircueti. May I complete for the record the statement I was 
making, so the record will be clear? Then I wanted to show that the 
Army wrote rules and regulations under title 5 United States Code, 
section 22 withholding this data and the court refused to uphold those 
regulations. 

Mr. Horrman. I have not the slightest objection to what you are 
trying to show or the way you are doing it. I only would like to know 
in advance of the hearing what will be taken up and what the pur 
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rt of the testimony will be. As a member of the committee it would 
seem 1 am entitled to know what the staff is doing or trying to do or 
show. That is all Tam asking. 

Mr. Mrrcwert. Mr. Chairman, the purpose of my 

Mr. Moss. Well, the Chair is going to direct that the material be 

ut aside and that the question is now to Mr. Banta on Department of 
Health, Education, and Welfare. _ 

A copy of the case will be supplied to Mr. Hoffman, and we will 
take it up at the time we have Army witnesses beforeus; | 

Mr. Horrman. You understand, Mr. Chairman, I am not objecting 
to his stating his purpose at all. I just want to know what he is 
inquiring about. : A 

(The material referred to is exhibit V.) 

Mr. Moss. We will now hear from Mr. Abe McGregor Goff, General 
Counsel of the Post Office Department. 

For the record, Mr. Goff, would you introduce the gentleman who 
accompanies you { 

Mr. Gorr. I am accompanied this morning by Mr. Louis J. Doyle, 
Associate General Counsel of the Post Office Department. 

Mr. Chairman, I have a prepared statement which I would be glad 
to read, if it is the desire of the committee. 

Mr. Moss. If you would. 


STATEMENT OF ABE McGREGOR GOFF, GENERAL COUNSEL, POST 
OFFICE DEPARTMENT; ACCOMPANIED BY LOUIS J. DOYLE, ASSO- 
CIATE GENERAL COUNSEL, POST OFFICE DEPARTMENT 


Mr. Gorr. Mr. Chairman and members of the subcommittee, I 
appear before you this morning in response to your request for an 
explanation of the position of the Post Office Department on H. R. 
7767, H. R. 2768, H. R. 2769, and H. R. 3947 of the 85th Congress en- 
titled ““T'o amend section 161 of the revised statutes with respect to the 
authority of Federal officers and agencies.” I shall also comment 
briefly on H. R. 2810. 

I want to make it plain at the outset that there is no difference 
of opinion on the general principle that the public should have the 
right to inspect and be informed in regard to the Government’s actions 
and policies. There is no denial of the need of the Congress for 
access to such information. But before discussing specifically the 
bills before your committee I will again state the Department’s general 
position with respect to the release of information. 

The Post. Office Department, with more than half a million em- 
ployees, is the largest Government department outside of the Depart- 
ment of Defense. Represented by over 38,000 post offices in every 
town or village throughout the country, it collects and delivers more 
mail than all the rest of the postal systems in the world combined. 
In all this and the sale of more than 23 billion stamps a year there 
is involved a continuous daily contact with all segments of our Nation 
exceeding that of any other Government department. 

It is therefore an established and necessary policy to make avail- 
able to the press, the Congress, other Federal agencies, interested 
groups, and the public generally, the widest possible information on 
the Department, its activities and services as the world’s greatest 
communications system 








2546 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 


Such limitations as exist on availability of information are prin. 
cipally for the protection of the private affairs of citizens and patrons 


INFORMATION CONSIDERED CONFIDENTIAL BY POST OFFICE DEPARTMENT 


The following records, documents, and information are considered 
confidential, and may not be disclosed by subordinate officers or em- 
ployees of the Department without authorization: 

1. Reports of postal inspectors. 

2. Records of the Postal Inspection Service. 
3. Names of post-office box holders. 

4. Names and addresses of post-office patrons and forme 
patrons, except in the correction of mailing lists submitted by 
bona fide mailers. 

5. Records regarding mail matter. 

6. Records regarding postal-savings accounts. 

7. Records regarding money orders. 

Such records and documents are, however, available to the Depart. 
ment of Justice when that agency is representing the Postmaster 
General in civil suits or criminal prosecutions. 

Mr. Fasceii. Mr. Goff—Mr. Chairman, may I inquire? 

Mr. Moss. Certainly. 

Mr. Fascetxi. Are these records subject to discovery under the 
Federal rules? On a notice to produce any of these documents, do 
you produce them ? 

Mr. Gorr. We don’t, they are in the hands of the Department of 
Justice. We do submit them to the Department of Justice. I don't 
believe we have had a case when we ever had that question raised. 

Mr. Fascexti. Thank you. 

Mr. Gorr. Also information concerning mail matter or mailing 
permits is available to postal inspectors and to the sender, the ad- 
dressee, or the authorized representative of either wpon proper iden- 
tification. 

In addition, information regarding the address, return cards or 
postmarks on mail is made available to officers of the law, upon proper 
identification, to aid in the apprehension of fugitives from justice. 

The Department will usually authorize inspection of other records 
after taking into consideration— 

(1) The interest of the person requesting the inspection; 

(2) Whether disclosure will violate the privacy of mail matter; 

(3) Whether the disclosure will jeopardize future Government 
access to information ; 

(4) Whether disclosure at the time is premature and will im- 
properly affect a pending action; 

(5) Whether the disclosure will have the effect of hindering 
free administrative decisions in the same or similar matters in 
the future; 

(6) Whether the purpose for which the inspection is sought 
is prejudicial to the public interest; and 

(7) Whether the record is already otherwise made public. 

All of the foregoing is published in the Postal Manual, Parts 114 
and 311, and make up an extremely small part of the Department’s 
regulations, all of which are specifically authorized under title 4, 
United States Code, section 22. 
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And in our report that we sent up on these bills we enclosed a fac- 
simile page of this regulation. 

There are two laws which directly provide that certain matter in 
the custody of the Post Office Department be treated as privileged 
matter. Section 1717c of title 18, United States Code, provides that 
no person other than a duly authorized employee of the dead letter 
office or other person upon a search warrant authorized by law, shall 
open any letter not addressed to himself. 

Section 762, title 39, United States Code, which relates to postal 
savings deposits, provides that no person connected with the Post 
Office Department may disclose to any person other than the depositor 
the amount of any deposits unless directed so to do by the Postmaster 
General. 

This Department and all its responsible officials give the fullest 
consideration to the public’s right to know and in every case this is 
the presumption with which we begin our determination. We strongly 
believe that an informed public is of the highest importance in the 
successful operation of a government by a free people. It is an 
objective of the Department to give the widest information possible, 
limited only by the absolute necessity of the protection of individual 
rights of privacy or of the public interest. 

he bills now before you (except H. R. 2810) will add a new sen- 
tence to section 161 of the revised statutes, reading: 

This section does not authorize withholding information from the public or 
limiting the availability of records to the public. 

The Department is opposed to enactment of these bills. 

The revised statute to be amended is codified in title 5 United States 
Code, section 22. It reads: 

The head of each department is authorized to prescribe regulations, not in- 
consistent with law, for the government of his department, the conduct of its 
officers and clerks, the distribution and performance of its business, and the 
custody, use, and preservation of the records, papers, and property appertaining 
to it. 

On a number of occasions this section has been considered by the 
courts of the United States. 

Mr. Horraan. May I interrupt there, Mr. Chairman? Will he 
put in there the citation of the cases? You would like them, wouldn’t 
you, Mr. Chairman? I certainly would. 

Mr. Moss. Will you cite for the record the specific cases? 

Mr. Gorr. I will be very happy to supply that. Those are found 
after the section in the annotated code. 

Mr. Horrman. I dont want to look them up. I thought maybe 
as long as you were saying they were there, you would be happy to 
identify them. 

Mr. Gorr. I would be very glad to. They have uniformly held that 
the section is constitutional and that its evident purpose is to furnish 
each executive department head with authority to regulate the con- 
duct of its officers and employees and the distribution and perform- 
ance of the functions of the Department. 

The Post Office Department has very little material classified for 
national security reasons and such as it has either come from other 
agencies of government or applies to subjects upon which a classi- 
fication was already placed by an outside agency. 
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In our report on H. R. 2767 et al. and, referring to our curren 
regulations relating to the nonrelease of privileged records and infop. 
mation, we stated in part as follows: 


These regulations are directed to employees of the Department rather than 
to members of the public although they are published so that the publie wy 
be aware of them. They do not, as such, constitute a decision by the Pogt. 
master General that he will not disclose these records and information when 
request therefor has been made to him instead of his subordinates. 

























POSTMASTER GENERAL’S AUTHORITY TO WITHHOLD BASED ON LAWS OTHER 
THAN TITLE 5, UNITED STATES CODE, SECTION 22 


In testimony before your committee on November 9, 1955, I stated 
that I regarded title 5, United States Code, section 22 as a general 
statutory authorization to the head of a department to make some 
reasonable regulations on the manner in which information is to be 
made available. I further stated that we do not look upon this law ag 
a law which restricts information and that it merely provides the 
avenue by which the information may be obtained. Authority of 
the Postmaster General to withhold information stems from laws 
other than title 5, United States Code, section 22 or from the direction 
of the President as the Chief Executive. 

Our concern with the proposed amendment of title 5, United States 
Code, section 22 is that it will be so interpreted as to preclude the 
Postmaster General from instructing his subordinates on what in- 
formation or records, they, as subordinates, are not authorized to 
release or to make available. We strongly believe that the Postmaster 
General should have continuing authority so to direct his subor- 
dinates. 

If title 5, United States Code, section 22 is so interpreted as deny- 
ing authority to forbid disclosure of information anit documents by 
subordinates, then this would be an interference with the right of the 
agency head to advance the claim of privilege. Disclosure by subor- 
dinates would effectually preclude the agency head from advancing 
the claim. 

The Department is very proud of the protection it gives to the 
private affairs of its patrons. As stated before, our regulations on 
withholding information are principally for that purpose. The Post 
Office Department has a monopoly on the carriage of letters. This 
monopoly was created even prior to the adoption of the Constitution 
and has continued ever since. 

A letter sent in a sealed first-class envelope is secure from every 
prying eye. No less than the Supreme Court of the United States 
has held that the constitutional guaranty against unlawful searches 
and seizures applies to your private letter until delivered as much as 
if it were among your personal papers in your home. 

Mr. Moss. At that point, would you cite the Supreme Court citation! 

Mr. Gorr. I will be very happy to. It is ex parte Jackson. I don’t 
recall the exact citation. 


Mr. Mrrcuet. Does it concern title 5, United States Code, section 
229 
Mr. Gorr. No. 

Mr. Mircuet.. Then why is it here? 

Mr. Gorr. Only because it concerns the sanctity of the mail. 
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Mr. Mrrcneti. You are here this morning to testify concerning 
amendment to title 5, United States Code, section 22. Throughout 
yen’ d title 5, United States Code, section 22. I 

here you haven’t used title 5, Unite ates Code, section 22. 

janced over it hastily. Will you confine your remarks to title 5, 
[nited States Code, section 22, please ? 

Mr. Gorr. Well, if it is the desire of the committee. It seems to 
me I am discussing the problem generally. 

Mr. Mrrcnety. In what way will the amendment do anything to 
that ! 

Mr. Horrman. I think he is entitled to make his statement. It 
would be helpful to me at least—I assume counsel and other members 
of the committee know these cases but I do not—if you will just 
cite them in here, where you say the Supreme Court said. Being of 
3 Doubting Thomas nature, I would like to read the citation myself. 

Mr. Moss. Let’s have a general understanding that in each of the 
references to court cases, a specific citation will be supplied for the 
record. Tr ‘s 

Mr. Horrman. That applies, too, where he says “the law says. 

Mr. Moss. That is right. 

Mr. Gorr. I will be very happy to. 

(The following information was supplied as an attachment to ex- 
hibit VI :) 

CITATION OF AUTHORITIES 

On a number of occasions, this section (5 U. S. C. 22) has been considered 
by the courts of the United States. They have uniformly held that the section 
is constitutional and that its evident purpose is to furnish each executive depart- 
ment head with authority to regulate the conduct of its officers and employees 
and the distribution and performance of the functions of the department. 

Ez parte Curtis, 106 U. S. 371. 

Butler v. White, 83 Fed. 578, reversed on other grounds 171 U. 8S. 379. 

Lewis Pub. Co. v. Wyman, 152 Fed. 787. 
Boske v. Comingore, 177 U. S. 459. 

No less than the Supreme Court of the United States has held that the 
constitutional guaranty against unlawful searches and seizures applied to your 
private letter until delivered as much as if it were among your personal papers 
in your home. 

Ex parte Jackson, 96 U. S. 727 at 723. 
Oliver vy. U. S., 239 Fed. 2d 818. 

Mr. Moss. I am inclined to agree with the statement of Mr. Mitchell. 
However, I also feel we should permit the greatest latitude in present- 
‘ . ae 5 
ing the views of the Department. 

Mr. Gorr. Thank you very much. 

Mr. Gorr. But our responsibility to the individual citizen does not 
stop with the nondisclosure of his private message. As an example, in 
the trial of John Kasper and others, reported in all the newspapers 
last week, the rural carrier at Clinton, Tenn., was subpenaed to testify 
that mail addressed to Kasper had been delivered in care of John Cook, 
another defendant. The carrier appeared but submitted the Depart- 
ment’s printed regulation against disclosure of information. The 
court declined to admit the testimony of the mailman. The press says 
Judge Taylor took the position that the traditional sanctity of the 
United States mail was not to be trifled with. According to the press 
report the judge stated: 


j Iam holding * * * that the evidence of Burris (the carrier) should not gu 
In the record. The reason for that holding is that a fiduciary relation exists 


69222—57—pt. 11—_—-2 
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between the postal authorities and the addressees and that creates a privil 

in favor of the addressee; and since their sending whatever it was to om 

people was not in itself a violation of Federal law, that testimony should Dot py 

into the record at this time. = 
Mr. Mrrcnett. May I interrupt for a moment ? 


The carrier appeared but submitted the De 
against disclosure of information. 
Was that regulation based on title 5, United States Code, section 99) 

Mr. Gorr. It was authorized by United States Code—title 5, United 
States Code, section 22. I quoted from one of them earlier, about dis. 
closing information in regard to mail matters. Yes, it was under this 
very statute—that wasn’t the basic authority, or the basic principle 
under which the regulation was drawn, but here is a clearly defined 
statute, where it is stated, as authorizing us to make reasonable regu. 
lations. 

Mr. Mircneti. And you have no other regulation or statute— 

Mr. Gorr. Oh, we have a number of others, of course. I think that 
is referred to in my answer to your questions. 

Let’s see, that was the questionnaire you sent—if you will find, 
copy of that. 

Mr. Mircnett. Go ahead with the statement. We will come back 
to that. 
Mr. Gorr. All right. Fine. 


partment’s printed regulation 
































CITIZEN’S RIGHT OF PRIVACY 






We believe the ordinary citizen has some right of privacy. When 
he entrusts his mail to the Department, we feel he should be free of 
unwarranted publicity in matters with which the public is not con- 
cerned. We cannot protect him without regulations for the guidance 
of postal employees. 

We are not sure what is meant by the proposed amendment. If 
it is intended to deny the right of the Department heads to forbid 
nondisclosure of information and records by subordinates then it just 
could and should not so operate. But I do not believe that you really 
mean that it should. The wording is such that every employee would 
be left free to answer every question asked and open every record for 
anybody on request. The personal affairs of citizens and public busi- 
ness are entitled to more protection than that. 

H. R. 2810, introduced by Mr. Hoffman, is much less objectionable 
than the others, but we feel we must oppose this also. His amendment 
would add the sentence—I will not read it because it has already been 
before you here. 

H. R. 2810 specifies areas in which information need not be re 
leased. But to specify as it does, is to limit. None of the broad areas 
set forth would include, for example, the protection of the postal pa- 
tron from disclosure of information concerning these private affairs 
I have mentioned. 

The courts have on many occasions refused to require postal officials 
and employees to disclose names and addresses of postal patrons and 
records or information concerning the mailing or receipt of mail. 
We must by regulation protect our patrons against the disclosure of 
such information. There may even be other private rights worthy of 
protection. . 
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| feel constrained to express the view that all the proposed amend- 
ments are uncertain of construction and tend to muddy the water. 
Title 5 United States Code, section 22 is only a legislative recognition 
of the executive power to manage its business which is protected 
in the constitutional system of separation of power. Back in 1816, 
in the case of Martin v. Hunter (1 Wheaton 304) at page 328, the 
Supreme Court seems first to have used the well-known words: 

The object of the Constitution was to establish three great departments of 
Government ; the legislative, the executive, and the judicial departments. The 
first was to pass laws, the second, to approve and execute them, and the third, 
to expound and enforce them. 

The right to manage its own affairs is a necessary incident of 
each of the three great branches. Of course areas of conflict have and 
will continue to arise but that is part of our governmental system of 
checks and balances. And I might say, we could straighten up all 
our problems if we could just live forever. But these things ie 
coming up all the time. 

The expression “shall be vested” occurs in the Constitution in 
the powers of each of the great coordinate branches of our Govern- 
ment. The use of this expression can mean only that all the execu- 
tive powers are vested in that branch just as all the legislative powers 
are in the Congress and all the judicial powers are in our courts. 

It seems to me the danger that our citizens will be kept unin- 
formed and that the secrecy will shroud Government actions has 
been considerably overstated. 


TOO MUCH INFORMATION MADE PUBLIC 


From my observation the ordinary citizen has the reaction that 
public officials tell too much about public business rather than too 
little. 

Ihave found that public officials are just as devoted to the welfare 
of the country as those who seem so alarmed at what is said to be a 
trend toward secrecy in Government. It seems to me that the trend, 
ifany, goes the other way. Take, for example, the complete disclosure 
of everything concerning the President’s illness and the detailed 
release of his exact physical condition. 

The decisions as to privileged matters are made by men whose every 
action in life prior to appoimtment was given the most minute scru- 
tiny, with a meticulous check once more before Senate confirmation. 
Theirs is the responsibility in getting the public business done, theirs 
isthe blame if they fail. 

I don’t believe the foundations of the Republic will be shaken by 
anything the Post Office Department fails to disclose. 

[f there is too much secrecy in Government—which I doubt—we 
don’t need more laws but better administration and greater under- 
standing of executive responsibilities. 

Thank you very much. 

Mr. Moss. I would just like to make this observation in connection 
with the comments as to the three branches of Government, the views 
you have expressed as to their relationship one to the other. 

First, I don’t agree at all that the American people feel that public 
officials tell too much. After 2 years on this committee I have the 
strong conviction which I can document quite extensively, that they 
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feel as I do, that public officials tell too little when it might be gp. 
barrassing, and on occasion too much when it is favorable, 

But another conviction has developed, and that is when we talk of 
separation of powers we are talking of an all-powerful Executive who 
determines not only what the public shall know and what they shajj 
have, but what the Congress shall know and what it shall have jp 
performing its legislative functions, 

It isn’t the exception, isolated and so unusual as to be newsworthy, 
when a committee of the Congress is refused information which in jts 
judgment is necessary for a legislative purpose. 





LEAVE THE EXECUTIVE ALONE 






What is being urged here, it seems to me, is to just leave the Execp- 
tive alone. He has the good judgment, always acting in good faith, to 
spoon-feed all the rest of you people whether you are in the Congress 
or part of the great American public. And there is further a claim 
that he has power, inherent if need be or by convenient interpretation 
of statute if Congress has drafted one, for overriding authority to 
determine in all instances what should be disclosed or what should 
be made available. 

It is because we find the departments and agencies of Government 
grabbing at title 5, United States Code, section 22, as the convenient 
prop when they need it to withhold almost anything, that I intro- 
duced together with Congressman Fascell and other Members of the 
House, and Congressman Hoffman introduced his legislation, to spell 
out more precisely the intent of the Congress for normal housekeeping 
functions. 


STATE GOVERNMENTS ALLOW GREATER ACCESS TO INFORMATION 





There seems to be no crippling of the State governments because 
of a far greater openness in the conduct of their business. In fact, the 
trend in State government instead of being toward more secrecy is 
toward a greater access of information to anyone who might have an 
interest in the business of State government. And I see no reason as 
the Federal Government expands into areas which for many years 
were peculiarly local or State in character, that the same ready avail- 
ability or access to information should not exist. 

Mr. Gorr. May I make this statement 

Mr. Moss. I am interested in the observation which is deleted on 
page 10, referring to the newspapers. 

Mr. Gorr. Mr. Chairman 

Mr. Moss. I might say that on occasion I would feel more secure 
if that right were a little clearer. I realize that we are not going 
to spell out precisely what is or is not available, or should or should 
not be available, in the work of this committee. 

As you say, if we could live forever, we would have all these delight- 
ful answers. But we can make improvements and I think as we dis- 
cuss this, or discuss specifically the statute being proposed for amend- 
ment here that we look only at the information affected by that stat- 
ute. If there is any great public harm done, I see no reason why the 
departments of Government can’t come back to the Congress and 
ask for specific authority to control information in those areas which 
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n- might be opened as a result of this very simple amendment ; an amend- 

ment which, to me, is only consistent with the original intent of the 
if Congress at the time of enacting title 5, United States Code, section 22. 
0 , 
l TITLE 5, UNITED STATES CODE, SECTION 22 APPLIES ONLY TO SUBORDINATES 
Mn 

Mr. Gorr. Mr. Chairman, if I may say, there seems to be some basic 

’, difference in viewpoint on the statute. 
is Now, it is my position, it has been my position from the time I 





first appeared before this committee on the subject for which it was 
appointed, that title 5, United States Code, section 22 applies only 
to subordinates. It doesn’t have any thing to do with the basic right 
or lack of right to withhold information. It doesn’t apply to the head 
ofthe department at all. 

Mr. Mircue ty. I agree, sir. 

Now will you answer specifically the question why you object 

Mr. Gorr. Let me finish. I do regard it as just a housekeeping stat- 
ute, and that is what I testified when I first appeared before you. 

Now in operating a department, just like operating a business, you 
have to have some rules about—about how the records are taken care 
of, what information can be given out by subordinates. That is all it 
applies to. 

he basic question ought to always go to the head of the depart- 
ment or somebody he specifically delegates it to. In most instances 
when referred to the head of the department, the information is given. 

I think you are trying to get at the point of something to regulate 
the power of the head of the department, not the subordinate, and 
it seems to me as a practical matter you pretty nearly have to have 
some rules for subordinates. The statute is drawn so that if it does 
what it apparently may intend to do, we couldn’t instruct subordi- 
nates on matters that they in the ordinary operation of a department 
or a business ought not to disclose. 

I think we are not quarreling about the same thing, because the 
statute—in the Post Office Department at least, certainly I personally, 
have always felt it only applies to subordinates. 

Mr. Fasceii. Mr. Goff 

Mr. Moss. Just a moment. I have a call. Will you take the chair 
for a few minutes? 

(Mr. Fascell assumed the chair.) 

Mr. Fascetx. Certainly, if title 5, United States Code, section 22 is 
a housekeeping statute directed at subordinates only you wouldn’t 
describe—— 

Mr. Horrman. What is that? 

Mr. Fascety. If it is directed at subordinates only. I am para- 
phrasing his position. 

Certainly you would not then feel that under that statute you could 
authorize a subordinate to do something he was prohibited from do- 
ing under another statute, could you? 

Mr. Gorr. Well, the other statutes don’t go quite far enough, speak- 
ing of your ordinary subordinates. I will tell you, if you run a busi- 
ness, Mr. Fascell, you must have somthing that goes out to the 
employees that says “On these certain things you will not give the 
information out unless you get approval from some higher authority.” 
Mr. Fascetx. I understand what you are getting at. 
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Mr. Gorr. I think that is a perfectly reasonable proposstigas 
Mr. Fasceit. You mean despite the fact that another statute might 

require that the information be made public ? 
Mr. Gorr. Oh, no. 


Mr. Fasceit. That would be completely inconsistent? 
Mr. Gorr. Of course. 































































Mr. Fascetn. Take the converse of that proposition. You have 4 yours. 
statute that specifically says it shall be withheld. Then there igs yo you say 
problem arising under title 5, United States Code, section 22, is there! I furt 

Mr. Gorr. There is no problem under title 5, United States Code, informa 
section 22. An example is on the giving out of the amount of de. This 
posits, the amount of savings the wo 

Mr. 
NO NEED FOR TITLE 5, UNITED STATES CODE, SECTION 22 all the 
Mr. 

Mr. Fascetx. Exactly. Consequently you don’t need any regula. aoe 
tion under title 5, United States Code, section 22, you have a statute Mr. 
under which you have specific regulation. Mr. 

Mr. Gorr. Well, if you know employees, there are a lot of thing; aroun 
they don’t know—there are statutes enjoining certain things, which that 
we put out in short form of an easily understood regulation. Ip post ¢ 
this book of postal regulations—it is 4 or 5 inches thick—there are a that { 
lot of things in there with statutes on the subject, but we put it out in Mr 
the form that any employee will easily understand. Mi 

Mr. Fasceiu. But the point is, if you have a specific statute that with! 
authorizes withholding of information, then under title 5; United Mi 
States Code, section 22 even with this amendment you would still M 
have the right to propose whatever regulations you wanted to, would speci 
you not? Ni 

Mr. Gorr. I certainly think we would. I think we have so stated. on p 

Mr. Fasce.ty. Therefore, the only proposition you are getting at is tion 
that you want the right under title 5, United States Code, section 22 It si 
without the amendment to write regulations that would withhold in on 
cases where you do not have specific statutory authority ? with 





Mr. Gorr. I think we are compelled to anyway. 















































Mr. Fascett. Whether you would be compelled to or not is some- a 

° ° y . ° . C 
thing else again. You might, from the standpoint of the operation of \ 
your own department, yes, from what you think is good management \ 
or good business. of 

But that is what you are really after, isn’t it, when you oppose this ) 
amendment ? ; 

Mr. Gorr. I am not sure I know what you mean by the amendment. 
I would like to have some statement of exactly what you mean by ; 
the amendment. Iam a little afraid about this tinkering with these ) 
statutes. I think unless it is pretty clear, and I do have some doubt 
actually what you do mean by it 

Mr. Fascetu. Let’s take your own statement, sir. 

Mr. Gorr. All right. ti 

Mr. Fasceiy. On page 6 you state: 

I further stated that we do not look upon this law— Pp 
meaning title 5, United States Code, section 22— 1s 





as a law which restricts information. 


Mr. Gorr. No. What we think it does, it provides the channel. 





INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 2555 


Mr. Fascety. O. K. 

Mr. Gorr. By which you do get the information. 

Mr. Fascett. O. K. All we are doing now is taking your statement 
and adding it to the present law. 

Mr. Gorr. Well, I don’t think you said that in so many words. 

Mr. Fascety. If you question my statement, I have to question 
yours. Yet you and I are both agreed that the law doesn’t do what 
you say it doesn’t do. 

I further stated that we do not look upon this law as a law which restricts 
information. 

This is what the amendment says exactly. If you want me to change 
the words around to suit your wording, we will be happy to do it. 

Mr. Gorr. I think the statute is operating now effectively. I think 
all the questions arise about what you mean by this amendment. 

Mr. Fasceti. You and I are in agreement as to what it doesn’t 
mean. 

Mr. Gorr. Well—— 

Mr. Horrman. I am not so sure of that, Mr. Fascell. You juggled 
around a lot of words there. But there isn’t any law so far as I know 
that says, any Federal statute that says, the carrier shall not read a 

ost card and tell the neighbor. But I assume there is some regulation 
that tells him he better not do it if he wants to hold his job. 

Mr. Gorr. That is right. 

Mr. Fasceti. You say the authority of the Postmaster General to 
withhold information stems from other laws ? 

Mr. Gorr. That is right. 

Mr. Fascetu. And those are specific laws and you cited two instances 
specifically that deal on that subject. 

Now, I was very interested in the list of records that you submitted 
on page 2 of your statement as to ones which would require authoriza- 
tion for a subordinate to release. That is what you say, isn’t it? 
It says: 
may not be disclosed by subordinate officers or employees of the Department 
without authorization. 


I assume that the converse is true, that with authorization they may 
be disclosed ? 

Mr. Gorr. In the main, yes. 

Mr. Fascetn. You have a specific statute that prohibits disclosure 
of one of these items ? 

Mr. Gorr. That is right. 

Mr. Fasceti. Therefore you can’t authorize that? 

Mr. Gorr. That is right. 

Mr. Fasceti. Therefore the converse of this proposition is not true? 

Mr. Gorr. It is not always true. 

Mr. Fascety. Right. 

Mr. Gorr. Not always true. 

Mr. Fascett. Therefore, you are restricting by your own regula- 
tion ? : 

Mr. Gorr. And perfectly justifiably. We have to protect our 
patrons. It is not a matter of big government being protected. It 
ls protecting some little people. 

Mr. Fasceti. But you will admit you are applying your own logic 
how, are you not? 











2556 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 


Mr. Gorr. As best I can. 

Mr. Fascety. Yes; you are applying your own logic. It ig no 
a question of law, either statutory or case. 

(Mr. Moss resumed the chair.) 

Mr. Fascetu. Let’s take page 3 in which you state: 

The Department will usually authorize inspection of other records after taking 
into consideration— 

I don’t know what you mean by “other records”—and you list seven 
things which must be considered before, in good conscience, under good 
business practice, for protection of privacy, and so forth, either yoy 
or the Department would authorize a subordinate to make a disclosuye, 

That is a correct interpretation of your statement ? 

Mr. Gorr. Yes, sir; that is correct. 

Mr. Fascetx. I don’t see anything there that says information which 
may be helpful to the defense and in the trial of a law suit. Certainly 
you are just as interested in seeing to it that any defendant is not 
unjustly or improperly tried and convicted ? 

Mr. Gorr. I might say we don’t try our court cases. 

Mr. Fascetzi. But you have all the information on which the Jus. 
tice Department attempts to get a conviction ? 

Mr. eae: That is a matter in the hands of our counsel. We place 
the records there with them in the trial of these cases. I wouldn't 
want to hazard a statement here now what the decision might be. We 
feel that they are in good hands—under the law they represent us in 
court, and I think my idea would be, and often it is the case, that 
many of these records after you delete parts of them that have no 
connection with the actual controversy, and don’t disclose the soures 
of information, that quite often they are furnished, just like I believe 
in this Kasper case, the basic information was offered. These state- 
ments that I made here are found in our regulations and are kind 
of a guide to the official that makes the decision, and I think they 
are perfectly reasonable. 

Mr. Fascetu. I wouldn’t argue the point, that under your interpre- 
tation and application of logic that what you have done is reasonable, 

Mr. Gorr. I think it is. We have to run a department and have to 
channel these requests to somebody in a position to make a deter- 
mination. 

Mr. Fascetu. I think that is very sensible. 
ment with that. 

Let me see. I had something else I wanted to discuss a little 
bit. Oh, I know what it was. It was the finding of the court in the 
Kasper case, which you cited as, as I understand it, to show the length 
to which the courts would protect the sanctity of the privacy of the 
mails. Is that understanding 

Mr. Gorr. It was just an interesting case. I read it in the paper, 
as many of you did, and I noticed there was a postal employee 
involved. 

Mr. Fascety. But that is the point you were trying to make by 
citing that case ? 

Mr. Gorr. Yes, that there is a general recognition that the private 
affairs of citizens ought to be protected. 

Mr. Fascett. When the court finds, if it did, I haven’t read the 
case, but if the court finds that a fiduciary relationship exists, is this 


I can’t see any argu- 
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,new theory of law, a fiduciary relationship exists between the postal 
authorities and the addressee in favor of the addressee, and creates 
, privilege to the addressee? Is that the only case that—— 

Mr. Gorr. I don’t know, I can’t think of any other case. But it 
gemed to me it illustrated how careful the courts are. 

Mr. Fascett. I don’t blame the court for being careful. Is there 
any other statute on this point? 

Mr. Gorr. I don’t know. 


LACK OF COURT DECISIONS 


Mr. Fasceity. As far as you know, no other case law? 

Mr. Gorr. I don’t believe so. “Hw parte Jackson is suggested, there 
has been reference to this but ea parte Jackson is the case that held 
you couldn’t invade the privacy of a sealed first-class letter. 

"Mr. Mircnerx. It didn’t affect title 5, United States Code, section 


? 

Mr. Gorr. No. It illustrates the point we have to be careful to 
protect private rights. It has nothing to do with title 5, United 
States Code, section 22. I think, however, we do have some regula- 
tion about not opening private mail. 

Mr. Fascetx. This is simply the exposure of a delivery. 

Mr. Gorr. That is right. , 

Mr. Fascetx. And it didn’t even go to the addressee? 

Mr. Horrman. If I might interrupt you, it is the law until tomor- 
row, or until some other court says it isn’t, anyway. 

Mr. Fascetx. The reason I am asking, because it would appear to 
me if I were on the other side of the table there would be a very 
important case, no statute on it, no case law, and here is a great 
opinion of law being expounded. 

Mr. Gorr. I don’t know whether it is a great opinion of law. As 
I remember, I believe we would have authorized him to give the 
information. Because it would seem to me that was of consequence— 
Ithink probably he was instructed 

Mr. Fasceti. This is a great principle of law you have compared, 
and I am amazed—the Executive takes it upon himself, despite the 
fact the court makes a finding, authorizes the disclosure of the in- 
formation. Yet the court held that fiduciary relationship exists to 
the addressee, which may not be violated. 

The theory of law you are telling me is that despite the fact, that 
one-half of the parties in fiduciary relationship can violate it. I must 
admit at this point I am really confused, and I think the court was, 
too, in that case. And you would probably never authorize the 
disclosure. 

Furthermore, since their sending whatever it was to these people 
was not in itself a violation of a Federal law—that was a pretty key 
phrase in that decision, wasn’t it ? 

Mr. Horrman. I don’t think the witness should be asked to criti- 
cze the court. They might have him down there for contempt. 

Mr. Fasceti. I am not asking him to. 

Mr. Gorr. I don’t think the case is of great moment. It was given 
to illustrate that the court does think there are cases of confidential 
relationship. 
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Mr. Horrman. We had the opposite here the other day, when thy 
court told the FBI to dig up. 

Mr. Gorr. I am trying to say that we think it is important that» 
do have the right to issue these regulations and operate the busines 
and so that every employee will not answer everything that somebo4 
asks him. If we can’t issue regulations to tell him at least congy 
his superiors, the head of the agency, the Postmaster General, then j 
means we would be precluded from asserting any right to -withholj 
because the information is already given. 

Mr. Fasceiy. I agree. But I can’t understand how that amen. 
ment would affect what you are talking about. 

Mr. Gorr. It kind of muddies the water. 

Mr. Mrrcweti. Does this case, Boske v. Comingore and Unite 
States ex rel., Touhy v. Ragen, have anything to do with this amen. 
ment ? 

Mr. Gorr. No, in my opinon those cases simply illustrate that , 
statute such as title 5, United States Code, section 22, was the ready 
available reference. It is clearly defined and readily available fy 
citation. Actually, as I have said many times, I don’t think it is the 
basic authority on which information is denied. In those cases the 
court didn’t pass on whether the head of the department could hay | 
refused to give the information. 

Mr. Mircuet. Passed only on the subordinate? 

Mr. Gorr. That is right. 

Mr. Mircuetyt. Does this amendment change that ? 

Mr. Gorr. I doubt if it does basically. But it leaves that question, 

Mr. Mrrcuety. Will you refer 

Mr. Fascety. I would just add it would be very easy to straighten 
that language out, if you want to repeat the statute again. Addings 
sentence—— 





AMENDMENT WOULD NOT AFFECT DEPARTMENT HEAD WITHHOLDING 
INFORMATION 


Mr. Mircuet.. In your opinion, does that amendment take away 
from the head of a department the right to withhold information! 

Mr. Gorr. It certainly does not. It applies only to subordinates, 
except in this way, and here we have to get into some more ifs on 
this thing. If it is intended to take away the right of the head of the 
department to issue regulations on certain types of information that 
must be withheld, then going further the employee would readily 
give any information asked and this would effectively prevent the 
head of the department therefore from asserting any privilege, that 
is any privilege on the matter. 


OBJECTIVES OF PROPOSED AMENDMENT 


Mr. Mircuety. The proposed amendment is then not a drastic meas 
ure. It is intended to accomplish the following: 

1. To restore title 5, United States Code, section 22, to its proper 
status as a housekeeping statute, clarifying for the benefit of Congress, 
Government officials, the press and the public the true purpose of the 
statute and by so doing preventing its further misuse. 

2. Eliminate title 5, United States Code, section 22, as an authority 
for the ultimate withholding of information and records. The head of 
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a department will not be able to use the amended statute as authority 
for witholding information. That is the head of a department. He 
will have to resort to some other statute, executive or constitutional 
ivilege. 

a a the departments and the agencies, and ultimately the courts, 
to clarify the present muddled law on withholding of information. 
Henceforth, assertion of withholding authority cannot be based on 
title 5, United States Code, section 22. Thus, the Congress will re- 
solve the question left open by the Boske and Tuohy cases; if with- 
holding authority is claimed a basis for it other than title 5, United 
States Code, section 22, will have to be specified. 

4, Induce the executive departments to review their present rules 
and regulations restricting the availability of information and records, 
and if found necessary, request specific legislation which must be sup- 
ported and justified. 

It does not do the following things, Mr. Goff: 

1. It does not take away the authority of a head of department to 
make rules and regulations governing the conduct of subordinates. 

2. It does not overrule or change in any way the two major decisions 
in Boske v. Comingore and Touhy v. Regan. 

3. It does not change the ruling of the Supreme Court in J. S. v. 
Reynolds, since that decision was not based on title 5, United States 
Code, section 22. And Mr. Chairman, that case has been cited to us 
many times. 

4, It does not affect any other statute. 

5. It does not affect— 


information which concerns or relates to the trade secrets, processes, opera- 
tions, style of work, or apparatus, or to the identity, confidential statistical data, 
amount or source of any income, profits, losses, or expenditures of any person, 
firm, partnership, corporation, or association. 

That quotation is taken from title 18, United States Code, section 
1905, a criminal statute enacted June 25, 1948, applying to all officers 
and Government employees. The proposed amendment would not 
affect so-called trade secrets, protected by this statute. 

Mr. Goff, will you kindly turn to Deputy Postmaster General 
Maurice H. Stan’s report dated April 12, 1957? 

Mr. Gorr. Before I do—would you let me say this: Today is the 
first time I ever heard a real statement of the purpose of the statute. 
I read this memorandum you handed to me. Certainly my reaction 
was, and it has been entirely by the communications received from this 
committee and reading of the proposed statute, that there was some 
intention to restrict the right of the head of the department to in- 
struct his employees. I am very interested in your statement. I hope 
the proposed bill if enacted—I hope it won’t be—but if it is, I hope 
it will be put into the report of the committee. Because I think to a 
person who has not received such explanation as you gave here now, 
that it does raise the question as to the right of a head of a depart- 
ment to so instruct his subordinates. 

Mr. Mircnett. How? Can you give me one example of how, in 
the language of this amendment? 

Mr. Bors. Here is an example: Title 5, United States Code, sec- 
tion 22, authorizes the head of the department to issue regulations. 
Under that ostensible and easy authority, we have issued regulations, 
awhole book of them. There is a page and a half that has to do with 
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the release of information. Now, you state here that this will ng 
be—the language is: 


This section does not authorize withholding information from the 
limiting the availability of records to the public. 

You are talking about the head of the department, but you haye jt 
tacked onto a statute that has to do with subordinates. It seems to mp 
we are doing a lot of arguing when we are in agreement on the bagic 
premise ; that is, that this title 5, United States Code, section 22, ap. 
plies only to subordinates, not to the basic right to release information, 

Mr. Mircuetu. There is the amendment and the basic law it jg at. 
tached to right on top. How does it change or modify the authority 
given in title 5, United States Code, section 22, to the head of a de. 
partment? He can still tell his subordinates, can’t he, what to do? 

Mr. Horrman. May I ask a question, Mr. Chairman ? 

Mr. Moss. Yes. 

Mr. Horrman. This reads: 


Public op 


The head of each department is authorized to prescribe regulations, not incop. 
sistent with law, for the government of his department, the conduct of its officers 
and clerks, the distribution and performance of its business, and the custody, 
use, and preservation of the records, papers, and property appertaining thereto, 


That is the law today. This is proposed as an amendment: 


This section does not authorize withholding information from the public or 
limiting availability of records to the public. 

That opens wide the door for any construction that the court may 
wish to place onit. It destroys the authority of the head of the depart- 
ment to make any rules or regulations for the government of his 
department, because with that amendment he can’t withhold any in- 
formation. He has to turn himself wrong side out every time any 
member of the public asks him anything. 

Mr. Gorr. Well, now, that is really—I am inclined to that view. 
Let me follow a little further on that, if I may. 

Mr. Horrman. Let’s take the wording: 


This section does not authorize withholding information from the public, 


That means you can’t withhold anything; does it not? Who is the 
public? That means every Tom, Dick, and Harry that walks in and 
wants to see some of the department records will get them. 

Mr. Mrrcneti. To whom would he go? 

Mr. Gorr. We hope he would go to some responsible official. 

Mr. Mircueryi. He would have to go to the head of the agency. 

Mr. Gorr. We are afraid this might be construed as meaning that 
we couldn’t make regulations that subordinates couldn’t make decisions 
on withholding information. 

Mr. Fascetu. I don’t see how you can arrive at that construction 
as long as the ultimate fact is not accomplished. 

Mr. Gorr. As Mr. Hoffman says, sometimes I think we are surprised 
at what courts hold. 

Mr. Fascett. I agree in the report if legislation is adopted it ought 
to be made quite clear that it doesn’t interfere with the authority of 
the department head to make regulations concerning subordinates. 

Mr. Gorr. That is all we are interested in. 

Mr. Mrrcueti. That is why we are having legislative hearings; t0 
clarify the intent of Congress, so the departments will understand 
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TITLE 5, UNITED STATES CODE, SECTION 22, IS HOUSEKEEPING STATUTE ONLY 


Mr. Gorr. I do agree with you that—I think an agency head is 
mistaken if he cites this statute—and I remember very distinctly 
peing before this committee—I think I followed somebody who testi- 
fied the other way—and I said at that time that I think it is only a 
housekeeping statute. 

Mr. Mircuetn. You did. 

Mr. Fasceti. I think your point is well taken, and I think we under- 
sand your position very clearly, Mr. Goff. 

Mr. Gorr. I don’t want to quarrel with you. 

Mr. Fascetu. I think the point you have made is a very valid point, 
anda very clear one. 

Mr. Mrrcnetyi. On that very point—— 

Mr. Gorr. Now, I will tell you, I don’t want to suggest language to 
ou. 

. Mr. Horrman. Before we adjourn, would you let me suggest, the 
amendment I had might be construed as requiring the giving of in- 
formation, in all cases except— 

where such action would endanger the national security or reasonably impair the 
efficiency of operations— 

and there should be another phrase that would protect the right of 
the sender and recipient of mail. 

Mr. Fascett. Privacy? 

Mr. Horrman. What the judge called fiduciary relation. But I 
mean the right of privacy of the people who mail or receive letters. 
I wish, before you come back, you will get some words to put in there 
to do that. 

Mr. Gorr. I will try to do that. 

Mr. Horrman. You see what I am getting at. Protect the individ- 
ual who mails the letter, and the fellow who is going to get it. I don’t 
know how to word it. 

Mr. Gorr. When you start laying out those things, that does limit it 
to those specific things. It seems to me what you need here is to change 
your wording to something like this: 

This section does not authorize department heads to withhold information 
from the public or limit the availability or records. 

Mr. Mircuei.. You want to clarify it. That is a good sentence. 

Mr. Gorr. Let us confine it—you are talking about the giving of in- 
formation. 

Mr. Mrrcneti. The ultimate. Asa matter of fact, you are the one 
who pointed out to this committee in our hearings November 1955 that 
you had all the authority you need. You have title 5, United States 
Code, section 1002. You specifically insisted on that. 

Mr. Gorr. That is right. We think that is a more specific statute 
than this. That applies to the agency and the agency head. Title 5, 
United States Code, section 22, is just on how he may instruct his sub- 
ordinates. 

Mr. Mircuetu. Therefore, this amendment won’t affect title 5, 
United States Code, section 1002? 

Mr. Gorr. The trouble is you get a statute like this, a recent enact- 
ment of the Congress; then you get into court and you get into an ar- 
gument like Mr. Fascell referred to. I am not here to criticize the 
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draftsmanship, but it seems to me it: leaves the thing open as to what 
you really meant. 

Mr. Fascetx. If it were restricted to the problem of drafting, or the 
enactment of regulation, for example—I am just thinking out loud 
now, that if you provided somewhere else that department heads ghajj 
not have the authority to do so and so, then you came back to the regy. 
lation or housekeeping section and said neither shall he have the gp. 
thority to propose regulations which are contrary to the other py. 
hibition. 

Mr. Gorr. Well, of course, then we get into this old runaround about 
executive rights and legislative rights, and judicial rights, and I wij} 
tell you, it is an undefined area that nobody knows what the answer 
really is. In a way, I think it is kind of a healthy thing there ign} 
anything definitely setled. In a nation like ours, with our goverp. 
mental structure set up with checks and balances, there has to be 
these areas where there is a rather undefined situation, and I think jf 
the Congress goes off the reservation, or your department head, or ex. 
ecutive officer, goes too far, public opinion is a pretty good restriction 
that eventually has its way. 

I think there are a lot of people thought about this, certainly lor 
before I ever did, and there just never has been any expressed deline- 
ation of where the power of one branch of the Government ceases and 
the other starts. 

Mr. Fasceii. Except as expressed by the courts ? 

Mr. Gorr. That is right. And there has been a lot of difference of 
opinion on that. 

I think this, that probably if you enacted the statute, that probably 
title 5, United States Code, would no longer be cited as it has been so 
many times, as though it were the final answer. It isn’t. I agree with 
you gentlemen that it isn’t the final answer. The final answer is much 
more basic than that. 












































































EXECUTIVE DEPARTMENT’S ASSISTANCE REQUESTED 







Mr. Mircuery. I would like, Mr. Chairman, to have the record show 
that for 2 years you have been asking the departments for suggestions 
on amending title 5, United States Code, section 22. And since this 
amendment was proposed, in a series of questions we asked what 
amendatory language they would suggest to title 5, United States 
Code, section 22. That was last June. (See subcommittee hearings, 
pt. 12.) 

We got no suggestions. The chairman and the other members in- 
troduced this bill. We went back again and asked, and we got none 
until this morning when Mr. Goff, for the first time, representing 
this time the entire executive, came before us. 

Mr. Fasceti. Mr. Goff has been very cooperative. Therefore, I am 
not surprised that he would make suggestions on what he thinks is a 
bad situation. 

Mr. Gorr. I am not sure it is a bad situation. 
for the executive department. 
Department. 

Mr. Mrrcurii. You have then really no objection to this modifica- 
tion ? 

Mr. Gorr. I would like to study it more than just sitting here. 










And I can’t speak 
I am speaking for the Post Office 
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{nd you know after all I am not in a position to express opinions on 
jegislation that is not cleared through the Bureau of the Budget. 
This is purely a personal opinion, and I want it so understood. After 
all, have some superiors, too, and I might want to discuss it with 


Mr. Fasc. We understand, of course, that this is purely a per- 
gual opinion, and is certainly not binding. Perhaps in the language 
we might provide that no regulations shall be prepared governing the 
enduct of subordinates dealing with the withholding of information 
qless the withholder of that information is specifically authorized 
bylaw. We could do it that way. , 

“Mr. Gorr. I think you would have some difficulty that way, be- 
ae Fasceti. That would be a little tight. 

Mr.Gorr. Yes. It would be too tight. Because there are all these 
matters with regard to patrons, private business, and they have to deal 
with us. We are the only Department engaged in the delivery of 
mail. That is their only chance. If they want to send a letter, they 
have to send it by us. We don’t think you should make it too tight. 
These are not regulations that were put out originally by this admin- 
istration. They have grown up through the years. There is a good 
reason behind— 

Mr. Fasceiz. I agree about having a certain amount of flexibility. 


NO EFFECT ON COURT CASES 


Mr. Mircneti. We received answers from the Department of Jus- 
tie, Mr. Chairman, that we put in the record a little earlier. On 


page 2 of their letter of July 18, 1957, the Department of Justice said: 


We do not believe that the proposed amendments would have any effect on 
the principles announced in the cases mentioned in question 5. 

Question 5 were the Boske v. Comingore and Touhy v. Regan cases. 

Obviously under any such amendment new factual situations might be pre- 
sented in the future cases. It would appear that the actual decision of the 
curt in the Reynolds case was based on grounds other than Revised Statutes 
61; however, the opinion in this case speaks for itself. Moreover, there are 
many statutes which are applicable to particular agencies restricting the dis- 
dosure of certain types of information. If the proposed amendment should 
become law a meaningful study of those other statutes, their legislative history, 
and congressional intent in the light of the proposed amendment will contain more 
detailed information than is available to us. 


I would like to read from the letter of Mr. Maurice H. Stans, Dep- 
uty Postmaster General, April 12, page 2, next to the last paragraph. 
Itsays : 

EFFECT OF AMENDMENT ON POSTMASTER GENERAL 


If the law is amended as proposed by these bills, we believe it will prohibit 
the Postmaster General from instructing his employees that they may not 
release to the public certain information. We believe that the law as presently 
written should remain unchanged. It does not constitute authority in the heads 
of executive departments to withhold reports and information. Authority of 
executive heads to withhold information from the public stems from the basic 
authority of the President under the Constitution which was given statutory 
recognition by title 5, United States Code, section 1002. 


Can you say the amendment will prohibit the Postmaster General 
from instructing withholding when you go on to say that the present 
law does not constitute authority to withhold ? 
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Mr. Gorr. The only thing I can say is that that is our Conclusion, 
after studying it through. But the difficulty is how somebody ¢y 
might construe it. We think it really isn’t clearly defined. With al 
due respect to you gentlemen, it seems to me it does muddy the waty 
a little. I am going to read from our comment and answer to your 
questions there. 

Mr. Mrrcnet.. I was coming to that. If you will refer to yop 
answer on July 15 

Mr. Gorr. These were drafted by me, frankly. They were dig 
cussed. 

Mr. Mircuetu. They were not drafted by you? 

Mr. Gorr. They were. They were drafted in the office. That ig 
there was some discussion among the office. : 

Mr. Mircuetu. Will you refer to the first page of your letter of 
July 15, to the paragraph 

Mr. Gorr. All right. 

Mr. Mircnety (reading) : 


























Our concern with the proposed amendment— 


down at the bottom of the page. 
Mr. Gorr. Yes. 
Mr. MircuHety (reading) : 


of title 5, United States Code, section 22 is that it will be so interpreted ag ty 
preclude the Postmaster General from instructing his subordinates as to what 
information or records they, the subordinates, are not authorized to release or 
make available. We strongly believe the Postmaster General should have cop. 
tinued authority to so instruct his subordinates. 


In view of what you say in the prior paragraph above that one, 
what basis do you really have for this fear ? 

















INHERENT POWER 


Mr. Gorr. Well, we don’t want to take too much—lI don’t want to 
say I am any different from anybody else, except that you caused 
me to study these statutes a lot more than I ever would have other. 
wise. But what I am afraid is that somebody who hasn’t studied 
these things through, and what they mean, and basically on what the 
authority is based, would so interpret that statute. That is the only 
reason I have the objection. 

Now, in my answer, if you will look on page 4 of the same reply 
to the questions you are asking about—it discusses United States 
v. Reynolds. And I say there that in the footnote it is stated that— 
While the claim of executive power to suppress documents is based more in- 
mediately on title 5, United States Code, section 22, the roots go much more 
deeply. 

You know, it is only natural, you have a statute right there, that 
you cite. Further, the footnote says: 


It is said that revised statute section 161, title 5, United States Code, section 
22, is only a legislative recognition of an inherent executive power which is 
protected in the constitutional system of separation of power. 

Now, I don’t like that word “inherent.” I don’t like the term 


It was used in the famous case, about, you remember, where Mr. 
Truman seized—— 


Mr. Mrrcnetu. The steel seizure cases. 
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Mr. Gorr. Yes. am 

Mr. Moss. Sort of booted about there; wasn’t it 4 * 

Mr. Gorr. Yes. I don’t like the use of this word “inherent. It 
must come from something, and it seems to me it comes from the 
orant under the Constitution that the executive power is in the execu- 
five branch, the legislative power in the legislative branch, and the 
judiciary power 1s in the judicial branch. a fas 
" But this is something very fundamental and I don’t want it mixed 
up in this housekeeping instruction to subordinate statutes. 

Mr. Moss. Actually, when you get down to it, all the executive 
power isn’t in the Executive, all the legislative power isn’t in the 
(Congress and all the judicial power isn’t in the judiciary. 

Mr. Gorr. Actually, it isn’t. But as a practical matter, I have 
grved in the legislative branch and have now had some experience in 
the other. There is a check and balance and the men who composed 
the Constitution certainly knew what they were doing. An executive 
department isn’t going to consistently quarrel with Congress and be 
unreasonable, because eventually Congress controls the purse strings 
and there has to be a give and take back and forth between the two. 

I want to allude again to public opinion. If an executive official 
persisted in something that couldn’t be justified, sooner or later public 
opinion is going to catch up with him on it. That is all there is to it. 
There is a restraint there. 

Mr. Mircnent. Mr. Goff, when Congressman Hoffman was asking 
if you needed title 5, United States Code, section 22 to keep a post- 
man from reading a postcard, you said, Yes. That isn’t true; is it? 

Mr. Gorr. Well, maybe I better qualify that. 

Mr. Mircneti. You have a specific statute on that? 

Mr. Gorr. Do we have a specific statute? I don’t believe we do. 

Mr. Moss. From reading and disclosing the content of a postcard ? 
Isn't that first-class mail? 

Mr. Gorr. No, it isn’t. You see, when anybody writes their message 
on a posteard—— 

Mr. Mircneti. Actually, it is not private. 

Mr. Gorr. No, it is not private. Really that is the case. I think 
if we have an employee who was persistently reading postcards we 
would probably take some disciplinary action against him. 

Mr. Mircuetn. But there is no regulation necessary ? 

Mr. Gorr. No, I believe we should have one. 

Mr. Fascet,. Assuming this amendment is adopted to this section of 
the law, do you feel that the Postmaster General could or could not 
issue a regulation which said “No subordinate shall release or disclose 
any information without my prior authority” ? 

Mr. Gorr. You mean if this is enacted as you have stated it ? 

Mr. Fascriu. Yes, sir. 

Mr. Gorr. I will tell you this, as a matter of the efficient operation of 
the Department and the protection of its patrons, I think we would 
still have to leave a regulation in. 

Mr. Fasceit. But does the Postmaster General have the authority 
to issue a regulation which says, “No subordinate shall release or 
disclose any information without m, prior authority ?” 

Does he have that authority now? 
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Mr. Gorr. Well, of course, it would be an absurdity. 
master General 
Mr. Fascetu. 


No Pogt. 








As a matter of law 











AUTHORTY OF POSTMASTER GENERAL TO ISSUE REGULATIONS 


Mr. Gorr. As a matter of law we have the general statute, title 5, 
United States Code, section 369, and I think we do have that right, 
Mr. Fascetxi. Would the Postmaster General have the : authority to 


issue such regulation under title 5, United States Code, section 29? 
Mr. Gorr. Now? 
Mr. Fascetu. Yes. 



























































Mr. Gorr. I think he would have the authority. I think he would 
Mr. Fasceti. That is not the question I asked you. 
Mr. Gorr. The thing is, when you talk about any information, Q 











man couldn’t come in ‘and ask how much postage he would have to 
send on a letter to England. 

Mr. Fascetx. But as a matter of law the Postmaster General under 
title 5, United States Code, section 22, now has authority to issue 
instructions to any subordinate telling him not to give out any infor. 
mation, or give any information without his prior authority? That 
is the purpose of title 5, United States Code, section 22; isn’t it? 

Mr. Gorr. No; I don’t think so. I don’t think when they made 
it——— 

Mr. Fascery. It is a question of preservation and custody and use 
of records; isn’t it ? 

Mr. Gorr. Yes, sir; I don’t think that was particularly thought of, 
In making regulations, it occurred to somebody maybe we ought to put 
something in there that he shouldn’t give out information on the 
private affairs of the patrons. 

Mr. Fascetu. As a matter of fact, title 5, United States Code, sec 
tion 22, however, is used as a method w hereby the head of a department 
can issue a regulation whereby he does instruct his subordinates as to 
what information they can give out, without prior superior authority, 
that is the purpose of the regulation ? ? 

Mr. Gorr. That is right. Incidentally, of course, the 

Mr. Fascetu. Therefore, the converse has to be true, which is, that 
if it isn’t in the regulation, you can’t do it. 

Mr. Gorr. Well, now, Mr. Fascell, employees of the Post Office De- 
partment, they are no different from anybody else, and you will find it 
in any kind of a plant of any other kind of business, you have to be 
very specific. 

Mr. Fascetr. 
at all. 

Mr. Gorr. They are not lawyers, and wouldn’t argue out “Since it 
isn’t forbidden I can do it.” The best thing is to spell it out. 

Mr. Fasceit. Therefore, you use the regul: ation method to spell it 
out. 

Mr. Gorr. That is right. This reference in title 5, United States 
Code, section 369 is a general outline of the duties of the Postmaster 
General, and I think there is general authority there without title 5, 
United States Code, section 22. 
Mr. Mrrcuet.. Right, there is. 
























































































































































I will agree with that. I am not arguing the point 
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Mr. Fascett. For the issuance of regulations for the preservation, 
custody and use of records? 

Mr. Gorr. The second part says: 

It shall be the duty of the Postmaster General, first, to establish and discon- 
tinue post offices ; second, to instruct all persons in the postal service with refer- 
ence to their postal duties. 

[think that is plenty of authority. ag 

Mr. Mrrcnetu. That is all you need. That is wide open. 

Mr. Gorr. Then, of course, there is the one saying: 

To supervise generally the business of the Department and execute all laws 
relative to the postal service— 
and T think probably— — 

Mr. Mrrcnert. As a matter of fact, the proposed amendment 
youldn’t hurt the Department. 

Mr. Gorr. Yes; but I don’t want anybody construing it that we 
can't issue regulations in regard to withholding certain types of in- 
formation. 

Mr. Fasceti. Now, that is different. When you put that last modi- 
fying thing on there, that is different. Now, if it is to be construed 
that you should not have the right to issue regulation, you and I would 
have no quarrel. I agree you do have and should have the right to 
issue regulations. But when you add “to withhold certain types of 
information,” that is something else again. 

Mr. Gorr. I don’t want to quarrel with you, Mr. Fascell, but it 
does seem to me we have the duty that the court referred to in this 
Kasper case as a fiduciary duty to our patrons. 

Mr. Fasceti. Where you have a requirement by statute or by law, 
and whether or not you and I interpret the law differently is some- 
thing for the courts to decide, but as far as the statute is concerned, 
itought to be clear. 


TWO LAWS BARRING POST OFFICE DISCLOSURE OF INFORMATION 


Mr. Gorr. We have only two statutes, that I have referred to today, 
that specifically refer to disclosure of certain types of information. 
One, we can’t open a first-class letter, and second, we can’t give infor- 
mation on the deposits of depositors in the postal savings. Those are 
the only cases where there is a specific statute. ; 

Mr. Fascety. Except even in that statute it provides the Postmaster 
General can do it? 

Mr. Gorr. That is right. 

Mr. Fascetz. And there is no prohibition against the use of that 
information in a lawsuit ? 

Mr. Gorr. That is right. 

Mr. Fascett. So Congress did have in mind in enacting those 
statutes, for example, the possibilities of a higher conflicting public 
interest to that of the individual’s privacy. For example, a con- 
spiracy case. And I am wondering, getting back to the case you 
ated, if the court took that into consideration, it said no Federal 
hw was being violated. On the other hand, there was the question 
of conspiracy here. 
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I would be very interested to know whether or not the fact that Was 
sought to be proven was a point of conspiracy, and the judge ruled 
that out. I would be arguing like Billy Sunday for that one, 

Mr. Mirenet.. Do you believe the court should be your reviewin 
authority with respect to when the Government departments With. 
hold information ? 

Mr. Gorr. That is kind of a diffeult one, because, of COUrSe, you 
know, if the court determines anything it has to be disclosed to the 
court. 

Mr. Mircnen.. That is what I say. Asa lawyer, not necessarily in 
your official position today, but as a lawyer, do you believe that’ the 
reviewing authority should be the court when there is a claim of priv- 
ilege and the court should see the record and documents? 

Mr. Gorr. Now, you present a very difficult question. Because 
there, again, you get into a matter of the operation of an executive 
department. 

Mr. Mrrcuen.. I am just talking about the court, now, not de. 
fense lawyers or prosecution lawyers. I am just talking about the 
court. Do you believe that the court should look at the controversial 
document of a Government agency ? 

Mr. Gorr. Well, of course, as far as I am concerned, I would haye 
complete confidence in the courts, for myself, personally. But T am 
wondering when we get to the ultimate fact, having to do with the 
operation of an executive department, whether the executive funda- 
mentally under the Constitution should surrender the final determina- 
tion to a great branch of the Government outside of an executive 
department ? 

Mr. Fasceit. Wouldn’t you modify that by saying “depending 
upon the fact of each individual case’? 

Mr. Gorr. Yes; I think we would have to put that in. The reason 
I get into that point, I am thinking about security matters. I think 
ultimately somebody, the President or the Secretary of Defense, 
ultimately has to make a decision on defense matters. 

Mr. Mrrcnetx. And he would give the justification to the court for 
his decision, but he sets forth his reason. 

Mr. Gorr. That is right. 

Mr. Mrrene i. That is United States against Reynolds. 

Mr. Fasceti. The point is whether or not the Executive’s reason is 
subject to review or must be accepted. That is the whole question. 

Mr. Mircnety. There is the whole point. 

Mr. Gorr. I would want to study that one a little further before I 
would say. 

Mr. Fasceny. Getting back to page 2, Mr. Goff, there is something 
here I would like cleared up. 

Mr. Gorr. Is that in my statement, Mr. Fascell ? 

Under our instructions, when an employee is subpenaed, our con- 
fidence in the court is pretty well set forth in this regulation, I think. 
In that regulation that I have attached to our report we say that 
when an employee is subpenaed to produce records we tell him at all 
times to appear at the request of the court with the record, but to 
submit these regulations and explain to the court the reasons. We 
also tell him if the court directs him to furnish the information 
that he do furnish information. 

Mr. Fasceiti. Well, that is 
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Mr. GorF (reading) : 

postmasters and postal employees will comply with a proper subpena duces 
tecum issued by a court of record only after consultation with the Post Office 
Department and authorization by the Department. When employees are author- 
jzed to comply with the subpena duces tecum, they will not leave the records 
themselves with the court, but will leave copies prepared for that purpose. 

That isn’t quite the one I wanted. 

Here itis. | Reading: | 

A postmaster or other postal employee will comply with a summons requiring 
his appearance in court. He will not testify as to the names and addresses of 
post-office patrons, mail matter, postal-savings accounts, or money orders, unless 
he is specifically directed to do so by the court after first calling the attention of 
the court to this regulation. 

Inother words, we still leave the avenue open. 

» Fascett. Have you ever had a case where the Postmaster Gen- 

MY. . 
eral was served a subpena duces tecum / 

Mr. Gorr. I don’t think so. 

Mr. Fascety. In your opinion, would the regulations apply in that 
ease ! rh . 2 . . 

Mr. Gorr. That is a tough one. Of course, these regulations don’t 
apply to the Postmaster General, only to subordinates. 

There is a case—I think Mr. Mitchell knows it, there was an old ease 
of one of our—either a President or Secretary of State, who was 
directed to produce and appear. 

I don’t know the citation. 

Mr. Mircue... That goes way back. 

Mr. Gorr. But we just hope it won’t happen to the Postmaster 
(General. 

Mr. Moss. I might ask at this point that you supply for the record 
all cases involving the Post Office Department and title 5, United 
States Code, section 22, district court, courts of appeal, and Supreme 
Court. 

Mr. Gorr. We will be happy to try to do that (exhibit VI). 

Mr. Fascetit. Mr. Chairman ? 

Mr. Moss. Mr. Fascell. 

Mr. Fascet,. On page 2 of today’s statement: 

The following records, documents, and information are considered confidential, 
and may not be disclosed by subordinate officers or employees of the Department 
without authorization. 

First of all, am I correct in assuming that with authorization any of 
them may be released ? 

Mr. Gorr. I can’t make an unqualified answer. I think we have 
always refused to disclose reports of postal inspectors in all instances; 
yes. Aside from these you know, if there is a good reason for it, the 
Postmaster General grants it. 

Mr. Fasceii. Let's take these items one by one, and tell us whether 
or not—what the law is, or the statute or the case or what it is you 
are relying on for this nondisclosure: reports of postal inspectors. 

Mr. Gorr. You mean each one of these? In order ? 

Mr. Fasceiy. Yes, sir. 

Mr. Gorr. I don’t think there is any of them that there is a specific 
statute except No. 6, there. 

Records 

Mr. Fasceny. Title 39, United States Code, section 762, No. 6? 
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Mr. Gorr. Yes, sir, records regarding postal-savings accounts, WV, 
have considered there are strong reasons why we couldn’t—— 
~ . . . ~ “ . ‘ ~ 
Mr. Fasceix. You don’t rely on title 5, United States Code, section 
22 for this authority ¢ 
Mr. Gorr. No, sir, not at all. 
Mr. Fascetit. What do you do, rely on—— 


Mr. Gorr. I don’t think we would say the sanctity of the mail, p 
‘ause that is for a matter of first-class mail. But we rely on what y | 


regard as a duty to our patrons to protect their private affairs, 

Mr. Fascetx. In other words, these nondisclosures then are jug 
the experience of the Department over a great many years, as being 
just good business, good sense ? 

Mr. Gorr. And then to protect a lot of little people. People hay 
to handle their mail with us, and we think we ought to try to protec 
their private affairs. There might be some good reason, the court o 
some other reason, that it would be given out. 

Mr. Fascetx. Take the reports of a postal inspector. Take a “fo 
instance.” I don’t have anything in mind particularly. But taketh 
improper operation of a post office in some area of the country iy 
which you use very poor management short of fraud. A 

No fraud involved, but just a bad operation. Is there anything 
like that ever made public? : 

Mr. Gorr. No, it is not, except as charges are filed against the post- 
master. But you see the postal inspector—and I might say our postal 
inspectors are part of a system instituted long before the FBI was 
ever thought of. It is the oldest investigatory service in Government, 

Now, they go out to investigate a certain situation. Now, obviously, 
they go to a lot of people that wouldn’t want their identity disclosed, 
Obviously, they get a lot of information that is unevaluated. It 
might injure some perfectly upright citizen. Obviously, they go to 
people that will say things by reason of spite or something like that, 

Mr. Fascett. Is the report available to the postmaster or employees 
who may be charted as a result of it? 

Mr. Gorr. No, the report itself isn’t. 

Mr. Fascetx. This is all unevaluated evidence ? 

Mr. Gorr. That is right. 

They go out and get all the information they can about the incident, 

Mr. Fascetx. Yet, it may be used to terminate a man’s employ: 
ment ? 

Mr. Gorr. Well, not the information—not the inspector’s report. 

Mr. Fascetz. The evidence 

Mr. Gorr. The evidence that might be adduced as a result of the 
report, that might be used against him. But you see that is the start 
of the case. We ask for an investigation to be made and he goes out 
and gets it. Then they go to that individual or this individual and 
see if they can use his testimony or if it is proper testimony or if he 
is a trustworthy witness. 

Mr. Fascetu. All cases of criminal violation are turned over to the 
Department of Justice? 

Mr. Gorr. That is right. 

Mr. Fascetzi. And all cases of noncriminal violations are handled 
within your own department, are they not? 

Mr. Gorr. Not all. When it relates to the conduct of employees, the 
Civil Service Commission has a large hand in regulating the conduct 
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of employees. And of course, we also use the postal inspectors in the 
administrative proceedings we have on frauds which are not criminal 
innature. They go out and make an investigation before complaint is 
ever filed, and obviously we don’t submit the inspector’s report. 

We certainly submit evidence that may be the result of the inspec- 
tor’s report, and the information it contains. — 

Mr. Fasceii. In other words, except for item No. 6, all the other 
withholdings described there are those that are withheld in the good 
judgment of the Department. 

Mr. Gorr. That is right. 

Mr. Fascetu. That is all I have, Mr. Chairman. 

Mr. Moss. Any further questions ? 

Mr. MircHeti. Do you have an understanding of what the chai- 
man wants on the court cases? 

Mr. Gorr. Yes, sir. 

Mr. Mircnett. Where your department was involved with title 5, 
United States Code, section 22? 

Mr. Gorr. That is right (exhibit VI). 

Mr. Moss. Mr. Goff, that will conclude this session of the hearing. 
We want to thank you. 

Mr. Gorr. May I make this statement, that most of those, I believe, 
where the Department was involved were in courts of original juris- 
diction. They may not be reported cases many times. 

Mr. Mircueti. The Department would have such a record of it, 
wouldn’t it ? 

Mr. Fascetn. If you have a written ruling by the court, that is 
what we are after. I know in a great many Federal courts, for ex- 
ample, the judge dictates his ruling. 

Mr. Moss. The committee is adjourned. 

(At 12: 30 p. m., an adjournment was taken.) 
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DEPARTMENT OF AGRICULTURE, 
Washington, D. C., April 15, 1957. 








Hon. WILLIAM L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives. 

Drar CONGRESSMAN Dawson: This is in reply to your request of January 17, 
1957, for a report on H. R. 2810, a bill to amend section 161 of the Revised Statute: 
with respect to the authority of Federal officers and agencies to withhold infor. 
mation and limit the availability of records. 

This Department does not favor passage of the bill. 

The bill amends section 161 of the Revised Statutes (5 U. 8. C. 22), whiq 
provides for regulations by the head of a department with respect to custody. 
use, and preservation of records, to state that the section does not authorize with. 
holding information from the public or limit the availability of records to the 
public, but that it shall not be construed as requiring the giving of information 
or the making of records available in certain specified circumstances, 

The statute is derived from legislation which was enacted in 1789 and has 
remained unchanged since 1872. It has been considered and construed by the 
courts, including the Supreme Court of the United States, in a number of eases, 
and this settled construction has furnished a clear basis for the operations of the 
executive departments. Therefore, the Department believes the provision should 
not be amended. However, should the Congress determine that some amené- 
ment is necessary, this Department would interpose no objection to the language 
of H. R. 2810, since the language used in the bill recognizes that the Depart. 
ment has authority to restrict the availability of certain classes of information 
and records. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 

























EK. T. Benson, Necretary, 








DEPARTMENT OF AGRICULTURE, 
Washington, D. C., April 16, 1957. 





Hon. WILLIAM L. DAWSON, 
Chairman, Committee on Government Operations, 
House of Representatives. 

DEAR CONGRESSMAN DAwson: This is in reply to your request of January 24, 
1957, for a report on H. R. 2767, 2768, 2769, and 3497 (identical bills), to amend 
section 161 of the Revised Statutes with respect to the authority of Federal 
officers and agencies to withhold information and limit the availability of 
records. 

This Department recommends against passage of any of the bills. 

The bills would amend section 161, Revised Statutes (5 U. S. C. 22), which 
provides for regulations by the head of a department with respect to custody, 
use, and preservation of records to state that the section does not authorize with 
holding information from the public or limiting the availability of records to the 
public. 

The statute is derived from legislation which was enacted in 1789 and has 
remained unchanged since 1872. It has been considered and construed by the 
courts, including the Supreme Court of the United States, in a number of cases 
and this settled construction has furnished a clear basis for the operations of the 
executive departments. Therefore, it would appear that the provision should not 
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he amended. In the event that Congress determines that some amendment 
jg necessary, it is believed that the passage of H. R. 2810, recently introduced 
in the House of Representatives, would be preferable to any of the above-referred- 
to bills since language used in H. R. 2810 recognizes that the Department head 
pas authority to restrict the availability of certain classes of information. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 
Sincerely yours, 
E. T. BENSON, Secretary. 


ExHibit I-A2 


THE SECRETARY OF COMMERCE, 
Washington, D. C., June 24, 1957. 
Hon. WILLIAM L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Deak Mk. CHAIRMAN: This letter is in reply to your requests for the views 
of the Department of Commerce with respect to H. R. 2767, H. R. 2768, H. R. 
9769, H. R. 2810, and H. R. 3497, bills to amend section 161 of the Revised 
Statutes with respect to the authority of Federal officers and agencies to with- 
hold information and limit the availability of records. 

The Department of Commerce is opposed to enactment of these proposals. 

The Department of Commerce in carrying out its general responsibility to 
foster, promote, and develop the commerce and industry of our Nation is con- 
tinuously engaged in dissemination of information which is valuable to the 
pusiness community. Because use of this technique is so important to the 
Department, we are most sensitive to any action which might be considered 
as having any limiting effect whatsoever on our practice of dissemination or of 
creating any ambiguity with respect to our right to provide information to 
others. There are instances when specific statutory requirements (such as 
sec, 9 of title 13, U. S. C., relating to census data), basic constitutional law, 
national security, or the public interest make withholding of information by 
the Department of Commerce necessary. These occasions are relatively rare 
and occur only after grave consideration of the usual right of the public to 
be informed. 

The proposed legislation would preclude reliance on section 161 of the Re- 
vised Statutes when departments undertake in the public interest to withhold 
information from the public or limit the availability of records to the public. 
While H. R. 2810 would not preclude reliance on R. S. 161 in as broad or cate- 
gorical terms as the other proposals, even that proposed measure, by specifically 
stating the conditions under which construction of the statute would not require 
giving of information, would preclude reliance in certain instances when with- 
holding of information would be in the public interest. 

Reference to annotations of actions taken by departments under this statute 
in withholding in the public interest information since the original enactment 
of the measure in 1879 makes clear the importance of this measure as presently 
on the books. Enactment of any of these proposals would overrule judicial 
determinations of long standing in which regulations by department heads 
forbidding disclosure of certain information have been upheld upon authority 
of Revised Statute 161. The appropriateness of such regulations has been 
commented upon in favorable terms by the courts in such Cases. 

Much information and advice transmitted to the Department of Commerce 
from business sources would fall within that category discussed by the Supreme 
Court when it said: 

“The interests of persons compelled * * to furnish information as to their 
private business affairs would often be seriously affected if the disclosure so 
made were not properly guarded (Boske v. Comingore, 177 U. S. 460, 469 (1899) ). 

The executive branch would face a serious problem if one of these proposals 
were enacted and an occasion arose when withholding of information was 
necessary in the public interest unless there were other statutory or constitu- 
tional bases for such action. 

For reasons set forth above, the Department of Commerce is opposed to 
enactment of these amendatory proposals. 

The Bureau of the Budget has advised that it would interpose no objection 
to the submission of this report to your committee. 

Sincerely yours, 
SINCLAIR WEEKS, Secretary of Commerce. 
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Exuisit I-A3 
It is W 
GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE, tection ¢ 
Washingon, D. C., April 15, 1957. such as t 
Hon. Wirti1aM L. Dawson, informal 
Chairman, Committee on Government Operations, census SI 
House of Representatives. It is ¢ 
Deak Mr. CHAIRMAN: This is in response to your request for the views of the see * 
Department of Defense on House bills H. R. 2810, H. R. 2767, H. R. 2768, HR public f 
2769, and H. R. 3497, which would amend section 161 of the Revised Statutes a 
with respect to the authority of Federal offices and agencies to withhold informa. pationa 
tion and limit the availability of records. For t 
Section 161 of the Revised Statutes (5 U. 8. C. 22) now provides that “the heaq the a 
of each department is authorized to prescribe regulations, not inconsistent with The 1 
law, for the government of his department, the conduct of its officers and Clerks, sion e: 
the distribution and performance of its business, and the custody, use, and preg. : 
ervation of the records, papers, and property appertaining to it.” 
The cited bills would amend this statute by adding thereto the following gep. 
tence: “This section does not authorize withholding information from the publie 
or limit the availability of records to the public.” 
H. R. 2810 would, in addition, qualify the proposed sentence with the phrase: 
“Nor shall this section be construed as requiring the giving of information or the 
making of records available where such action would endanger the national seey. Hon. ¥ 
rity, or unreasonably impair the efficiency of Government operations, or result Ch 
in unfair advantage to any person, or disclose the source of information given an 
agency or official of the United States in confidence.” Deal 
The proposed amendments purport to affect the duty of the executive to safe. H. H. 
guard certain information in the public interest. It is the view of the Department sectior 
of Defense that they do not do so. officers 
The Defense Department’s view is based on its understanding that section 16} Sect 
in its present form is declaratory of existing fundamental law. As it stands, this execut 
section reflects the recognition by Congress of the necessity of certain reasonable to pre: 
procedures employed by the executive in the execution of the duties imposed by their | 
the Constitution, particularly the duty to faithfully execute the laws. The sug- preser 
gesed amendments which attempt to qualify this recognition with respect to the All 
duty to safeguard certain information could only create uncertainty as to the “This 
source and extent of the executive’s responsibility in this area. limitii 
Bill H. R. 2810 is less objectionable than the other bills, inasmuch as it con- tional 
tains a qualifying phrase recognizing the responsibility of the executive to with- giving 
hold certain information. However, the bill may fail in its attempt to list all endar 
categories of information which might require protection in varying circun- ment 
stances, for it appears imposssible to draft such an all-inclusive list. In addi- given 
tion, the bill overlaps and might conflict with other statutes protecting specific Ina 
categories of information. listed 
The Department of Defense considers that the safeguarding of certain infor- 852, 


mation is essential to the proper functioning of Government and is, accordingly, date 
in the public interest. The categories of information which should be protected 


matt 

are carefully described in regulations promulgated by the Secretary of Defense— Depa 
Department of Defense Directives 5200.1 and 5200.6. orde! 
A good example of information requiring protection is that gathered in the eral 
course of an investigation. It is considered that failure to safeguard the source and 
of information supplied on a confidential basis would necessarily result in a spon 
reluctance on the part of people who are approached by investigative agents to reco! 
cooperate with such agents. In addition, the investigative process may develop Gove 
information which is hearsay or otherwise unreliable, the indiscriminate dis- Octo 
semination of which might do great and unjust harm to individuals. Moreover, and 
certain communications between individuals are privileged from disclosure on In 
the basis of historical principles of law, such as in the case of the doctor and Revi 
patient. It would be anomalous for the Federal Government to adopt a policy sour 
in relation to its own officers and employees at variance with this long-estab- mer’ 
lished legal principle. Equally cogent and compelling reasons can be offered Tl 
with respect to each of the other categories covered in Department of Defense miss 


directives to demonstrate that the public interest may be best served by nondis- 
closure of this information. 
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It is worthy of note that Congress itself has recognized the importance of pro- 
tection of certain types of information by the enactment of various statutes, 
such as those dealing with trade secrets and financial data (18 U : 8. C. 1905), with 
information on income-tax returns (26 U. 8S. C. 6103), and with information in 
census statements (13 U.8.C.9). : ' 

It is considered that the regulations of the Department of Defense, including 
those of the military departments, are reasonable and adequate for keeping the 
ublic fully informed as to the Department's activities, while, at the same time, 
assuring the protection of information which should be safeguarded in the overall 
national interest. 

For the above reasons, the Department of Defense strongly recommends against 
the enactment of the proposed bills to amend section 161 of the Revised Statutes. 

The Bureau of the Budget has advised that there is no objection to the submis- 
sion of his report. 

Sincerely yours, 
ROBERT DECHERT. 


Exuinit I-A4 


DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE, 
Washington, D. C., July 5, 1957. 
Hon. Witt1AmM L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Deak Mr. CHAIRMAN: This is in reply to your request of May 24, 1957, on 
H. H. 2767, H. R. 2768, H. R. 2769, H. R. 2810, and H. R. 3497, bills to amend 
section 161 of the Revised Statutes with respect to the authority of Federal 
officers and agencies to withhold information and limit the availability of records. 

Section 161 of the Revised Statutes (5 U. S. C. 22) authorizes the heads of 
executive departments listed in section 158 of the Revised Statutes (5 U. S. C. 1) 
to prescribe regulations for the government of their departments, the conduct of 
their personnel, the performance of their business, and the custody, use, and 
preservation of departmental records, papers, and property. 

All these bills would amend this section to add the following new sentence: 
“This section does not authorize withholding information from the public or 
limiting the availability of records to the public.” H. R. 2810 would add addi- 
tional language stating that the section should not be construed as requiring the 
giving of information or the making of records available where such action would 
endanger the national security, unreasonably impair the efficiency of Govern- 
ment operations, result in unfair advantage, or disclose the source of information 
given in confidence. 

Inasmuch as the Department of Health, Education, and Welfare was not 
listed in section 158 of the Revised Statutes until the enactment of Public Law 
852, 84th Congress, approved July 31, 1956, section 161 did not until that 
date apply to this Department. Thus, in prescribing regulations on these 
matters, we have relied on reorganization plans establishing or affecting the 
Department (principally Reorganization Plan No. 1 of 1953), pertinent executive 
orders and delegations, and various other statutes applicable generally to Fed- 
eral agencies or applicable specifically to this Department and its programs 
and functions. Insofar as these authorities pertain to the Department’s re 
sponsibilities in the matter of making available or withholding information and 
records, the authorities were collected and transmitted to the chairman of the 
Government Information Subcommittee of your committee by letter dated 
October 12, 1955, in response to a questionnaire sent us by the subcommittee, 
and need not be repeated here. 

In view of this Department’s very limited experience with section 161 of the 
tevised Statutes and the fact that its authorities in this area derive from other 
sources, we would defer to the views of other executive departments on the 
merits of these bills. 

The Bureau of the Budget advises that it perceives no objection to the sub- 
mission of this report to your committee. 

Sincerely yours, 
M. B. Fotsom, Secretary. 
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Exnrpit I—-A5 

DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 

Washington, D. C., July 16, 1957 







Hon. Wiii1aAM L. Dawson, 
Chairman, Committee on Government Operations, 
House of Repreesntatives, Washington, D. C. 

Dear Mr. Dawson: This is in reply to the request of your committee for a 
report on H. R. 2810, H. R. 2767, H. R. 2768, H. R. 2769, and H. R. 3497, bits 
to amend section 161 of the Revised Statutes with respect to the authority of 
Federal officers and agencies to withhold information and limit the availability 
of records. 

The Department recommends against the enactment of these measures, 

It appears that the purpose of these bills is to prohibit the heads of de 
partments from issuing regulations under section 161 of the Revised Statutes 
(5 U. S. C. 22) restricting the disclosure of information and records to the 
public. The provisions of that section are derived from some of the first 
statutes enacted by the Congress of the United States and we do not think 
that the record of the executive departments over the last 168 years indicates 
a necessity for such drastic modification of section 161 of the Revised Statutes, 

The subject matter of the above bills is one that was referred to in the 
answer of the Department to a questionnaire submitted to various Federal} 
agencies by the Special Subcommittee on Government Information of the House 
Committee on Government Operations. Reference is made to pages 270 to 28% 
of the committee print, House Committee on Government Operations, dated No- 
vember 1, 1955, for more complete information on the Department's views. 

Existing law provides for authority to heads of departments to prescribe rules 
relating to the carrying out of their duties. This authority extends to the use 
and availability of departmental papers and records, but the head of a de 
partment has a continuing responsibility for informing the public concerning 
the activities of his agency. In addition, under our constitutional system, he 
must be responsible for the proper safeguarding and withholding from public 
release of internal records and other materials pertaining exclusively to the 
executive branch of the Government. Any revisions, therefore, of section 161 
of the Revised Statutes (5 U. S. C. 22) would not affect these responsibilities, 

It is noted that H. R. 2810 has a provision additional to that contained in the 
other measures under consideration, namely, that the proposed revision of the 
statute shall not be construed to require the release of information “where such 
action would endanger the national security, or unreasonably impair the ef- 
ficiency of Government operations, or result in unfair advantage to any person 
or disclose the source of information given an agency or official of the United 
States in confidence.” This would appear to make H. R. 2810 less undesirable 
than the other measures referred to herein. 

It is assumed that departmental regulations which forbid subordinate officers 
and employees to respond to compulsory process without permission of the head 
of the department will not be affected by the proposed amendment to section 
161 of the Revised Statutes (5 U.S. C. 22) set forth in H. R. 2810. The Supreme 
Court has regarded title 5, United States Code, section 22, as authority for 
such regulations (Boske v. Comingore, 177 U. 8. 459: Touhy v. Ragen, 340 U. 8, 
462). 

The Bureau of the Budget has advised that there is no objection to the 
submission of this report to your committee. 

Sincerely yours, 






































HATFIELD CHILSON, 
Under Secretary of the Interior. 


Exntpitr I-A6 


May 21, 1957. 
Hon. WILLIAM L. DAWSON, 
Chairman, Committee on Gorernment Operations, 


House of Representatives, Washington, D. C. 
Dear Mr. CHAIRMAN: This is in response to your request for the views of the 
Department of Justice concerning the bills (H. R. 2767, 2768, 2769, 2810, and 


3497) to amend section 161 of the Revised Statutes with respect to the authority 
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of Federal officers and agencies to withhold information and limit the avail- 
ability of records. , . : Ly i att 

Section 161 of the Revised Statutes of the United States (5 U. S. C. 22) 
provides : 4 a ) : i 

“Departmental regulations.—The head of each department is authorized to 
prescribe regulations, not inconsistent with law, for the government of his de- 
partment, the conduct of its officers and clerks, the distribution and perform- 
ance of its business, and the custody, use, and preservation of the records, 
papers, and property appertaining to it.” 

H. R. 2767, 2768, 2769, and 3497 are identical bills which would add to the 
quoted statute a sentence reading : “This section does not authorize withholding 
information from the public or limiting the availability of records to the public.” 
H.R. 2810 would add a similar sentence, of somewhat different text, as follows: 

“This section does not authorize withholding information from the public or 
limiting the availability of records to the public, nor shall this section be con- 
strued as requiring the giving of information or the making of records available 
where such action would endanger the national security, or unreasonably impair 
the efficiency of government operations, or result in unfair advantage to any per- 
son, or disclose the source of information given an agency or official of the United 
States in confidence.” 

Insofar as the purposes of this legislation is to assure the full and free flow 
of information to the public not inconsistent with the national interest, the 
Department of Justice is in full accord. We believe that within limits the execu- 
tive and legislative branches should keep the public informed as to their activities, 
and should make available information, papers, and records. Without doubt 
the legislative and executive branches are in agreement with this fundamental 
principle. 

The Attorney General has publicly stated his awareness of the importance 
of seeing to it that the obstacles to the free flow of information are kept to a 
minimum. In line with this, provision has been made for pardons and com- 
mutations of sentence to be matters of public record. Likewise, the settlement 
of litigation, the disposition of Government claims, and other phases of the 
Department’s operations are matters concerning which the public and the Con- 
gress are kept advised. 

Regarding the proposed amendments we believe that they would not clarify 
the present law. Considerable study has been given to them, but in the absence 
of legislative history or more specific language we are unable to determine with 
any degree of certainty their effect. If the amendments could more precisely 
delinate their intended effect on the authority of the executive departments under 
this statute to regulate the orderly access of the public to their records we 
would be glad to amplify our comments. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely vours, 
WILLIAM P. ROoGERs, 
Deputy Attorney General. 


Exurisir I—A7 


UNITED STATES DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, April 8, 1957. 
Hon. Joun E. Moss, 
Chairman, Government Information Subcommittee, 
Committee on Government Operations, 
House of Representatives, Washington, D. C. 

DEAR CONGRESSMAN Moss: This is with further reference to the request of the 
committee for my views on H. R. 2767, H. R. 2768, H. R. 2769, and H. R. 3497, 
identical bills to amend section 161 of the Revised Statutes with respect to the 
authority of Federal officers and agencies to withhold information and limit 
the availability of records, and H. R. 2810, a comparable bill with the same title. 

Section 161 of the Revised Statutes provides that department heads shall have 
authority to prescribe regulations, not inconsistent with law, on various aspects 
of departmental business, including the custody, use, and preservation of records, 
papers, and property. These bills would add language that the section does not 
authorize the withholding of records or information. H. R. 2810 would further 
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amend the section to specify that it does not require the giving of info 
or the making of records available in certain cases. 

Under authority of section 161, regulations have been issued by department 
and agency heads restricting the functions of subordinates in relation to dis. 
seminating information. The proposed measures are objectionable in that the 
would appear to remove this authority, which is essential to effective exeentiy, 
management and protection of Government records. As pointed out by the 
Supreme Court in United States ex rel Touhey v. Ragan, Warden, et al, (304 
U. 8S. 462), the variety of information contained in the files of any Government 
department and the possibilities of harm from unrestricted disclosure mak, 
obvious the necessity and usefulness of centralizing determination of whethe 
information is to be restricted or disclosed, and the manner of so doing. 

The proposed bills are also objectionable in that they are subject to the inte. 
pretation that release of all Government documents and information is required, 
This would be contrary, not only to both public and private interests in many 
cases, but also to the expressed intent of Congress that records and documents 
compiled under various programs should be properly protected. 

These same basic objections apply to H. R. 2810, and are not cured, in my 
opinion, by its added language. There may be instances, not specified by this 
bill, where the dissemination of information and the availability of records shoulq 
be regulated. Moreover, I do not think any useful purpose is served by a bil 
which removes necessary authority to regulate the dissemination of information 
and at the same time seeks to restore it. 

For the reasons stated, I am strongly opposed to the enactment of these bills, 

The Bureau of the Budget advises that it has no objection to the submission 
of this report. 

Sincerely yours, 


TMation 















JAMES P. MITCHELL, 
Secretary of Labor. 
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Exuipir I-A&S 
OFFICE OF THE POSTMASTER GENERAL, 
Washington, D.C., April 12, 1957. 
Hon. WILLIAM L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives. 

DEAR Mr. CHAIRMAN: Reference is made to your request for a report on 
H. R. 2767, 2768, 2769, and 3497, identical bills to amend section 161 of the 
Revised Statutes with respect to withholding information and the availability 
of records of the executive departments of the Government. 

These bills will add a new sentence to section 161 of the Revised Statutes, 
reading: “This section does not authorize withholding information from the 
public or limiting the availability of records to the public.” 

The Department is opposed to enactment of these bills. 

The Revised Statute to be amended is codified in title 5, United States Code, 
section 22. It reads: “The head of each department is authorized to prescribe 
regulations, not inconsistent with law, for the government of his department, 
the conduct of its officers and clerks, the distribution and performance of its 
business, and the custody, use, and preservation of the records, papers, and 
property appertaining to it.” 

On a number of occasions this section has been considered by the courts of 
the United States. They have uniformly held that the section is constitutional, 
and that its evident purpose is to furnish each executive department head with 
authority to regulate the conduct of its officers and employees and the distribv- 
tion and performance of the functions of the department. 

It is on the basis of this law that each department head instructs his subordi- 
nates and directs them in the manner in which they shall perform their duties. 
Under it, the Postmaster General has issued regulations which forbid the dis- 
closure of departmental records or information by employees. The current 
regulations published in sections 114.3 and 114.4 of the Postal Manual (also 
secs. 4.3 and 4.4, title 39, Code of Federal Regulations), read, in part as follows: 
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“The following records, documents, and information are confidential, and may 
not be disclosed by subordinate officers or employees of the Department without 
quthorization : 

“9, Reports of Postal Inspectors. 

“h, Records of the Postal Inspection Service. 

“e, Names of post office box holders. 

“q, Names and addresses of post office patrons and former patrons, except as 
provided in 123.5. 

“e, Records regarding mail matter. 

“¢ Records regarding postal savings accounts. 

“g. Records regarding money orders.” 

These regulations are directed to employees of the Department rather than 
to members of the pul'lic, although they are published so that the public will 
pe aware of them. They do not, as such, constitute a decision by the Post- 
master General that he will not disclose these records and information when 
request therefor has been made to him instead of his subordinates. It should 
pe observed, however, that for many years the Postmasters General haye refused 
to make available to the public or to Congress reports of postal inspectors or 
records of the Post Office Inspection Service. On particular occasions, other 
records and information have been released when the conditions recited in sec- 
tion 114.4 of the Postal Manual (39 C. F. R. 4.4) have been satisfied. For the 
information of the committee, these regulations are attached hereto. 

If the law is amended as proposed by these bills, we believe it will prohibit 
the Postmaster General from instructing his employees that they may not re- 
lease to the public certain information. We believe that the law, as presently 
written, should remain unchanged. It does not constitute authority in the 
heads of executive departments to withhold records and information. Au- 
thority of executive heads to withhold information from the public stems from 
the basic authority of the President under the Constitution, which was given 
statutory recognition by title 5, United States Code, section 1002. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. 

Sincerely yours, 
MAURICE H. STANs, 
Deputy Postmaster General. 


114.453 INTRODUCTION : INFORMATION ON PosTAL MATTERS 


114.8 Privileged Matter 


The following records, documents, and information are privileged matter, 
and may not be disclosed by subordinate officers or employees of the Department 
without authorization : 

a. Reports of Postal Inspectors. 
b. Records of the Postal Inspection Service. 
c. Names of post office box holders. 
d. Names and addresses of post office patrons and former patrons, except as 
provided in 123.5. 
e. Records regarding mail matter. 
f. Records regarding postal savings accounts. 
g. Records regarding money orders. 
114.4—Available Records 

41 Formal Hearing Records. You may inspect formal records of proceeding 
in which a hearing has been held or offered if you have a proper interest in 
them. 

42 Conditions. You may inspect all other records of the Department or 
field service if permitted to do so by the head of a bureau or office in the 
Post Office Department. In making such determinations, the following items 
will be taken into consideration : 

a. The interest of the person requesting permission to make the ins~ection. 

b. Whether disclosure of the information contained in the records wil! violate 
the privacy of mail matter. 

c. Whether the release of the record will jeopardize future Government 
access to information, 
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d. Whether the release of the record at the time is premature 
properly affect a pending action. 

e. Whether the disclosure of the record will have the effect of hindering free 
administrative decisions in the same or similar matters in the future 

f. Whether the purpose for which the record is sought is prejudicial to the 
public interest. 

g. Whether the record is already otherwise made public, such as reports of 
public hearings and conferences, recorded maps, plats and documents 
records published for the information of the public, and material ofa 
similar public nature. 

43 Transfer of Records. All records of the Post Office Department and 
its field service are the property of the Department. Postmasters and other 
employees are not authorized to turn over such records to other persons without 
authorization from the head of a bureau or office of the Post Offices 
Department. 

44 Compliance with subpenas duces tecum. Postmasters and _ postal em- 
ployees will comply with a proper subpena duces tecum issued by a court of 
record only after consultation with the Post Office Department and authorization 
from the Department. When employees are authorized to comply with subpenas 
duces tecum, they will not leave the records themselves with the court but wil] 
leave copies prepared for that purpose. 

45 Compliance with summons 

.451 A postmaster or other postal employee will comply with a summons re. 
quiring his appearance in court. He will not testify as to names and addresses 
of post office patrons, mail matter, postal savings accounts, or money orders 
unless he is specifically directed to do so by the court after first calling attention 
of the court to this regulation. 

452 Postal inspectors and other employees having possession of inspectors’ 
reports or Inspection Service records are prohibited from presenting such re 
ports, records, or information in a State court or for the use of parties to a suit 
or habeas corpus proceedings in a Federal court, if the United States is not a 
party in interest. They will inform the parties interested that the regulations 
of the Post Office Department prohibit them from furnishing official reports, 
records, or information direct unless authorized by the Department. Shonld 
an attorney for a private litigant attempt to compel an employee to disclose 
sources of official information or similar privileged matter, the employee will 
decline to produce the information or matter and state that it is privileged and 
cannot be disclosed without specific approval from the Department. 

453 When appearing as a witness for the United States in Federal grand jury 
proceedings, criminal prosecutions of violations of postal laws, suits brought by 
the United States, or other actions in which the United States is a party in inter- 
est, postal inspectors and other officers and employees will testfy as to their 
knowledge of the facts in the matter involved. With respect to privileged 
matters, each case must be given individual consideration as it arises. The 
Department will offer every possible assistance to the courts, but the question of 
displosing privileged information is a matter entirely in the discretion of the 
head of the Department. 

46 Costs. The head of any bureau or office of the Post Office Department 
may authorize copies of records which are open to public inspection to be fur- 
nished to members of the public at the cost of the person requesting them. 


and will jn. 


OFFICE OF THE POSTMASTER GENERAL, 
Washington, D.C., April 12, 1957. 
Hon. Wiitiam L. DAWSON, 
Chairman, Committce on Government Operations, 
House of Representatives. 

Dear Mr. (CHAIRMAN: Reference is made to your request for a report on H. R. 
2810, a bill to amend section 161 of the Revised Statutes with respect to with- 
holding information and the availability of records of the executive departments 
of the Government. 

This bill will add a new sentence to section 161 of the revised statutes, 
reading: 

“This section does not authorize withholding information from the public or 
limiting the availability of records to the public, nor shall this section be con- 
strued as requiring the giving of information or the making of records avail- 
able where such action would endanger the national security, or unreasonably 
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impair the efficiency of Government operations, or result in unfair advantage to 
any person, OF disclose the source of information given an agency or official of 
the United States in confidence. 

The Department is opposed to enactment of this bill. 

The Revised Statute to be amended is codified in title 5, United States Code. 
section 22. It reads: 

“The head of each department is authorized to prescribe regulations, not 
inconsistent with law, for the government of his department, the conduct of 
its officers and clerks, the distribution and performance of its business, and the 
eustody, use, and preservation of the records, papers, and property appertaining 
it.” 
: On a number of occasions this section has been considered by the courts of 
the United States. They have uniformly held that the section is constitutional! 
and that its evident purpose is to furnish each executive department head 
with authority to regulate the conduct of its officers and employees and the 
distribution and performance of the functions of the Department. 

It is on the basis of this law that each department head instructs his 
subordinates and directs them in the manner in which they shall perform their 
duties. Under it, the Postinaster General has issued regulations which forbid 
the disclosure of departmental records or information by employees. The cur- 
rent regulations published in section 114.3 and 114.4 of the Postal Manual (alse 
secs. 4.3 and 4.4, title 39, C. F. R.), read, in part, as follows: 

“The following records, documents, and information are confidential, and may 
not be disclosed by subordinate officers or employees of the Department without 
authorization : 

“a. Reports for Postal Inspectors. 

“b. Records of the Postal Inspection Service. 

“e, Names of post office box holders. 

“d. Names and addresses of post office patrons and former patrons, except 
as provided in 123.5. 

“e, Records regarding mail matter. 

“f. Records regarding postal savings accounts. 

“e Records regarding money orders.” 

These regulations are directed to employees of the Department rather than 
temembers of the public although they are published so that the publie will be 
aware of them. They do not, as such, constitute a decision by the Postmaster 
General that he will not disclose these records and information when request 
therefor has been made to him instead of his subordinates. It should be observed, 
however, that for many years the Postmasters General have refused to make 
available to the public or to Congress reports of postal inspectors or records of 
the Post Office Inspection Service. On particular occasions other records and 
information have been released when the conditions recited in sections 114.4 
of the Postal Mannal (30 C. F. R. 4.4) have been satisfied. For the information 
of the committee, these regulations are attached hereto. 

If the law is amended as proposed by these bills, we believe it will prohibit the 
Postmaster General from instructing his employees that they may not release 
to the public certain information. We believe that the law as presently written 
should remain unchanged. It does not constitute authority in the heads of 
executive departments to withhold records and information. Authority of 
executive heads to withhold information from the public stems from the basic 
authority of the President under the Constitution which was given statutory 
recognition by title 5, United States Code, section 1002. 

The Bureau of the Budget has advised that there is no objection to the submis 
sion of this report to your committee. 

Sincerely yours, 
Maurice H. Stans, 
Deputy Postmaster General 


Exuieir I-A9 
AprIL 30, 1957. 
Hon. WitttAm L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Deak Mr. Dawson: This is in further reply to your letters of January 17 
and 24, 1957, requesting a report on H. R. 2767, 2768, 2769, 2810 and 3497, to 
amend section 161 of the Revised Statutes with respect to the authority of 
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Federal officers and agencies to withhold information and limit the availability 
of records. 

It is the Department’s view that section 161 of the Revised Statutes is sound 
legislation. Its provision for promulgation by the head of an agency of regula. 
tions relating to the use and custody of records appertaining to his Department 
appears necessary and appropriate for the orderly and efficient administratiog 
of the Government. However, section 161 of the Revised Statutes does hot 
derogate from the duty of such head of an agency to assume ultimate respon- 
sibility for the making of decisions as to what information and records in his 
custody may or may not be disclosed in the public interest, and emphasize 
that his subordinates are bound by his decisions. 

These bills would appear to be an attempt to limit the exercise of executive 
discretion which must continue to be vested in the heads of the various agencies 
so that the operations of the agencies are carried out effectively and in the beg 
interests of the Government. Therefore, the Department of State recommends 
against favorable consideration of any of these bills. 

The Department has been informed by the Bureau of the Budget that ther 
is no objection to the submission of this report. 

Sincerely yours, 

Rosert C. HI, 

Assistant Secretary 
(For the Secretary of State), 


‘xuHisit I-A10 


APRIL 24, 1957, 


Hon. WintiAM L. DAwSoN, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 


DEAR Mr. CHAIRMAN: Reference is made to your requests of January 17 and 
January 24, 1957, for the views of this Department on H. R. 2767, H. R. 2768, 
H. R. 2769, H. R. 2810, and H. R. 3497, all bills to amend section 161 of the 
Revised Statutes with respect to the authority of Federal officers and agencies 
to withhold information and limit the availability of records. 

Section 161 of the Revised Statutes (5 U. S. C. 22), provides, among other 
things, that the head of each department is authorized to prescribe regulations 
for the custody, use, and preservation of the papers and records of the depart: 
ment. Each of these bills would specify that this provision does not authorize 
withholding information from the public or limiting the availability of records 
to the public. One of the bills, H. R. 2810, would also specify that the pro- 
posed additional language should not be construed as requiring the giving of 
information where it would endanger national security, unreasonably impair 
the efficiency of Government operations, result in unfair advanto’e to any person, 
or disclose sources of information given an agency in confidence. 

Subsection (b) of section 3 of the Administrative Procedure Act (5 U. 8. ¢. 
1002 (b)), deals with final opinions and orders, making them available to the 
publie except as they are required for good cause to be held confidential and not 
cited as precedents. Subsection (c) of section 3 (5 U. S. C. 1002 (c)), makes 
available to persons properly and directly concerned matters of official record 
except as otherwise required by statute or as confidentiality is based upon good 
cause found. In view of this, the addition of the proposed language to section 
161 of the Revised Statutes would appear to serve only to confuse the general 
public as to the law governing the availability of records. Enactment of any 
of these bills would appear to leave unchanged the general provisions of law 
relating to disclosure of governmental information. 

Indiscriminate disclosure of information is manifestly not in the public inter- 
est. An obvious example is information the disclosure of which would endanger 
the national security. Moreover, the interests of efficient and economical 
operation of the Government require the exercise of discretion in meeting the 
demands of persons not properly or directly concerned. 

The Department has been advised by the Bureau of the Budget that there is 
no objection to the submission of this report to your committee. 

Very truly yours, 
W. RANDOLPH BurGeEss, 
Acting Secretary of the Treasury. 
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ExuHieit I-Bl 
JUNE 20, 1957. 
on. Bara TAFT BENSON, 
Secretary of Agriculture, 
Department of Agriculture, Washington, D. C. 


Dear Mr. Secretary: The House Government Information Subcommittee has 
tentatively scheduled preliminary legislative hearings on H. R. 2767, 2768, 
9769, 2810, and 3497, to be held on July 8 and 9, 1957. All of these bills propose an 
amendment to section 161 of the Revised Statutes of the United States (5 
1,9, ©. 22). 

Cae Department has forwarded comments opposing these bills to the sub- 
committee. It is felt that specific reasons for the opposition to these amend- 
ments should be obtained. 

Your Department has had an opportunity to sttidy these bills since last 
January. Please reply to the following questions in writing on or before July 5, 
1957, and be prepared to testify on them at the scheduled hearing. 

1. Does your Department and its constituent agencies have statutory authority, 
such as organic acts, ete., in addition to title 5, United States Code, section 22, 
tomake “rules and regulations” for the conduct of its business? 

9, Exactly which “rules and regulations” within your Department would 
have to be amended or rescinded in the event the proposed amendments are 
enacted ? 

8. What other specific changes, if any, would the proposed amendments 
pring about in the operation of your Department? Please explain in detail. 

4, Is it your opinion that the proposed amendments take away from the head 
of a department or agency the grant of authority “to prescribe rules and regula- 
tions * * * for the government of his department, the conduct of its officers and 
clerks?” 

5. Please explain in detail how the following legal cases would be affected by 
these amendments? 

(a) Touhy v. Ragen (340 U. S. 462). 
(b) Boske vy. Comingore (177 U. S. 459). 
(c) Warden et al. (304 U. S. 462). 

6. To what extent, if any, would the proposed amendments change existing 
law with particular consideration being given to court decisions? 

7. Was the decision in U. S. v. Reynolds (345 U. S. 1) based on section 161, 
Revised Statutes (5 U.S. C. 22), or on other grounds? 

8. Is there any constitutional question involved in the enactment of these 
amendments? If so, please explain in detail, citing the specific language in the 
Constitution. 

9. Please cite specifically what other statutes would be affected by these pro- 
posed amendments. Please explain in detail. 

Sincerely, 
JOHN FE. Moss, Chairman. 


(Same letter sent to Department of Defense, Department of Justice, United 
States Department of Labor, Post Office Department, Department of Health, 
Education, and Welfare, Department of State, Treasury Department, Depart- 
ment of Commerce, and Department of the Interior. ) 


Exuisir I-B2 


DEPARTMENT OF AGRICULTURE, 
Washington, D. C., July 17, 1957. 
Hon. Joun E. Moss, 


Chairman, Government Information Subcommittee, 
Committee on Government Operations, House of Representatives. 


Dear CONGRESSMAN Moss: Reference is made to your letter of June 20, 1957, 
with respect to H. R. 2767, 2768, 2769, 2810, and 3497, all of which propose an 
amendment to section 161 of the Revised Statutes (5 U. 8S. C. 22). With the 
exception of H. R. 2810, all of the bills are identical. 

The Department’s report of April 15, 1957, on H. R. 2810 stated that it did 
not favor passage of this bill, but that, should Congress determine some amend- 
ment is necessary, the Department would interpose no objection to the language 
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of H. R. 2810, since the language used recognized that the Department is author. 
ized to restrict the availability of certain classes of information and records 
Therefore, our subsequent comments are concerned principally with the remain. 
ing bills. 

The position of the Department, as reflected in its reports on the bills, ig that 
the statute which was enacted in 1789 has been considered and construed by the 
courts, including the Supreme Court of the United States, and that this Settleg 
construction has furnished a reasonable working basis for the operations of the 
Department. Therefore, the Department believes the provision should not jp 
amended, This is in accordance with the position taken by representatives o 
the Department in liearings before your subcommittee, and in a communication 
to you (see letter of November 5, 1956, from the General Counsel of the Depart. 
ment, answer to question 3). 

This settled construction of the provisions of section 161, Revised Statutes 
could be seriously affected, since it is not clear from the proposed amendmen 
just what it means. Section 161, Revised Statutes, provides for the issuanee 
of regulations by the head of a department, not inconsistent with law, for the 
government of the department, the conduct of its officers and clerks, the dis. 
tribution and performance of its business, and the custody, use, and preservation 
of the ‘records, papers, and property appertaining to it. 

The amendment might be construed to prohibit any regulation with respect to 
access to information and records at reasonable times and under circumstances 
that would not disrupt the essential operations of a department. Also, it ig not 
clear whether it would affect the head of a department or only prohibit regy. 
lations governing the actions of subordinates of a department. It is possibje 
that these and similar questions could be resolved only by court decisions. 

In the absence of clarification of the amendment, we would prefer not to at- 
tempt to provide answers to the questions raised in your letter, since the majority 
of the questions relate to the effect of the amendment and the answer would 
depend upon an interpretation of the meaning of the amendment. 

Sincerely yours, 


Eart L. Butz, Acting Secretary. 


Exxutisit I-B3 


THE GENERAL COUNSEL OF COMMERCE, 
Washington, D. C., July 8, 1957. 
Hon. Joun E. Moss, 
Chairman, Government Information Subcommittee, 
Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear Mr. CHAIRMAN: This letter is in reply to your request addressed to the 
Secretary of Commerce, dated June 20, 1957, for answers to certain questions 
therein propounded, and your later letter of July 3, advising of the postponement 
of hearings until July 22 and 23, 1957. Written answers reflecting the views of 
the Department of Commerce are enclosed. 

Under our present plans, I will testify at that hearing. 

Sincerely yours, 
FREDERICK (. NASH, 
General Counsel. 


VIEWS OF DEPARTMENT OF COMMERCE With RESPECT TO QUESTIONS PROPOUNDED IN 
LETTER DATED JUNE 20, 1957, From THE GOVERNMENT INFORMATION SURCOM- 
MITTEE OF THE COMMITTEE ON GOVERNMENT OPERATIONS OF THE HOUSE OF 
REPRESENTATIVES 


“1. Does your department and its constituent agencies have statutory av- 
thority, such as Organie Acts, etc. in addition to title 5 United States Code, sec- 
tion 22 to make ‘rules and regulations’ for the conduct of its business?” 

Answer. The Department of Commerce or, more precisely, the Secretary of 
Commerce by virtue of Reorganization Plan No. 5 of 1950 has other statutory 
authority to make “rules and regulations.” The statutes are listed below: 

Title 5, United States Code, section 601, pertaining to statistical informa- 
non, 


Title 15, United States Code, sections 152, 157, pertaining to administra- 


tion of the China Trade Act. 
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Title 15, United States Code, section 192a, pertaining to statistical studies. 

Title 15, United States Code, section 1051 and 1123, pertaining to trade- 
marks. 

Title 15, United States Code, section 1153, pertaining to dissemination of 
scientific, technical, and engineering information. 

Title 19, United States Code, section 81 (h), pertaining to the Foreign 
Trade Zones Act. 

Title 35, United States Code, sections 6, 23, and 31, pertaining to trade- 
marks. 

Sections 704, 705, and 709 of the Defense Production Act of 1950 (50 U.S. C. 
app. 2154, 2155, and 2159) by delegation. 

Basic statutory authority to make rules and regulations to carry out 
the provisions of Federal-aid legislation is found in section 18 of the Fed- 
eral Highway Act of 1921 (283 U.S. C. 19, 42 Stat. 212). Section 3 of the 
Federal-Aid Highway Act of 1950 (23 U.S. C. 23, 64 Stat. 785) provides that 
appropriations for forest highways shall be administered in conformity 
with regulations issued jointly by the Secretary of Commerce and the Sec- 
retary of Agriculture. Section 4 of the 1950 act provides that appropri- 
ations for parkways and park and monument roads shall be administered 
under regulations jointly approved by the Secretary of the Interior and 
the Secretary of Commerce. 

Section 205 of the Civil Aeronauties Act of 1938 (49 U. S. C. 425), per- 
taining to aviation. 

Authority of the Maritime Administration to make rules and regulations 
as found in section 204 (b) of the Merchant Marine Act, 1936 (46 U. S. C. 
1114). Functions of the Maritime Administration and Maritime Board 
are not governed by Reorganization Plan No. 5 of 1950, but by Reorganiza- 
tion Plan No. 21 of 1950. 

Section 3 (a) of the Export Control Act (50 U. S. C. app. 2023 (a)), per- 
taining to control of exportations. 

Title 50, United States Code app. 2026 (c), providing for confidentiality of 
information obtained under the act. 

“9 Exactly which ‘rules and regulations’ within your Department would have 
tobe amended or rescinded in the event the proposed amendments are enacted?” 

Answer. The basic regulation of the Department of Commerce with respect 
to release of information and records is Department Order No. 64, dated March 
7, 1947 (copy of which is enclosed). This order is based on title 5, United States 
Code, section 22. It would have to be modified in the event any one of the 
proposed amendments to that statute is enacted. 

Pursuant to the general authority of Department Order No. 64, the Civil 
Aeronautics Administration has issued a General Order No. 51, dated October 30, 
1952. There have also been promulgated sections 405.11 and 415 of chapter II 
of title 14 of the Code of Federal Regulations relating to civil aviation in express 
reliance on title 5, United States Code, section 22. 

The Federal Maritime Board or Maritime Administration has promulgated 
Administrative Order 153 (June 11, 1951) and amendment No. 1 thereto, dated 
June 10, 1955, under authority of Department of Commerce Order No. 64, supra. 

Regulations implementing the British token import plan (15 C. F. R. sees 
361.2-861.183) are based on title 5, United States Code, section 22. 

“8. What other specific changes, if any, would the proposed amendments 
bring about in the operation of your Department? Please explain in detail.” 

Answer. If the amendments made no difference in the general authority of 
the Department (except as it eliminated an authority to direct subordinates 
to withhold information under certain circumstances), it would, of course, make 
no other change in the operation of the Department. However, this section has 
heen relied on by the courts and executive agencies themselves over many years 
as an authority for the withholding of information. The amendments would, 
therefore, open questions concerning continued authority for proper executive 
actions. 

We would certainly take the position, if the amendments were adopted, that 
no change in our authority was effected and therefore no change in our opera- 
tions would be necessary. If subsequent rulings by appropriate authority 
made clear that authority of the Executive was in fact altered, there would. of 
course, be changes in operation to reflect the law. 

“4. Is it your opinion that the proposed amendments take away from the 
head of a department or agency the grant of authority ‘to prescribe rules and 
regulations * * * for the government of this department, the conduct of its 
officers and clerk’?” 
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Answer. It is believed the proposed amendment would take away an gy. 
thority which has been relied upon by heads of departments in governing their 
departments and the conduct of their officers and clerks. There is no question but 
that in that area of governmental activity concerned with preservation jp the 
public interest of the confidential nature of certain information in its possesgioy 
the partial repeal of title 5, United States Code, section 22 as proposed would 
pro tanto repeal an authorization of the heads of departments to act, 

“5. Please explain in detail how the following legal cases would be aifecteg by 
these amendments: 

“(a) Touhy v. Ragen (340 U.S. 462). 
“(b) Boske v. Comingore (177 U.S. 459).” 

Answer. These two cases may be taken as standing together for the proposi- 
tion that the head of a department may, under authority of title 5, United 
States Code, section 22, by regulation validly withdraw from his subordinates the 
power to release departmental papers. Neither stand for a rule concerning 
the power of such a head to refuse to release such papers (in this connection 
please refer to an opinion of the Attorney General to the Secretaries of Com. 
merce and Labor and cases therein cited (25 Opp. Atty. Gen. 326) ). 

Title 5, United States Code, section 22, as authority for reservation of the 
determination by the head of a department whether or not departmental jp. 
formation would be released, would no longer be available in the event one of 
these proposals were enacted into law. H. R. 2810, which would not be ag 
categorical in its repeal of these aspects of title 5, United States Code, section 2 
relating to regulations involving information would not preserve authority to 
act on usual “national interest” grounds. 

A third citation “Warden, et al. (304 U. 8. 462)” was given. It is assumed that 
this citation refers to United States Ex rel. Touhey v. Ragen, Warden, et al. (34 
U. S. 462), cited in (a). 

“6. To what extent, if any, would the proposed amendments change existing 
law with particular consideration being given to court decisions?” 

Answer. Reference to committee print entitled “Replies from Federal Agencies 
to Questionnaire Submitted by the Special Subcommittee on Government Infor- 
mation of the Committee on Government Operations,” dated November 1; 1955, 
shows that a number of Government agencies interpret title 5, United States 
Code, section 22 as authorizing maintenance of confidentiality of material when 
to do otherwise would not be in the public interest. Such interpretations ap 
pear to be of considerable significance in light of the view of the Supreme Conrt 
that only cogent reasons will allow courts to overturn administrative interpre 
tation of a statute which has been unchallenged in practice over a long period of 
time (Norwegian Nitrogen Co. v. United States, 288 U. 8S. 294, 315: and Skit 
more Vv. Swift & Co., 323 U. S. 134, 140). Enactment of the proposed amend- 
ments would overturn the use of this provision as authority. It would also 
affect the results of the two Supreme Court cases discussed in reply to your 
question No. 5 and appear to withdraw title 5, United States Code, section 22 
as an authority in cases such as Eighty-second Federal Reporter, page 729, 
One Hundred and Twenty-fourth Federal Reporter, p. 446, and One Hundred 
and Seventy-fifth Federal Reporter, page 813 cited in annotations to title 5, 
United States Code, section 22, involving improper imprisonment of Federal 
revenue collectors who were in contempt of State courts for not divulging rev- 
enue records. Refusal was based on regulations of the Secretary of the Treasury 
issued under title 5, United States Code, section 22. 

“7. Was the decision in U. 8. v. Reynolds (345 U. 8S. 1) based on section 161, 
Revised Statutes (5 U. S. C. 22) or on other grounds?” 

Answer. In this case, the Secretary of the Air Force in filing his formal claim 
of privilege, repeated a prior claim based generally on Revised Statutes, section 
161. He further objected, however, to production of documents requested be 
eause they involved a highly secret mission of the Air Force (345 U. 8. 1, 4). 

3y footnote (p. 6) the Court states: 

“While claim of executive power to suppress documents is based more imme 
diately upon Revised Statutes, section 161 (see supra, note 4), the roots g0 
much deeper. It is said that Revised Statutes, section 161 is only a legislative 
recognition of an inherent Executive power which is protected in the consti- 
tutional system of separation of power.” 

The Court accepted the claim of privilege against revealing military secrets 
as a privilege well established in the law of evidence, adding that the existence 
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of the privilege was “conceded by the court below, and, indeed, by the most 
outspoken critics of governmental claims to privilege.” : 

It appears clearly that, although some reliance was placed in the argument by 
the Government, on title 5, United States Code, section 22, this statute was not 
mentioned in the rationale of the decision. The case was decided on the privi- 
jege claimed as resting in a more fundamental and basic right of withholding 
military and state secrets. ; 

“8 Is there any constitutional question involved in the enactment of these 
amendments? If so, please explain in detail citing the specific language in the 
constitution.” : 

Answer. It cannot be said that the proposed amendments have no constitu- 
tional implications. sy footnote (footnote 9) to United States v. Reynolds 
(345 U. S. 1, 6) it is clear that the United States in its argument described 
title 5, United States Code, section 22 as a “legislative recognition of an inherent 
Executive power which is protected in the constitutional system of separation 
of power. In this connection, your attention is invited to the opinion of At- 
torney General Moody to the Secretary of Commerce and Labor (25 Opp. Atty. 
Gen. 326) in reply to questions concerning the rights of the Secretary with re 
spect to a subpena to appear in court to testify. Your attention is also invited to 
eases cited therein. 

In reply to your request for the language of the Constitution relied upon 
for any such implication, you are referred to the first sentence of article II, 
section 1: “The executive Power shall be vested in a President of the United 
States of America’”’ and the phrase from article II, section 3: “he shall take 
Care, that the Laws be faithfully executed.” 

“9, Please cite specifically what other statutes would be affected by these 
proposed amendments. Please explain in detail.” 

Answer. As stated in our reply to question No. 3, the entire direction of the 
activities of the Department of Commerce is toward comprehensive dissemina- 
tion of information assembled and compiled by the various bureaus of the 
Department rather than toward the secreting of any such information. It must 
be said, however, that if the public interest would best be served, under any cir- 
cumstances however rare they may be, by withholding material from the public 
or otherwise, this Department will undertake to act in the public interest. From 
the listing of statutes in answer to question No, 1, it is clear that the Congress 
has under certain circumstances endorsed such actions. 

In this connection, the attention of the committee is particularly invited to 
sections 8 and 9 of title 13 of the United States Code which, while not expressly 
authorizing rules and regulations, do constitute an express direction from 
the Congress with respect to withholding of certain information. 


UNITED STATES OF AMERICA 
DEPARTMENT OF COMMERCE 
MANUAL OF ORDERS, PART 1 


Department Order No. 64 
Date of Issuance: March 7, 1947. 


Effective Date: March 7, 1947. 
Subject : Release of Information and Records. 


Section 1. Purpose 

$1 The purpose of this order is to delegate authority to furnish information 
and copies of paper and documents in possession of the Department of Com- 
merce, 
Section 2. Delegation of Authority 


1 Pursuant to R. S. 161 (5 U. S. C. 22) the following officers of the De- 
partment of Commerce are hereby authorized to furnish to persons properly and 
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directly concerned information and copies of documents or other papers or mat 
ters of official record in possession of their respective organization units: 
1 The Administrator of Civil Aeronautics ; 


2 The Director of the National Bureau of Standards; 


3 The Chief of the United States Weather Bureau; 
4 The Director of the Coast and Geodetic Survey; 

5 The Director of the Bureau of the Census; 

6 The Director of the Office of Domestic Commerce; 
7 The Director of the Office of International Trade; 
8 


The Director of the Office of Business Economics ; 

9 The Director of the Office of Small Business; 

10 The Director of the Office of Technical Services; 

11 The Director of the Department of Commerce Field Service: 

12 The Commissioner of Patents: and 

3 The head of each of the constituent units of the Office of the Secretary, 


Each such officer is authorized to establish terms and conditions governing the 
release and furnishing of such material. 

02 The authorization contained in this order does not include authorization 
to release secret and confidential material or to matters the release of which jg 
required by law to be approved by the Seeretary of Commerce. 


Section 3. Effect on Other Orders 


01 This order supersedes Circular No. 96 dated October 18, 1905; Circular 
No. 102 dated October 31, 1905; the memorandum of June 30, 1921, from the Se. 
retary of Commerce to all officers and employees of the Department ; the memo- 
randum of September 1, 1928, from the Acting Secretary of Commerce to the 
Director of Aeronautics; the order dated July 1, 1933, from the Assistant See. 
retary of Commerce; the order of the Secretary of Commerce dated February 27, 
1936, and the Circular Letter of the same date from the Chief Clerk. Any other 
orders or parts of orders the provisions of which are inconsistent or in cop. 
flict with the provisions of this order are hereby amended or superseded ac. 
cordingly. 


Section 4. Effective Date 
01 This order is effective March 7, 1947. 


WILLIAM C. Foster, 
Acting Secretary of Commerce 


Exursit [-B4 


GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE, 
Washington, D. C., July 10, 1957. 
Hon. JoHn E. Moss, 
Chairman, Government Information Subcommittee, 
House of Representatives. 

DEAR Mr. CHAIRMAN: Secretary Wilson has asked me to reply to your letter 
of June 20, 1957, in which you pose various legal questions concerning proposed 
amendments to section 161 of the Revised Statutes of the United States. For 
clarity, I shall consider first H. R. 2767, 2768, 2769, and 3497. These bills all 
propose to amend section 161 by adding the sentence: “This section does not 
authorize withholding information from the public or limiting the availability of 
records to the public.” I shall defer treating H. R. 2810 which contains both 
the above sentence and additional language, until I have completed my replies 
with respect to the other bills. 

“1. Does your Department and its constituent agencies have statutory av- 
thority, such as organic acts, ete., in addition to title 5, United States Code, sec- 
tion 22, to make ‘rules and regulations’ for the conduct of its business?” 

Answer. Section 202 (b) of the National Security Act declares that the Seere- 
tary of Defense shall be “the principal assistant to the President in all matters 
relating to the Department of Defense” and “under the direction of the Presi- 
dent * * * shall have direction, authority, and control over the Department of 
Defense.” In the exercise of this broad statutory grant of authority the Secre 
tary of Defense has the necessary incidental power to promulgate rules and 
regulations governing the conduct of the Department of Defense. 

With respect to the military departments, the National Security Act provides, 
in section 202 (c) (4), that they “shall be separately administered by their 
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respective Secretaries under the direction, authority, and control of the Secre- 
tary of Defense. Besides this authority, the Secretary of the Army and the Air 
Force each has expressed statutory authority to “prescribe regulations to care 
out his functions, powers, and duties” (10 t . 8. C. 3012 (g); 10 U. 8.°G. SOLE 
(f)). The Secretary of the Navy is, likewise, specifically authorized by stavute 
to prescribe regulations upon the approval of the President (10 U. 8. Cc. 6011). 
In addition, there are a great number of statutes granting the Secretaries of the 
military departments authority to prescribe regulations with respect to specific 
matters. : ae 

“9 Exactly which ‘rules and regulations’ within your Department would have 
to be amended or rescinded in the event the proposed amendments are enacted?” 

Answer. No rules or regulations within the Department of Defense would have 
to be amended or rescinded upon the enactment of the proposed legislation. The 
amendments appear to be fashioned to deny a department head the authority to 
nse section 161 in a way in which it does not have to be used by the Secretary 
of Defense in carrying out his responsibilities. The Secretary of Defense in pro- 
mulgating rules and regulations to safeguard certain information exercised his 
authority as a head of a department under section 161 to prescribe regulations 
governing the use of departmental records, but he did not rely on section 161 as 
the substantive basis for the content of these regulations. 

“8 What other specific changes, if any, would the proposed amendments bring 
about in the operation of your Department?” 

Answer. The proposed amendments would bring about no change in the opera- 
tion of the Department of Defense. The danger is, however, that the amend- 
ments may be construed as purporting to affect the duties of the Secretary of 
Defense to safeguard certain information in the public interest. Though they 
would not have this effect, they could create uncertainty and confusion with 
respect to the source and extent. of the Secretary’s responsibility in this area. 

“4. Is it your opinion that the proposed amendments take away from the head 
of a department or agency the grant of authority ‘to prescribe rules and regu- 
lations * * * for the government of his department, the conduct of its officers 
and clerks’ ?” 

Answer. No. See answers to questions above. 

“5. Please explain in detail how the following legal cases would be affected by 
these amendments? (a) Touhy v. Ragen (340 U.S. 462) and (b) Boske v. Comin- 
gore (177 U. S. 459).” 

Answer. Since neither case held that section 161 in and of itself authorized 
“withholding information from the public” or limited “the availability of records 
to the public,” it is difficult to see how the proposed amendments could affect 
the holdings of these cases as legal precedents. 

“6. To what extent, if any, would the proposed amendments change existing 
law with particular consideration being given to court decisions?” 

Answer. A complete answer to this question would require a detailed review 
of existing law and legal precedent. However, since the holdings of the most 
pertinent cases, those referred to in question 5 above, would not be affected, it 
would not appear that existing law would be materially altered. 

“7, Was the decision in U. 8S. v. Reynolds (345 U. S. 1) based on section 161, 
Revised Statutes (5 U. S. C. 22), or on other grounds?’ 

The Supreme Court in the Reynolds case specifically noted that it was not 
passing upon “the broad proposition” urged by the Government (which, in 
part, was based upon sec. 161 of the Revised Statutes) that “‘the executive de- 
partment heads have power to withhold any documents in their custody from 
judicial view if they deem it to be in the public interest.” Therefore, it would 
appear that the decision was based on grounds other than section 161 of the 
Revised Statutes. 

“8. Is there any constitutional question involved in the enactment of these 
amendments ?”’ 

Answer. Since we construe the language of the proposed amendments as 
specifying what a statute is not intended to mean, we no not perceive any con- 
stitutional questions. The danger is that the amendments may be construed 
as purporting to affect the responsibility of the Executive to safeguard infor- 
mation in the public interest. Since it is the Constitution which imposes the 
duty upon the Executive to carry out this responsibility, any satutory attempt 
to delimit it would be unconstitutional. 

“). Please cite specifically what other statutes would be affected by these pri 
posed amendments ?” 
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Answer. An authoritative opinion upon the question could only be Tendereg 
by the Attorney General of the United States, but it would appear to this Office 
that no statutes would be affected. 

H. R. 2810 proposes to amend section 161 by adding the following langna e: 

“This section does not authorize withholding information from the public or 
limiting the availability of records to the public, nor shall this section be ¢qp. 
strued as requiring the giving of information or the making of records available 
where such action would endanger the national security, or unreasonably impair 
the efficiency of Government operations, on result in unfair advantage to any 
person, or disclose the source of information given an agency or official of the 
United States in confidence.” 

This bill avoids the danger inherent in the bills previously discussed, for jt 
recognizes the responsibility of the Executive to safeguard certain informatio, 
in the public interest. And, if narrowly construed as merely negating possibje 
inferences in the language of the other proposed amendments, it would not 
(1) require the amendment or rescinding of any existing regulation of the 
Department of Defense, (2) bring about any change in the operation of the 
Department of Defense, or (3) affect any other existing statute. However, singe 
the bill may be construed as purporting to list all the categories of information 
which the Executive should protect, it may fail to give a complete list, may over. 
lap or conflict with other statutes protecting specific categories of information, 
may give rise to serious questions of statutory construction, and may even possibly 
raise questions of constitutional law. 

If I can be of further assistance to the committee in this matter, please cal] 
upon me. ‘i 
Sincerely yours, a ee 













ROBERT DECHERT, 









rs 


Exurisit I-B5 


DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE, 
Washington, July 5, 1957. 













Hon. JOHN E. Moss, 
Chairman, Government Information Subcommittee, 
Committee on Government Operations, 
House of Representatives, Washington, D. C. 


DEAR Mr. CHAIRMAN: This is in reply to your letter of June 20, 1957, informing 
us of contemplated hearings on various bills to amend section 161 of the Revised 
Statutes (5 U. 8. C. 22), and asking nine specific questions. 

Contrary to the statement in your June 20, 1957, letter, this Department has 
not yet forwarded comments on H. R. 2767, H. R. 2768, H. R. 2769, H. R. 2810, and 
H. R. 3497, but expects to do so in the near future. As we will point out in our 
report, section 161 of the Revised Statutes first became applicable to this Depart- 
ment upon the President’s approval on July 31, 1956, of Public Law 852, Sth 
Congress. Accordingly, we have had little, in fact practically no, experience 
with the interpretation or application of that statute, and have proceeded, and 
are still proceeding, in the conduct of the affairs of the Department on the basis 
of other authoriies. 

We regret that our nonreliance on, and lack of experience with, this statute 
seriously limits the information and advice we feel qualiiied to give in reply to 
your specific questions. 















“1. Does your Department and its constituent agencies have statutory author- 
ity, such as organic acts, ete., in addition to title 5, United States Code, section 22, 
to make ‘rules and regulations’ for the conduct of its business?” 

Answer. Until July 31, 1956, our authority and that of our constituent agen- 
cies to make “rules and regulations” for the conduct of our various activities, 
including matters of internal management, derived entirely from sources other 
than title 5 United States Code, section 22. Since the enactment of Public Law 
852, no new rules and regulations have been promulgated which depend on 
section 161 of the Revised Statutes as the source of authority. A compilation of 
the authorities relied on by the Department in the matter of denying various 
outside groups access to information or records in our possession was attached 
as appendix A to our letter to you of October 12, 1955. 

“2. Exactly which ‘rules and regulations’ within your Department would have 
to be amended or rescinded in the event the proposed amendments are enacted?” 
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Answer. On the assumption that these bills would not affect authorities and 
duties based on provisions of law other than section 161 of the Revised Statutes, 
we believe that no rules and regulations would have to be amended or rescinded. 

“9 What other specific changes, if any, would the proposed amendments bring 
about in the operation of your Department? Please explain in detail.” 

Answer. No other specific changes would be brought about. See answers to 
1 and 2, above. 

“4 Is it your opinion that the proposed amendments take away from the head 
of a department or agency the grant of authority ‘to prescribe rules and regula- 
tions * * * for the government of his department, the conduct of its officers and 
clerks’ ” ? 

Answer. In our view, the proposed amendments would not take away such 
authority from the head of this Department. 

“5. Please explain in detail how the following legal cases would be affected by 
these amendments: (a) Touhy v. Ragen (340 U. S. 462); (6) Boske v Comin- 
gore (177 U. S. 459) ; (ce) Warden et al. (304 U.S. 462) . 

“6. To what extent, if any, would the proposed amendments change existing 
law with particular consideration being given to court decisions? 

“7, Was the decision in U. 8S. v. Reynolds (345 U. 8S.) based on section 161, 
Revised Statutes (5 U. S. C. 22), or on other grounds? 

“8 Is there any constitutional question involved in the enactment of these 
amendments? If so, please explain in detail, citing the specific language in the 
Constitution.” 

Answer. In view of our lack of any actual experience with section 161 of the 
Revised Statutes and our lack of any special competence or responsibility for 
legal interpretations in this area, we would defer to the views of more competent 
and directly responsible legal authorities on these four questions. 

“9. Please cite specifically what other statutes would be affected by these pro- 
posed amendments. Please explain in detail.” 

Answer. As indicated in our answer to question 2, above, it is our view that 
these amendments would not affect statutes upon which this Department relies 
in the issuance of regulations for the conduct of our official business. 

Sincerely yours, 
M. B. Fotsom, Secretary. 


Exnurseir I-B6 


DEPARTMENT OF THE INTERTOR, 
OFFICE OF THE SECRETARY. 
Washington, D. C., July 18, 1957. 
Hon. Jonn E. Moss, 
Chairman, Subcommittee on Government Information, 
Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear Mr. Moss: Further reference is made to your letter requesting answers 
to certain questions which relate to the bills H. R. 2767, 2768, 2769, 2810, and 
3497 which propose an amendment to section 161 of the Revised Statutes 
(6 U. 8. C., sec. 22). 

The specific questions of the subcommittee and our answers are set forth below. 

“1. Does your Department and its constituent agencies have statutory author- 
ity, such as organic acts, ete., in addition to title 5, United States Code, sec- 
tion 22, to make ‘rules and regulations’ for the conduct of its business?” 

Answer. The act of March 3, 1849 (9 Stat. 395), establishing the Department 
of the Interior, does not specifically authorize the making of “rules and regu- 
lations.” However, in addition to title 5, United States Code, section 22, there 
are many statutes pertaining to the functions of this Department which specif- 
ically auhorize the making of “rules and regulations.” Typical of these statutes 
are: 

Title 483, United States Code, section 283, pertaining to preference rights to 
homestead entry ; 

Title 43, United States Code, section 301, pertaining to homestead entry; 

Title 43, United States Code, section 360, pertaining to public land entry 
and patents ; 

Title 43, United States Code, section 363, pertaining to springs, streams, 
and water holes on arid public land; 
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Title 43, United States Code, section 373, pertaining to the reclamation of 
land ; 

Title 25, United States Code, section 328, pertaining to rights-of-way 
through Indian lands; - 

Title 25, United States Code, section 396d, pertaining to operations under 
oil, gas, and other mineral leases affecting restricted Indian land: 

Title 25, United States Code, section 509, pertaining to the welfare of In. 
dians in Oklahoma; 

Title 25, United States Code, Supplement IV, section 486, pertaining to 
the protection of Indians and the conservation of resources; 

Title 30, United States Code, section 189, pertaining to mineral land and 

mining ; , 

Title 16, United States Code, section 3, pertaining to parks, monuments 
and reservations of the National Park Service: 
Title 16, United States Code, section 664, pertaining to the conservation 
of wildlife resources ; 
Title 5, United States Code, section 488, pertaining to records and docy. 
ments; 
Title 5, United States Code, section 493, pertaining to agents or 
representing claimants before the Department of the Interior. 
“2. Exactly which ‘rules and regulations’ within your Department would have 
to be amended or rescinded in the event the proposed amendments are enacted?’ 

Answer. As we construe these measures, the regulations in title 48, Code of 
Federal Regulations, part 2, would need to be amended. 

“3. What other specific changes, if any, would the proposed amendments bring 
about in the operation of your department? Please explain in detail.” 

Answer. None that we are aware of at this time. 

“4. Is it your opinion that the proposed amendments take away from the head 
of a department or agency the grant of authority ‘to prescribe rules and regn- 
lations * * * for the government of his department, the conduct of its officers 
and clerks? ” 

Answer. Insofar as section 161 of the Revised Statutes is relied upon as av- 
thority by the Secretary of the Interior to prescribe rules and regulations for the 
government of this Department and the conduct of its officers and clerks ip 
matters relating to testimony in judicial or adminisrative proceedings and the 
disclosure of official records without proper permission, it appears that the pur- 


pose of the proposed amendment is to take away from the Secretary that 
authority. 


attorneys 


Answers to questions Nos. 5 to 9, inclusive, would involve matters beyond the 
jurisdiction of this Department; therefore, we prefer not to comment thereon. 

The answers which have been given above, as well as other written material 
which has previously been furnished the committee, set forth the Department's 
views on the legal questions arising out of the above measures. Accordingly, 
we ask that you please accept this letter and our previous reports in lieu of the 
appearance of any departmental witness at the hearings on July 22 and 23. 

Sincerely yours, 
THEODORE STEPHENS, 
Assistant to the Secretary and Legislative Counsel, 


Exureir I-B7 


Unirep STrates DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 


Washington, D. C., July 18, 1957. 
Hon. JOHN E. Moss, 


Chairman, Government Information Subcommittee, 
Committee on Government Operations, 
House of Representatives, Washington, D. C. 
Dear Mr. CHAIRMAN: This is in response to your letters of June 20 and July 3, 
1957, in which you request the views of the Department of Justice on several 
questions in preparation for prospective hearings on measures now before the 
subcommittee to amend the Revised Statutes, section 161 (5 U.S. ¢. 


, sec, 22). 
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On May 21, 1957, the Department reported to the full committee on H. R. 2767, 
9768, 2769, 2810, and 3497, the bills mentioned in your letter. The committee 
was then assured that the Department is in complete accord with any proposals 
which would clearly provide for the full and free flow of information to the pub- 
lic where not inconsistent with the national interest. 

At that time the committee was advised that despite considerable study the 
Department of Justice was unable to determine the effect of the legislation with 
any degree of certainty without additional information. It was suggested that 
if the amendments could delineate their intended effect on the authority of the 
executive departments to regulate the orderly access of the public to their 
records, we would be glad to amplify our comments. 

No information has come to us since the date of our original report which 
would place the Department in any better position to understand and comment 
on this proposed legislation at this time. Nevertheless the Department desires 
to be helpful to the subcommittee and accordingly will endeavor to be as re- 
sponsive as possible to your questions. 

There is attached as appendix A, a list of statutes which authorize the Attorney 
General to issue rules and regulations. If any of the amendments are adopted, 
it seems doubtful that any regulations of the Department would have to be 
changed. In the absence of more definite language as to the intention of Con- 
evess Or more complete legislative history, however, it would be hazardous to 
forecast in What way they might affect the Department’s regulations and what 
impact they might have on the operation of the Department. 

This observation is particularly true insofar as the amendments might deprive 
the head of the Department of authority to prescribe rules and regulations for 
the government of the Department and the conduct of its officers and clerks. 
Although a reasonable interpretation of the proposed amendments to the statute 
would undoubtedly be adopted, the literal language presently raises a doubt 
as to the extent to which they would limit the head of an executive department 
in providing regulation under this statute for the orderly disclousre of informa- 
tion to the public. 

The effect that the proposed amendments would have on the case and statute 
jaw must necessarily await a full development of congressional intention and 
a concrete factual situation. 

We do not believe that the proposed amendments would have any effect on 
the principles announced in the cases mentioned in question 5. (The first and 
third case mentioned appear to be identical.) Obviously, under any such amend- 
ment new factual situations might be presented in future cases. It would 
appear that the actual decision of the court in the Reynolds case (345 U. 8. 1), 
was based on grounds other than Revised Statutes, section 161, however, the 
opinion in that case speaks for itself. 

Moreover, there are many statutes which are applicable to particular agen- 
cies restricting the disclosure of certain types of information. If the proposed 
amendments should become law, a meaningful study of those other statutes, 
their legislative history and the congressional intention, in the light of the 
proposed amendments, would require more detailed information than is presently 
available to us. 

Any questionable constitutional aspects of the proposed amendments are not 
presently apparent. Unless the purpose of the amendments is to limit the con- 
stitutional duty of the executive to safeguard information in the public interest, 
at this time we perceive no constitutional problem in them. 

The proposed amendment contained in H. R. 2810 is more precise than those 
in the other bills. It purports to provide a guide to the executive departments 
in releasing and in protecting information. Although it appears merely to 
codify existing principles which have become established under the present 
wording of the statute, it may likewise raise difficult questions of interpretation 
With respect to other statutes which Congress has deemed it appropriate to 
enact to protect particular types of information. 

In conclusion, we would like to emphasize that in their present form the 
amendments do not make clear their intended effect. If in some way the amend- 
ments could be clarified, it may be that we could be of further assistance. 

Sincerely yours, 
WILLIAM P. ROGERs, 
Deputy Attorney General. 
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APPENDIX A 


SUMMARY OF OTHER STATUTES AUTHORIZING THE ATTORNEY GENERAL TO ISSUE RULES 
AND REGULATIONS 


1. The Attorney General, as the head of a department, is authorized to pre. 
scribe regulations, which shall be approved by the Director of the Bureau of the 
Budget, for the collection of indebtedness of employees resulting from erroneoys 
payments made by the Department (5 U. 8. C. § 46e). 

2. The Attorney General is authorized to establish regulations as he deems 
necessary to carry out his authority under the immigration provisions of the 
Immigration and Nationality Act, 1952 (8 U. S. C. § 1103). 

3. The Attorney General is authorized to prescribe the circumstances and cop. 
ditions under which the requirements may be waived for a list or manifest of 
persons on board a vessel or aircraft arriving in or departing from the Uniteg 
Stetes from or to any place outside the United States (8S U. 3. C. § 1221), 

4. The Attorney Genernl is authorized to prescribe regulations for the super. 
vision of arrested aliens against whom a final order of deportation has been 
outstanding more than 6 months (8 U. 8. C. § 1252). 

5. The Attorney General is authorized to prescribe regulations as to the ip. 
formation to be shown in the list of aliens employed on a vessel or aircraft 
arriving in or departing from the United States from or to any place outside 
the United States, and to prescribe by regulation the circumstances under which 
a vessel or aircraft shall be deemed to be departing from the United States or 
any part thereof within the meaning of the immigration provisions of the Immi- 
gration and Nationality Act, 1952 (8 U. 8. C. § 1281). 

6. The Attorney General is authorized to prescribe regulations respecting the 
issuance to an alien crewman of a conditional permit to land (8 U. 8. C. § 1282), 

7. The Attorney General is authorized to prescribe conditions under which 
diseased alien crewmen shall be returned, and to insure proper care and safe- 
guards against the spread of contagion (8 U. 8. C. § 1283). 

8. The Attorney General is authorized to prescribe special regulations for 
registration and fingerprinting of certain classes of aliens not admitted for 
permanent residence (8 U. S. C. § 1303). 

9. The Attorney General is authorized to make such rules and regulations as 
he deems necessary to carrying into effect the naturalization provisions of the 
Immigration and Nationality Act, 1952 (8 U. 8S. C. § 1443). 

10. The Attorney General is authorized to prescribe rules and regulations for 
the registration of every organization subject to foreign control which engages 
in political activity or civilian military activity and of certain organizations 
which engage both in civilian military and in political activity (18 U. 8. C. § 
2386). 

11. The Attorney General is authorized to prescribe ru'es and regulations 
for the carrying of firearms by officers and employees of the Bureau of Prisons 
(18 U.S. C. § 4050). 

12. The Attorney General is authorized to promulgate rules for the govern- 
ment of Federal penal and correctional institutions, except military or naval 
institutions (18 U. S. C. § 4001). 

13. The Attorney General is authorized to promulgate rules and regu'ations 
for the payment of wages to prisoners by Federal Prison Industries, Inc. (18 
U.S. C. § 4126). 

14. The Attorney General is authorized to prescribe regulations resnecting 
loans to prisoners at the time of their release as an aid to their rehabilitation 
(18 U. S. C. § 4284). 

15. The Attorney General is authorized to prescribe rules and regulations for 
the registration of foreign agents (22 U.S. C. § 620). 

16. The Attorney General is authorized to issue regulations respecting pay- 

ments of allowances in lieu of compensations for Government employee wit- 
nesses (28 U. 8S. C. § 1823). 
17. The Attorney General, as the head of an executive department, is author- 
ized to make appropriate rules and regulations to secure proper administrative 
examination of accounts sent to him before submission to the General Account- 
ing Office (31 U. S. C. § 75). 

18. The Attorney General, as the head of an agency, subject to the approval 
of the Director of the Bureau of the Budget, is authorized to prescribe by regula- 
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tions a system of administrative control to restrict obligations or expenditures 
and to fix responsibilities (31 U. 8. C. § 665 (g)). 

19. The Attorney General is authorized to prescribe and promulgate a schedule 
of fees for Officials or persons within the Territory of Alaska when not provided 
for (48 U. Ss. C. § 25). ‘ ' : : . 

90. The Attorney General is authorized to prescribe by regulation the registra- 
tion form for a Communist-action or Communist-front organization and the 
financial and membership records that it shall maintain (50 U.S. C. § 786). 

91, The Attorney General is authorized to prescribe by regulation the form 
of registration statement for members of a Communist-action organization (50 
U.S. C. § 787). , ; 

92, The Attorney General is authorized to prescribe rules and regulations for 
the registration of persons have knowledge, etc., of espionage, counter espionage, 
or sabotage service or tactics of a foreign government or political party (50 
U. 8. C. Supp. IV, § 851). 

98. The Attorney General is authorized to issue regulations governing the ex- 
penses of attendance at meetings, Department of Justice Appropriation Act, 
1957 (70 Stat. 308). 





Exuisitr I-B8 


Unrrep STatTes DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, July 3, 1957. 
Hon. Joun E. Moss, 
Chairman, Government Information Subcommittee, 
Committee on Government Operations, 
House of Representatives, Washington, D. C. 


Dear CONGRESSMAN Moss: This is in further reply to your letter of June 20, 
requesting answers to nine questions with respect to the effect of H. R. 2767, 
9768, 2769, 2810, and 3497, amending section 161 of the Revised Statutes of the 
United States (5 U. S. C. 22), on the operations of this Department. 

Iam enclosing the replies to the questions of the Department of Labor. I trust 
this information will serve the subcommittee’s purposes. 

Sincerely yours, 
JAMES T. O’CONNELL, 
Acting Secretary of Labor. 


“1. Does your department and its constituent agencies have statutory au- 
thority, such as Organic Acts, ete. in addition to title 5, United States Code, sec- 
tion 22 to make ‘rules and regulations’ for the conduct of its business?” 

Answer. Section 1 of the act of March 13, 1913 (37 Stat. 788: 5 U. 8S. C. 611), 
establishing the Department of Labor incorporates by reference the provisions 
of title 5, United States Code, section 22. This act also incorporates section 12 
of the Administrative Expenses Act of 1946 (60 Sta. 809; 5 U. S. C. 22a) au- 
thorizing delegation of certain powers and authority to subordinate officials. 
Section 2 of Reorganization Plan No. 6 of 1950 (64 Stat. 1268: 5 U. S. C. 128z~ 
15), which vests all the functions of the Department of Labor in the Secretary 
of Labor, authorizes the Secretary of Labor to make ‘“‘such provisions as he shall 
deem appropriate” authorizing the performance by officers, agencies, or employees 
of the Department of any of these functions. 

Various statutes administered by the Secretary of Labor confer general au- 
thority upon him to issue rules and regulations for their administration. See 
section 4 of the Walsh-Healey Public Contracts Act (41 U. S. C. 38): section 32 
of the Federal Employees’ Compensation Act (5 U. S. C. 783): sections 104 
and 106 of the War Hazards Act (42 U. S. ©. 1704, 1706); section 39 of the 
Longshoremen’s and Harbor Workers’ Compensation Act (33 U. S. C. 939): 
section 12 of the Wagner-Peyser Act of June 6, 1933 (29 U. S. C. 49k): see- 
tion 1102 of the Social Security Act (42 U. S. C. 1302); section 406 of the 
Veterans’ Readjustment Act of 1952 (38 U. S. C. 996): section 1509 of the 
Social Security Act. See section 2 of Reorganization Plan No. 19 of 1950 (5 
U. 8. C. 1832-15) and Reorganization Plan No. 14 of 1950 (5 U. S. C. 1332-15). 

“2. Exactly which ‘rules and regulations’ within your department would have 
to be amended or rescinded in the event the proposed amendments are en- 
acted?’ 
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Answer. Title 5, United States Code, section 22 is cited as authority for the 
issuance of the General Regulations of the Secretary of Labor (C. F. R. title 
29, subtitle A, pt. 2), regulating appearances before the Department of former 
employees, prohibiting the release of confidential information, and establishing 
procedures for the release of copies of documents in the custody of the Depart. 
ment. If title 5, United States Code, section 22 is eliminated as the authority 
for these regulations, as the amendments would appear to do, it is impossible 
to estimate the ultimate impact upon the operation of the Department, If 
for example, it were ultimately held that no constitutional or Statutory au. 
thority existed for restricting the release of copies of investigators’ reports, em. 
ployer records and employee statements contained in wage-hour investigation 
files, the effect on the enforcement of the Fair Labor Standards Act is obyioys 

In the case of other regulations restricting the release of information, issued 
under statutory authority listed in the answer to question 1, the nature of the 
authority varies. In some instances, the authority is considered to stem from 
the purposes of the statute, rather than from a specific statutory prohibition 
against disclosure. An example is the Wagner-Peyser Act, requiring the pro- 
motion of a national system of employment offices, where disclosure of in- 
formation received from employers or applicants would discourage the use of 
the services. Enactment of the amendments might cast doubt on the validity 
of some of these regulations. ; 

“3. What other specific changes, if any, would the proposed amendments 
bring about in the operation of your Department? Please explain in detail,” 

Answer. No required changes, other than those stemming from the conse. 
quences discussed in the reply to question 2, are apparent. 

“4. Is it your opinion that the proposed amendments take away from the 
head of a department or agency the grant of authority ‘to prescribe rules 
and regulations * for the government of his department, the conduct of its 
officers and clerks’ ?” 

Answer. It appears that the proposed amendments would place a limitation 
on this grant of authority insofar as the establishment of procedures for 
dissemination. of information, which is essential to effective management and 
protection of records, is concerned. 

“}. Please explain in detail how the following legal cases would be affected 
by these amendments? 

“(a) Touhy v. Ragen (340 U. S. 462). 
“(b) Boske v. Comingore (177 U.S. 459). 
“(c) Warden, et al. (304 U. S. 462). 

“6. To what extent, if any, would the proposed amendments change existing 
law with particuilar consideration being given to court decisions? 

“7. Was the decision in U. 8S. v. Reynolds (345 U. 8S. 1) based on section 161, 
Revised Statutes (5 U.S. C. 22) or on other grounds? 

“8. Is there any constitutional question involved in the enactment of these 
amendments? If so, please explain in detail, citing the specific language in 
the Constitution.” 

Answer (5, 6, 7, 8). It would appear that these questions involve legal 
conclusions not appropriate for determination by this Department. 

“9. Please cite specifically what other statutes would be affected by these 
proposed amendments. Please explain in detail.” 

Answer. Title 5 United States Code, section 611 incorporates title 5 United 
States Code, section 22, by reference. The other statutes which the Department 
of Labor administers which might be affected, for the reasons given in answer 
to question 2, are discussed in this Department's reply to the 1955 questionnaire, 
question I. 2.’ 




























































































































































































































































































1See committee print, House of Representatives, 84th Cong., 1st sess., November 1, 
1955, Replies From Federal Agencies to Questionnaire Submitted by the Special Subeom- 


mittee on Government Information of the Committee on Government Operations, pp. 
322-324. 
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Exuisit I-B9 


Post OFFICE DEPARTMENT, 
BUREAU OF THE GENERAL COUNSEL, 
Washington, D. C., July 15, 1957. 
Hon. JoHN E. Moss, . ' & 
Chairman, Government Information Subcommittee, 
Committee on Government Operations, 
House of Representatives, Washington, D. C. 


Deas Mr. CHAIRMAN: Reference is made to your letter of June 20, 1957, in 
which you set forth certain questions for answer by this Department. 

Before dealing specifically with the questions propounded in your letter, the 
general position of the Post Office Department with respect to the release of in- 
formation should again be stated. In answer to a questionnaire by your sub- 
committee, submitted by the Department on September 30, 1955, we stated: 

“It is therefore an established and necessary policy to make available to the 

, the Congress, other Federal agencies, interested groups, and the public 
generally, the widest possible information on the Department, its activities, and 
grvices as the world’s greatest communications system. 

“Such limitations as exist on availability of information are principally for 
the protection of the private affairs of citizens and patrons.” 

In testimony before your committee on November 9, 1955, I stated that I 
regarded title 5, United States Code, section 22, as a general statutory authoriza- 
tin to the head of a department to make some reasonable regulations on the 
manner on Which information is to be made available. I further stated that 
we do not look upon this law as a law which restricts information and that it 
merely provided the avenue by which the information may be obtained. Author- 
ity of the Postmaster General to withhold information stems from laws other 
than title 5, United States Code, section 22, or from the direction of the Presi- 
dent as the Chief Executive. 

Our concern with the proposed amendment of title 5, United States Code, 
section 22, is that it will be so interpreted as to preclude the Postmaster General 
from instructing his subordinates on what information or records, they, as 
subordinates, are not authorized to release or to mak» available. We strongly 
believe that the Postmaster General should have continuing authority to so in- 
struct his subordinates. 

In our report on H. R. 2767, and, referring to our current regulations relat- 
ing to the nonrelease of privileged records and information, we stated in part as 
follows : 

“These regulations are directed to employees of the Department rather than 
tomembers of the public although they are published so that the public will be 
aware of them. They do not, as such, constitute a decision by the Postmaster 
General that he will not disclose these records and information when request 
therefor has been made to him instead of his subordinates.” 

In light of the foregoing, the following answers are made to the questions pro- 
pounded by you. 

‘1. Does your Department and its constituent agencies have statutory author- 
ity, such as organic act, etc., in addition to title 5, United States Code, section 22, 
to make ‘rules and regulations’ for the conduct of its business?” 

Answer. Yes. For citations please see Post Office Department answers to 
questionnaire on administrative organization, procedure, and practices submitted 
fo the chairman of the Committee on Government Operations, House of Repre- 
sentatives, on January 22, 1957 (Question 1, Rulemaking). 

“2. Exactly which ‘rules and regulations’ within your Department would have 
to be amended or rescinded in the event the proposed amendments are en- 
acted ?” 

Answer. The answer to this question depends upon the interpretations placed 
m title 5, United States Code, section 22, as amended by H. R. 2767. 
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view the bill, the section amended as proposed, could conceivably be constrne 
as precluding an agency head from directing his subordinates that they may not 
release certain information. However, we do not consider that it is necessary 
to so construe title 5, United States Code, section 22, amended as Proposed 
Regardless of the construction placed on this section as amended, we belieye that 
from a practical standpoint the Department would be required to continye in 
effect its regulations appearing in sections 114.2 and 114.3, Postal Manual, and 
title 39, Code of Federal Regulations, section 4.3 and 4.4, in the public interest 
and to the end that private affairs of citizens and patrons be protected, 

“3. What other specific changes, if any, would the proposed amendments by} 
about in the operation of your department? Please explain in detail.” 

Answer. None that we are aware of at the present time. 

“4. Is it your opinion that the proposed amendments take away from the head 
of a department or agency the grant of authority ‘to prescribe rules and reg. 
lations * * * for the government of his department, the conduct of its officers 
and clerks’ ?” 

Answer. It could be so interpreted. As such, the proposed amendments might 
be considered a limitation on the power of heads of executive departments ty 
issue rules of conduct which employees must observe with respect to records 
and information of the Department. It could be argued that the broad genera) 
authority given statutory recognition in title 5 United States Code, section 349 
continues this authority. However, this authority in title 5 United States Code 
section 22 is clearly defined and we believe should be left without amen. 
ment. 

“5. Please explain in detail how the following legal cases would be affected 
by these amendments? 

“(a) Touhy v. Ragen (340 U. S. 462). 
“(b) Boske v. Comingore (177 U. S. 459). 
“(e) Warden, et al (304 U. S. 462).’"? 

Answer. If it is intended by the amendment to deny the right of the depart- 
ment heads to forbid disclosure of information and records by subordinates, jt 
would be a vain attempt. The statute would be no longer available for citation 
but the basic ruling by the courts would remain unimpaired. 

“6. To what extent, if any, would the proposed amendments change existing 
law with particular consideration being given to court decisions?” 

Answer. There are decisions (see the annotations of 5 U. 8. C. A. 22) holding 
that regulations forbidding disclosure of information by subordinates of an 
agency head are valid and enforceable. Conceivably the proposed amendments 
could be interpreted as forbidding such regulations. 

“7. Was the decision in U. S. v. Reynolds (345 U. S. 1), based on section 161, 
Revised Statutes (5 U. 8S. C. 22) or on other grounds?” 

Answer. It appears that the decision was based more on the right of the head 
of a department to make a formal claim of privilege than on title 5 United 
States Code, section 22. 

“8. Is there any constitutional question involved in the enactment of these 
amendments? If so, please explain in detail citing the specific language in the 
Constitution.” 

Answer. It does appear that the proposed amendments do raise constitutional 
questions, but we are not prepared to deal with that question in detail at this 
time. It may be observed that United States v. Reynolds (345 U. S. 1), did in 
volve a “claim of privilege” based generally on title 5, United States Code, sec 
tion 22. The Court at page 6, stated as follows: 

“We have had broad propositions pressed upon us for decision. On behalf 
of the Government. it has been urged that the executive department heads have 
power to withhold any documents in their custody from judicial view if they 
deem it to be in the public interest. ° Respondents have asserted that the exect- 
tive’s power to withhold documents was waived by the Tort Claims Act. Both 
positions have constitutional overtones * * *.” 

In footnote 9, it is stated that while the claim of executive power to suppress 
documents is based more immediately upon title 5 United States Code, section 
22, the roots of the power go more deeply. Further, the footnote states: “It 
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.. said that Revised Statutes, section 161 (5 U. 8. C. 22) is only a legislative 
= senition of an inherent executive power which is protected in the constitu- 
a system of separation of power.” 5 eee 
Hit title 5. United States Code, section 22, amended as proposed, is interpreted 
ios authority in the agency head to forbid disclosure of information 
es ] cuments by subordinates, it does seem that there is an interference with 
oe ‘ght of the agency head to advance the claim of privilege, because disclosure 
thew pordinates precludes the agency head from advancing the claim. 
ws Please cite specifically what other statutes would be affected by these 
posed amendments. Please explain in detail.” 
Manet. As observed in our answer to questions 2 and 4, there may be vary- 
ing interpretations of the effect of title 5, United States Code, section 22, 
amended as proposed. It could be intended that the amendment is such a strong 
declaration of congressional intent that it would affect not only title 5, United 
States Code, section 22, but other provisions of law as well which grant author- 
ity to conduct the affairs of 't he executive department and instruct employees in 
the performance of their duties. We do not believe it would have that effect. 
The only section of law relating to the Post Office Department which could con- 
eeivably be affected is title 5, United States Code, section 369. In pertinent 
part, this section provides as follows: ss 

“puties of Postmaster General.—It shall be the duty of the Postmaster Gen- 
ae: . y 4 ‘ ‘ 

“Second. To instruct all persons in the postal service with reference to their 
duties. 

* * * * * * * 

“Ninth. To superintend generally the business of the Department and execute 
all laws relative to the postal service.” 

We are not aware of any other postal law of moment affected except title 5, 
United States Code, section 369. It was not deemed appropriate to undertake any 
study of statutes relating specifically to other Government departments. 

é Sincerely yours, 
ABE McGrecor Gorr, 
General Counsel. 


Exuisir I-B10 
DEPARTMENT OF STATE, 
Washington, July 18, 1957. 
Hon. Jonn FE. Moss, 
Chairman, House Government Information Subcommittee of the Commit- 
tee on Government Operations. 


Deak Mr. Moss; In accordance with the request contained in your letter dated 
June 20, 1957, there is attached for consideration the Department's replies to 
the questions submitted. 

Sincerely yours, 
JoHN S. HoGHiANp II, 
leting Assistant Secretary for Congressional Relations. 


ANSWER TO QUESTIONS CONTAINED IN LETTER DAtEep JUNE 20, 1957, To SECRETARY 
OF Stave From Hon. Joun E. Moss, CHArrmMan, House SurcoMMITTEE ON 
GOVERNMENT INFORMATION OF THE COMMITTEE ON GOVERNMENT OPERATIONS 
“Il. Does your Department and its constituent agencies have statutory an- 

thority, such as organic acts, ete., in addition to title 5, United States Code, sec- 

tion 22, to make ‘rules and regulations’ for the conduct of its business?” 
Answer. Yes. 
5 U. S. C. 15le, “Rules and Regulations: promulgation by Secretary; 
delegation of authority” (Act of May 26, 1949, 63 Stat. 111, as amended). 
oU. 8. C. 154, “Distribution of duties of officers, clerks and employees” 
(Act of June 20, 1874, 18 Stat. 90, as amended). 
oU. 8. C. 156, “Management of foreign affairs” (Act of July 


27. 1789, 
1 Stat. 28, as amended). 
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5 U. 8. C. 158, “Custody of seals and property” (Act of July 27, 17% 
1 Stat. 29, as amended). , 


22 U. 8S. C. Slila, “Administration of Foreign Service; 
authority” (Act of May 26, 1949, 63 Stat. 111, as amended). 
22 U. S. C. 842, “Regulations of Secretary governing duties” 


delegation og 


(Act 
August 13, 1946, 60 Stat. 1001, as amended). a 
22 U. 8. C. 843, “Delegation of authority to prescribe regulations” (Act of 
August 13, 1946, 60 Stat. 1002, as amended). 


22 U. 8. C. 1781, “Delegation of authority; rules and regulations” (Act of 
August 26, 1954, 68 Stat. 855, as amended). 

“2. Exactly which ‘rules and regulations’ within your department would have 
to be amended or rescinded in the event the proposed amendments are enacted? 

Answer. None. It is considered that the statutes cited in answer to ues, 
tion (1) authorize the issuance of the Department’s existing rules and 
regulations. 

“3. What other specific changes, if any, would the proposed amendments 
bring about in the operation of your Department? Please explain in detajj,” 

Answer. None. 

“4. Is it your opinion that the proposed amendments take away from the head 
of a department or agency the grant of authority ‘to prescribe rules and regu: 
lations * * * for the government of his department, the conduct of its Officers 
and clerks’ ?” 

Answer. No. The amendment would appear to be only a prohibition against 
the head of the agency from relying on title 5, United States Code, Section 22, 
as amended, to withhold information, even in those instances when disclosure 
would harm the public interest. 

“5. Please explain in detail how the following legal cases would be affected by 
these amendments? 

“(a) Touhy v. Ragen (340 U. S. 462). 
“(b) Boske v. Comingore (177 U.S. 459). 
“(c) Warden et al. (304 U. S. 462).” 

Answer. The Department is not in a position to state how the Court might 
hold. 

The case at title 304, United States Code, section 462, is Johnson v. Zerbdst, 
Warden. It does not appear to relate to title 5, United States Code, Section 22, 
the withholding of information, or any question of departmental regulations 
relating to the availability of records. 

“6. To what extent, if any, would the proposed amendments change existing 
law with particular consideration being given to court decisions?” 

Answer. It is nut clear what laws or decisions are referred to. If the ques 
tion refers to Toughy v. Ragen and Boske v. Comingore, see answers to questions 
(4) and (5), above. 

“7. Was the decision in U. 8. v. Reynolds (345 U. S. 1) based on section 161, 
Revised Statutes (5 U. 8. C. 22), or on other grounds?” 

Answer. Other grounds. The Court said at pages 10-11: “* * * when the for 
mal claim of privilege was tiled by the Secretary of the Air Force, under cir 
cumstances indicating a reasonable possibility that military secrets were i- 
volved, there was certainly a sufficient showing of privilege to cut off further 
demand for the documents on the showing of necessity for its compulsion that 
had then been made.” 

“8. Is there any constitutional question involved in the enactment of these 
amendments? If so, please explain in detail, citing the specific language in the 
Constitution.” 

Answer. The Department would defer to the opinion of the Department of 
Justice as to whether there is any constitutional question involved in the enatt- 
ment of these amendments. 

“9. Please cite specifically what other statutes would be affected by these 
proposed amendments. Please explain in detail.” 


Answer. No statutes specifically applicable to the Department of State would 
be affected by these amendments. 
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Exuisit I-Bl1l1 


OFFICE OF THE SECRETARY OF THE TREASURY, 
Washington, July 15, 1957. 
Hon. Joun BE. Moss, : 
Chairman, Government Information Subcommittee of the Committee 
on Government Operations, House of Representatives, Washington, 
D. C. 


Dear Mr. CHAIRMAN: Reference is made to your letters of June 20 and July 
3, 1957, indicating that your subcommittee has scheduled preliminary legislative 
hearings on H. R. 2767, 2768, 2769, 2810, and 3497 for July oe and 23. ; 

All of these bills would specify that the provisions of section 161 of the Revised 
statutes (5 U. S. C. 22) do not authorize withholding information from the 
ublic or limit the availability of records to the public. 

In our letter of April 24, 1957, we took the position that enactment of any of 
these bills would leave unchanged the general provisions of law relating to 
disclosure of governmental information. You have now requested specific re- 
plies to questions dealing with the subject matter of the various bills. 

“1, Does your department and its constituent agencies have statutory author- 
ity such as organic acts, etc., in addition to title 5, United States Code, section 
» to make ‘rules and regulations’ for the conduct of its business?” 

Answer. The Treasury Department has no organic act which authorizes the 
making of rules and regulations for the government of the Department. There 
are no general statutory authorities applicable to bureaus of the Department 
except in the case of the Coast Guard. It is provided in title 14, United States 
Code, section 632, that “the Commandant may * * * issue rules, orders, and 
instructions, not inconsistent with law, relating to the organization, internal 
administration, and personnel of the Coast Guard.” There are statutes author- 
izing the making of rules and regulations for the government of conduct in spe- 
cifie areas of the Department’s business, among them for example those dealing 
with disclosure of tax data. 

“2. Exactly which ‘rules and regulations’ within your department would have 
to be amended or rescinded in the event the proposed amendments are enacted?’ 

Answer. Under our understanding of the pending bills no rules or regulations 
would require amendment. 

“8. What other specific changes, if any, would the proposed amendments bring 
about in the operation of your Department? Please explain in detail.” 

Answer. The proposed legislation would not appear to require specific changes 
in the operation of the Department. 

“4, Is it your opinion that the proposed amendments take away from the head 
of a department or agency the grant of authority ‘to prescribe rules and regula- 
tions * * * for the government of his department, the conduct of its officers and 
clerks?’ ” 

Answer. We would expect direction on this from the Justice Department, but 
uless otherwise advised would proceed on the assumption that the described 
grant of authority would remain with the Department head. 

“5. Please explain in detail how the following legal cases would be affected by 
these amendments? 

“(a) Touhy v. Ragen (340 U. 8S. 462). 
“(b) Boske v. Comingore (177 U. S. 459). 
“(c) Warden et al (304 U. S. 462). 

Answer. The citation of “Warden et al (304 U. S. 462)” is a further reference 
tothe Touhy case. The effect of title 5, United States Code, section 22, in the 
decision of the Touhy case was well stated by the Supreme Court at page 468 of 
the report : 

“When one considers the variety of information contained in the files of any 
Government department and the possibilities of harm from unrestricted disclo- 
sure in court, the usefulness, indeed the necessity, of centralizing determination 
as to whether subpenas duces tecum will be willingly obeyed or challenged is 
obvious. Hence, it was appropriate for the Attorney General, pursuant to the 
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authority given him by title 5, United States Code, section 22, to prescribe the 
regulations not inconsistent with law for ‘the custody, use, and preservation of 
the records, papers, and property appertaining to’ the Department of Justice, tj 
promulgate order 3229.” 

The same reasoning is applicable to the Boske case, involving the Treasury 
and its regulations. ’ 

While we have stated to you in our letter of April 24, 1957, our view that the 
substantive provisions as to disclosure have been provided by Congress jp the 
Administrative Procedure Act, the quoted language of the Supreme Court shoys 
the procedural purpose of title 5, United States Code, section 22. It is, perhaps 
searcely proper for this Department to express an opinion as to how the Supreme 
Court would have decided cases under the bills referred to us. However, in 
view of the above quoted excerpt it may be questioned whether, even if title 5 
United States Code, section 22 stood alone, the bills would be interpreteq an 
withdrawing authority to centralize within a department the function of decid. 
ing questions of disclosure. But in any case, it seems to us that title 5, United 
States Code, section 1002 (b) and (c), not only gives authority for, but require; 
the agency to provide for the orderly decision within it of questions of the 
propriety of disclosure. 

“6. To what extent, if any, would the proposed amendments change existing 
law with particular consideration being given to court decisions?” 

Answer. See 5, above. 

“7. Was the decision in U. 8S. v. Reynolds (345 U. S. 1) based on section 161 
Revised Statutes (5 U. S. C. 22) or on other grounds?” 

Answer. In our opinion the decision was not based on the provisions of 
title 5. United States Code, section 22. 

“8. Is there any constitutional question involved in the enactment of these 
amendments? If so, please explain in detail citing the specifié language in the 
Constitution.” 

Answer. The proposed amendments are not affected by the constitutional 
principle that the Executive cannot be required to disclose official information 
where that disclosure would be contrary to the public interest. 

“9. Please cite specifically what other statutes would be affected by these 
proposed amendments. Please explain in detail.” 

Answer. We know of no other statutes which these amendments would affect. 

As you know, the General Counsel of the Treasury appeared before your 
subcommittee on June 20, 1956, and testified at length with respect to this 
general subject. Moreover, on November 30, 1956, the Treasury submitted 
written replies to a comprehensive questionnaire submitted by your committee, 
As you have indicated, we have submitted a written report on the particular 
bills before your subcommittee. It does not appear, therefore, that there would 
be anything helpful that we could add at your hearings on July 22 and 23. In 
addition, Secretary Humphrey and a large part of our staff are, as you probably 
know, tied up by the extended hearings being held by the Senate Finance Con- 
mittee. However, if you believe that a further appearance would be helpful 
a witness from this Department will be prepared to appear before your con- 
mittee on the dates set and we shall be prepared to cooperate in such manner 
as you specify. 

Very truly yours, 

















































Frep C. Scrrsner, Ir., 
Acting Secretary of the Treasury. 


Exnisitr I-Cl 





UnItTep STATES ATOMIC ENERGY CoM MISSION, 
Washington, D. C., April 1, 1957. 
Hon. Wirt1AmM L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives. 

Deak Mr. Dawson: This is in response to your letter of January 17 request 
ing our comments on H. R. 2810, and your letter of January 24 requesting our 
comments on four identical bills, H. R. 2767, 2768, 2769, and 3497. 

All of these bills propose amendment to section 161 of the Revised Statutes, 
title 5, United States Code, section 22. This section of the revised statutes has 
been construed to apply only to the executive departments of the Federal Gov- 
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ment, and the Commission, in promulgating regulations with respect to dis- 
ire of documents, has not relied on it for authority. Thus, the enactment 
sen of these bills would not affect the Commission’s operations. 
Sincerely yours, 
Davin F. SHaw, 
Assistant General Manager. 


Exutrnit I-C2 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., April 11, 1957. 
Hon. Witt1aM L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

My Dear Mr. CHAIRMAN: This will acknowledge your letters of January 17 
and 24, 1957, requesting the views of the Bureau of the Budget on H. R. 2767, 
2768, 2769, 2810, and 3497, to amend section 161 of the Revised Statutes with re- 
spect to the authority of Federal officers and agencies to withhold information 
and limit the availability of records. 

Section 161 of the Revised Statutes authorizes the head of a department to 
prescribe regulations for the government of his department, including, among 
other things, the use of records and papers. These bills would add a sentence to 
the section declaring that it does not authorize withholding information or 
records from the public. In addition, H. R. 2810 provides that it shall not be 
construed to require the release of information where such action would en- 
danger national security, impair Government efficiency, result in unfair ad- 
yantage to an individual or disclose the source of information given in confi- 
dence. 

In our judgment, section 161 of the Revised Statutes in ne way relieves the 
head of a department from responsibility for the general release of information 
of public concern. He is also responsible for the proper safeguarding and with- 
holding from public release of internal records and other materials belonging 
exclusively to the executive branch of the Government under our Constitutional 
system of three equal and coordinate branches. Neither of these responsi- 
bilities would be affected by the revisions proposed in any of the pending bills. 
We believe that this position is affirmed by that part of the Administrative 
Procedure Act (5 U. 8. C. 1002) which affirmatively provides for publication of 
information concerning the agencies of Government and their methods of con- 
ducting public business. 

Therefore, the Bureau of the Budget recommends against favorable consid- 
eration of any of these bills. 

Sincerely yours, 
PercivaL F. BrunpAce, Director. 


Exureit I-C3 


Civiz AERONAUTICS BoarpD, 
Washington, April 16, 1957. 
Hon. Witt1AM L, Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Deak CONGRESSMAN Dawson: This is in further reply to your letter of January 
17, 1957, acknowledged January 25, 1957, and to your letter of January 24, 1957, 
acknowledged January 31, 1957, requesting the Board’s comments on H. R. 
2310, H. R. 2767, H. R. 2768, H. R. 2769, and H. R. 3497, bills to amend section 
161 of the Revised Statutes with respect to the authority of Federal officers 
and agencies to withhold information and limit the availability of records. 
Section 161 of the Revised Statutes (5 U. 8S. C. 22) provides: “The head of each 
department is authorized to prescribe regulations, not inconsistent with law, 
for the government of his department, the conduct of its officers and clerks, the 
distribution and performance of its business, and the custody, use and preser- 
vation of the records, papers, and property appertaining to it.” 

H. R. 2767, H. R. 2768, H. R. 2769, and H. R. 3497 are identical in that they 
would amend section 161 of the Revised Statutes by adding the following new 
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sentence: “This section does not authorize withholding information from 
public or limiting the availability of records to the public.” 

H. R. 2810 would amend section 161 of the Revised Statutes by adding the 
following new sentence: “This section does not authorize withholding infor. 
mation from the public or limiting the availability of records to the Public, no 
shall this section be construed as requiring the giving of information or the 
making of records available where such action would endanger the national 
security, or unreasonably impair the efficiency of government operations, OF te 
sult in unfair advantage to any person, or disclose the source of information 
given an agency or official of the United States in confidence.” 

With respect to section 161 of the Revised Statutes, it should be pointy 
out that this statute provides a basis for regulations prohibiting disclosure g 
information in the files of government executive agencies except as authorized 
by the appropriate agency or department head. Inasmuch as it is not applicabje 
to an independent regulatory agency such as the Civil Aeronautics Board, it 
does not appear appropriate for the Board to comment on the proposed ameng 
ment of this specific statute. 

However, section 205 (a) of the Civil Aeronautics Act of 1938, as amenda 
(52 Stat. 984, 49 U. S. C. 425), confers upon the Board powers under which th 
Board has authority comparable to that given the executive departments by 
section 161 of the Revised Statutes. This section provides: “The Authority 
[Board] is empowered to perform such acts, to conduct such investigation, 
to issue and amend such orders, and to make and amend such general or gp 
cial rules, regulations, and procedure, pursuant to and consistent with the pro 
visions of this act, as it shall deem necessary to carry out such provisions and 
to exercise and perform its duties under this act.” 

Although the proposed bills would not amend the Civil Aeronautics Act and 
therefore would not curtail the Board’s powers with respect to the withholding 
of information, it is nevertheless a possibility that it might also be proposed 
to amend section 205 (a) of the Civil Aeronautics Act of 1938 to make its 
provisions accord with the amended version of section 161 of the Revised Stat 
utes. In such a case, the Board does not believe that either version of the pro 
posed amendment is necessary or desirable. The Board has always made freely 
available to the press and to the public information concerning its activities 
which it believed might properly be released. However, in view of the nature 
of the Board’s work in certain fields, such as in connection with its quasi- 
judicial functions, and in the area of accident investigations, it is imperative 
that certain classes of information not be prematurely released. 

With regard to the additional provisions contained in H. R. 2810, the Board 
believes that section 1104 of the Civil Aeronautics Act of 1938 (52 Stat. 1027, 4 
U. 8. C. 675), is adequate to authorize the withholding of information affecting 
the national defense. The Board further submits that the additional provisions 
contained in H. R. 2810 for the protection of the agency and the public are 
met by the provisions of section 1104, section 701 (e), and by the criminal pen 
alties provided for in section 902 (f) of the act (52 Stat. 1015, 49 U. S. C. 622), 

Accordingly, while the Board would not be affected by the proposed legisla- 
tion in its present form, and therefore has no recommendation to make thereon, 
we should point out that we would be opposed to the enactment of similiar 
legislation applying to the Board through amendment of the Civil Aeronautic 
Act. 

The Board appreciates the opportunity afforded to it to comment on the pro 
posed legislation. 

The Bureau of the Budget has advised that there is no objection to the sub 
mission of this report. 

Sincerely yours, 


the 



















































JAMES R. Durrer, Chairman. 


Exursit I-C4 











Untrep States Crvit Service CoMMISSION, 


June 20, 1957. 
Hon. Wriit1AM L. DAWSON, 


Chairman, Committee on Government Operations, 
House of Representatives. 
Dear Mr. Dawson: This will refer to your letter of January 17, 1957, relating 
to H. R. 2810, and to your letter of January 24, 1957, relating to H. R. 276, 
H. R. 2768, H. R. 2769, and H. R. 3497, bills to amend section 161 of the Revised 
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statutes with respect to the authority of Federal officers and agencies to withhold 
jnformation and limit the availability of records. . 

Bach bill seeks to deny to the heads of departments of the executive branch 
authority to withhold information from the public on the basis of section 161 
of the Revised Statutes. , In addition, however, H. R. 2810 seeks to deny to the 

pliec access to information or records where such action would endanger the 
national security, unreasonably impair the efficiency of Government operations, 
result in unfair advantage to any person, or disclose the source of information 

iven an agency or official of the United States in confidence. , 

If Revised Statutes, section 161 is amended as contemplated by H. R. 2737, 
9768, 2769, and 3497, it is clear that Revised Statutes, section 161, which, in 
terms, applies only to heads of departments, would no longer serve as authority 
tosupport a claim of privilege against disclosure of information. It is not clear, 
however, that the same result would obtain upon the enactment of H. R. 2810, 
introduced by Congressman Clare E. Hoffman. The Hoffman bill seems to say 
that Revised Statutes, section 161, shall neither authorize the withholding of 
jpformation from the public, nor, generally speaking, require the disclosure 
of information to the public. Under this construction, if Revised Statutes, sec- 
tion 161 were amended as proposed, while it would no longer support a claim of 
privilege, it would nevertheless leave unimpaired a claim of privilege based 
on other authority. 

The Hoffman bill, it is arguable, would render Revised Statutes, section 161, 
susceptible to yet another construction; namely, that it does not authorize the 
withholding of information except where such action would endanger the na- 
tional security, unreasonably impair the efficiency of Government operations, 
result in unfair advantage to any person, or disclose the source of information 
given an agency or « fficial of the United States in confidence. 

Since, in the opinion of the Commission, the public interest would be best 
served by continuing Revised Statutes, section 161, as a statutory basis for a 
daim of privilege against indiscriminate disclosure of information to the public, 
and since the Hoffman bill favors, in principle, the need for certain restrictions 
with respect to the release of information, the Commission favors, with certain 
reservations, enactment of H. R. 2810, provided that the language is revised so 
as to express a clear intention to continue Revised Statutes, section 161, as 
authority to support a claim of privilege not only by heads of departments, 
but by heads of agencies as well. The following language will accomplish this 
result : 

“The head of each department or agency is authorized to prescribe regulations, 
not inconsistent with law, for the government of his department, or agency, the 
conduct of its officers and clerks, the distribution and performance of its business, 
and the custody, use, and preservation of the records, papers, and property 
appertaining to it. 

“This section does not authorize the withholding of information from the 
public or limiting the availability of records to the public, except where the 
disclosure of information or records to the public would endanger the national 
security, or unreasonably impair the efficiency of Government operations, or 
result in unfair advantage to any person, or disclose the source of information 
given an agency or official of the United States in confidence.” 

The reservations noted above are made necessary by the fact that the areas 
in which privilege may be claimed under H. R. 2810 do not clearly extend to 
the following types of information (and others set forth on page 82 of the 
committee print entitled “Replies From Federal Agencies to Questionnaire Sub- 
mitted by the Special Subcommittee on Government Information of the Committee 
on Government Operations,” dated November 1, 1955) which, in our view, must 
continue to be withheld whether in the public interest or in the interest of the 
individual concerned : 

(1) Examination questions and other examining material; 

(2) Ratings made by individuals in civil-service examinations; 

(3) Information from the Commission’s investigative files ; 

(4) Information from retirement records; 

(5) Information from medical records of applicants and employees. 

We are advised that the Bureau of the Budget has no objection to the sub- 
mission of this report. 

By direction of the Commission, 

Sincerely, 
Harris E1;swortn, Chairman 
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Exnrsit I-C5 


COMPTROLLER GENERAL OF THE UNITED States, 


Washington, D. O., March 1, 1957 
Hon. Wii1r1AmM L. Dawson, , 


Chairman, Committee on Government Operations, 
House of Representatives. 


DEAR Mr. CHAIRMAN: Further reference is made to your letter of Janna 
24, 1957, requesting our comments on identical bills H. R. 2767, H. R, 27g 
H. R. 2769, and H. R. 3497. ; 

Each of the bills would amend section 161, Revised Statutes (5 U. S. ©, 99 
to provide that such section may not be invoked as authority to withhold or limit 
the availability of records to the public. 

Hearings were held last year regarding Federal agencies citing section 1 
Revised Statutes, to justify withholding information from the Congress and the 
public. The hearings indicated that the statute was intended as a mere “hong. 
keeping” statute rather than an information statute. 

We have, of course, no objections to amending the statute to preclude ageneig 
of the Government from citing it as their authority to withhold information from 
the Congress. We believe, however, that the bills as presently drafted are too 
broad and may either result in requiring the agencies to disclose information 
detrimental to the interests of the Government or solely for the purpose of 
furthering the self-interests of individual members of the public. For instance 
we do not believe that an indiscriminate disclosure of the records of our Office 
concerning claims by or against firms or individuals arising out of their trans. 
actions with the Government should be permitted merely to satisfy the curiosity 
of an individual member of the public who has no special interest in the matter, 
We believe that this possibly could occur inasmuch as the bills do not define what 
is meant by the public nor do they set forth any criteria as to when and under 
what conditions information must be released. We also believe that the bills 
should provide specifically that classified material is not required to be disclosed, 

If the bills are to be favorably considered we suggest that consideration be 


given also to enacting general legislation regarding disclosure of information to 
the public. 


Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


COMPTROLLER GENERAL OF THE UNITED STATES, 

Washington, D. C.. February 26, 1957. 

Hon. Wiii1AM L. DAWSON, 

Chairman, Committee on Government Operations, 
House of Representatives. 


DeAaR Mr. CHAIRMAN: Further reference is made to your letter of January 
17, 1957, requesting our comments on H. R. 2810. 

The bill would amend section 161 of the Revised Statutes (5 U. S. C. 22) to 
provide, with certain exceptions, that such section may not be invoked as av 
thority for the withholding of information or limiting the availability of records 
to the public. 

The matter of the availability of information from Federal departments and 
agencies was the subject of hearings held by the subcommittee of the House 
Committee on Government Operations during the latter part of 1955 and 
the calendar year 1956. In the 25th intermediate report of the Committee on 
Government Operations, House Report No. 2947, dated July 27, 1956, it is 
indicated that the legislation is necessary because there is a tendancy on the 
part of the executive departments and agencies to withhold information from 
the Congress and the public. Page 50 of that report indicates that, in response 
to questionnaires, 12 departments and agencies cited title 5, United States Code, 
section 22 as authority for withholding information. The courts have held that 
a regulation issued pursuant to section 161, Revised Statutes, provides a valid 
defense, for a subordinate officer of a department governed by it, against punish- 
ment for defiance of a court order directing disclosure of information in the 
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enstody of the department. See Touhy v. Ragen (340 U. 8S. 462) ; United States 
y. Reynolds (345 U. Ss. 1). 3 ; 

We see no objection to amending section 161, Revised Statutes, to preclude 
Federal agencies from using it as their authority to withhold information from 
the Congress. We are concerned, however, that if the bill is enacted in its present 
form it may result in requiring the disclosure of information to individual mem- 
pers of the public for their own private interests. 

For instance, in the case of claims by or against the Government filed in our 
Office, we do not believe that an individual who has no personal interest in the 
matter should be permitted free access to the records relating to those claims 
solely on the basis that he is a member of the public. Although the bill specifies 
certain conditions where records need not be made available it does not contain 
any guide, for instance, as to the basis for determining when the giving of the 
information would unreasonably impair the efficiency of Government operations 
nor is there any guide for determining when the furnishing of information will 
result in unfair advantage to any person. In addition, the bill does not define 
just who is meant by the public. 

in any event, if the Congress decides to enact H. R. 2810 on the basis that 
section 161, Revised Statutes, is a mere “housekeeping” statute and was never 
intended as an information statute we believe consideration should be given 
also to enacting a general information statute prescribing the terms and condi- 
tions regulating the release of information by agency heads. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


Exutisit I-C6 


FEDERAL CriviIn DEFENSE ADMINISTRATION, 
OFFICE OF THE ADMINISTRATOR, 
Washington, D. C., April 16, 1957. 
Hon. WiLLIAM L. DAWSON, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Deak MR. CHAIRMAN: This is in reply to your request for a report on H. R. 
2810, a bill to amend section 161 of the Revised Statutes with respect to the 
authority of Federal officers and agencies to withhold information and limit 
the availability of records. 

The proposed bill contains two provisions with regard to the application of 
section 161 of the Revised Statutes: 

“Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 161 of the Revised Statutes of 
the United States (5 U. S. C. 22) is amended by adding at the end thereof the 
following new sentence: [1] ‘This section does not authorize withholding in- 
formation from the public or limiting the availability of records to the public, 
[2] nor shall this section be construed as requiring the giving of information or 
the making of records available where such action would endanger the national 
security, or unreasonably impair the efficiency of Government operations, or 
result in unfair advantage to any person, or disclose the source of information 
given an agency or oflicial of the United States in confidence.’ ” 

The first provision is the same as that contained in H. R. 2767, H. R. 2768, 
H. R. 2697, and H. R. 3497, 85th Congress, and we respectfully refer the com- 
mittee to the Federal Civil Defense Administration’s report on those bills. 

The second provision appears to be superfluous. There is nothing in section 
161 of the Revised Statutes to require the giving of information or the making 
of records available where such action would “endanger the national security, 
or unreasonably impair the efficiency of Government operations, or result in 
unfair advantage to any person, or disclose the source of information given an 
agency or official of the United States in confidence.” There would also be no 
such requirement even if section 161 were amended to make it clear that: “This 
section does not authorize withholding information from the public or limiting 
the availability of records to the public.” (As proposed in H. R. 2767, H. R. 
2768, H. R. 2769, H. R. 3497, and the first provision of H. R. 2810). 
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While we have no objection to the proposed legislation, we defer to the Views 
of the Bureau of the Budget. 


Advice has been received from the Bureau of the Budget that there would 
be no objection to the submission of this report. 
Sincerely, 


VAL PETERSoy, 


Exuisit I-C7 






FEDERAL Power CoMMIssIon, 
Washington, February 27, 1957, 
Hon. WILLIAM L. DAWSON, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 


Dear Mr. CHAIRMAN: In response to your request of January 24, 1957, there 
are enclosed three copies of the report of the Federal Power Commission op 
the bills H. R. 2767, H. R. 2768, H. R. 2769, H. R. 3497, 85th Congress, to amend 
section 161 of the Revised Statutes with respect to the authority of Federg] 
officers and agencies to withhold information and limit the availability of records, 

Sincerely yours, 
JEROME K. KUYKENDALL, Chairman, 


FEDERAL POWER COMMISSION REpoRT ON H. R. 2810, 85rH Coneress, A Bit To 

AMEND SECTION 161 oF THE REVISED STATUTES WITH RESPECT TO THE AUTHOR 
ITY OF FEDERAL OFFICERS AND AGENCIES TO WITHHOLD INFORMATION AND Liv 
THE AVAILABILITY OF RECORDS 










This bill would add at end of the present section 161 of the Revised Statutes 
(5 U. 8. C. 22) a new sentence: “This section does not authorize withholding 
information from the public or limiting the availability of records to the public, 
nor shall this section be construed as requiring the giving of information or the 
making of records available where such action would endanger the national seeu- 
rity, or unreasonably impair the efficiency of Government operations, or result 
in unfair advantage to any person, or disclose the source of information given 
an agency or Official of the United States in confidence.” 

Section 161 authorizes the “head of each department” to prescribe regulations 
for the Government of his department, the conduct of its officers, the distribution 
and performance of its business, and the custody, use, and preservation of its 
records, papers, and property. 

It is clear from the provisions of the statute that would be amended by this 
bill (R. S. sees. 158 and 159; 5 U. S. C. 1 and 2) that the proposed amendment 
would apply only to the executive departments and not to other agencies of the 
Government, including the independent regulatory commissions and agencies 
such as the Federal Power Commission. 

Since the bill would not affect the operations of this Commission, we do not 
believe it would be appropriate to express any opinion with respect to the merits 
of the proposed legislation. 
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GENERAL SERVICES ADMINISTRATION, 


Washington, D. O., April 1, 1957. 
Hon. Wiii1aM L. DAwson, 


Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 


Dear Mr. CHAIRMAN: Further reference is made to your letter of January 17, 
1957, which requested the comments of the General Services Administration on 
H. R. 2810, a bill to amend section 161 of the Revised Statutes with respect to 
the authority of Federal officers and agencies to withhold information and limit 
the availability of records. 

H. R. 2810 would amend section 161 of the Revised Statutes by adding a new 
sentence as follows: 

“This section does not authorize withholding information from the public or 
limiting the availability of records to the public, nor shall this section be con- 
strued as requiring the giving of information or the making of records available 
where such action would endanger the national security, or unreasonably impair 
the efficiency of Government operations, or result in unfair advantage to any 
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rson, Or disclose the source of information given an agency or official of the 
United States in confidence.” ort ret ; 

since the General! Services Administration does not come within the purview 
of section 161 of the Revised Statutes, it is not considered appropriate to com- 
ment upon its proposed revision. ate 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. 
Sincerely yours, 


FRANKLIN G. FLogete, Administrator. 


Exuisit I-C9 


HovusiInG AND HOME FINANCE AGENCY, 
Washington, D. C., April 10, 1957. 
Re H. R. 2767, 2768, 2769, 2810, and 3497, 85th Congress. 
Hon. Wi11AM L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Deak CHAIRMAN Dawson: This is in further reply to your requests for the 
yiews of this Agency with respect to H. R. 2767, H. R. 2768, H. R. 2769, H. R. 2810, 
and H. R. 3497, bills to amend section 161 of the Revised Statutes with respect 
to the authority of Federal officers and agencies to withhold information and 
limit the availability of records. Four of the bills appear to be identical, and the 
fifth (H. R. 2810) is similar to the others. 

The proposed measures deal with the clarification of section 161 of the Revised 
Statutes which, among other things, authorizes Government departments to 
prescribe regulations for the custody, use and preservation of their records. 
Their primary purposes is, apparently, to make clear that the regulation of rou- 
tine records in Government departments should not be construed, with certain 
exceptions, to permit withholding of information from the public. 

It is the policy of the Housing Agency that the general public shall have the 
fullest possible information concerning the policies and programs of the Agency. 
Certain information in our possession may be classified on security grounds. 
This is information which we have received from other agencies, and which has 
been classified prior to our receiving it. Information in the possession of the 
Housing Agency, unless classified on security grounds, is generally available to 
the public except upon a showing that withholding the information is essential 
in the public interest. Such cases are quite limited. Thus, information may be 
restricted where its disclosure would invade personal privacy or require the dis- 
closure of proprietary information submitted to the Agency in confidence. For 
example, credit information submitted by a mortgagor to the FHA would not be 
released as public information. While we agree with what appears to be the 
general objective of the proposed legislation, there is some question as to the 
effect and general scope of the proposed bills. 

It is stated in the title of each bill that its purpose is to amend section 161 
of the Revised Statutes with respect to the authority of Federal officers and 
agencies to withhold information and limit the availability of records. How- 
ever, there is some question as to whether section 161 of the Revised Statutes 
(5 U. 8. C. 22) applies only to executive departments and not to independent 
agencies, and hence whether the proposed amendments, if enacted in their present 
form, would be applicable to the Housing Agency, which is an independent 
agency, 

In any case we assume that the language of the proposed amendments is not 
intended to affect the existing practice of the Housing Agency in withholding 
information regarding specific cases under investigation or in litigation and in 
withholding confidential information regarding the personal and financial affairs 
of applicats under, and other persons directly connected with, program opera- 
tions. It is the view of this Agency that modification of existing limitations on 
the disclosure of this type of information would be unwise and that the need 
for modification has not been demonstrated . 

In view of your request for a report not later than April 15, this is being 
sent to you prior to clearance with the Bureau of the Budget. As soon as the 
Bureau’s views are obtained, we shall send you a supplemental report. 

Sincerely yours, 
OAKLEY HUNTER, 
Acting Administrator. 
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Exursir I-C10 


INTERSTATE COMMERCE COM MISSION, 


Washington, June 28, 1957. 
Hon. Wii1tamM L. Dawson, 


Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 


Deak CHAIRMAN Dawson: Your letter of January 17, 1957, addressed to forme 
Chairman Anthony Arpala, requesting a report and comments on a bill, §, 2810 
introduced by Congressman Hoffman, to amend section 161 of the Revised 
Statutes with respect to the authority of Federal officers and agencies to with. 
hold information and limit the availability of records, has been referred to oy 
Committee on Legislation. After consideration by that committee, I am au- 
thorized to submit the following comments in its behalf: 

Section 161 of the Revised Statutes (5 U. 8. C. 22) now provides that the heaq 
of each department may prescribe regulations respecting the so-called honse. 
keeping functions of his department, i. e., the conduct of officers and clerks, the 
distribution and performance of its business, and the custody, use, and preser. 
vation of the records, papers, and property appertaining thereto. H. R. 2819 
would amend this section by adding the following new sentence: 

“This section does not authorize withholding information from the public or 
limiting the availability of records to the public, nor shall this section be cop. 
strued as requiring the giving of information or the making of records available 
where such action would endanger the national security, or unreasonably impair 
the efficiency of Government operations, or result in unfair advantage to any 
person, or disclose the source of information given an agency or official of the 
United States in confidence.” [Italics added. ] 

As thus amended, the separate types or categories of information protected 
from disclosure relate to (1) national security, (2) unreasonable impairment 
of efficiency of Government operations, (3) preventing unfairness to any person, 
and (4) preserving confidential sources of information. 

The provisions of section 161 of the Revised Statutes (5 U. S. C. 22) do not 
apply to independent regulatory commissions, such as the Interstate Commerce 
Commission, since it applies only to “departments,” which are defined in title 5, 
United States Code, sections 1 and 2, as the Cabinet departments. It is noted, 
however, that the word “agency” is included in the proposed new language, 
Since this term is often used in referring to the independent regulatory agencies, 
to which the section does not apply, it could lead to confusion and uncertainty 
in the future application of the section. We therefore recommend that the bill 
be clarified in this respect. 

Whether or not H. R. 2810 should be enacted is, in our opinion, a matter of 
broad congressional policy on which we take no position. 

Respectfully submitted. 

OWEN CLARKE, 
Chairman, Committee on Legislation. 
Rosert W. Minor. 


INTERSTATE COMMERCE COMMISSION, 


Washington, July 17, 1957. 
Hon. WittiAM L. Dawson, 


Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 
DEAR CHAIRMAN Dawson: Your letter of January 24, 1957, addressed to 
former Chairman Anthony Arpaia, requesting a_ report 
identical bills, H. R. 2767, H. R. 2769, H. R. 3497, and H. R. 2768, introduced by 
Congressmen Moss, Fascell, Multer, and yourself, respectively, to amend section 
161 of the Revised Statutes with respect to the authority of Federal officers 
ahd agencies to withhold information and limit the availability of records, 
has been referred to our Committee on Legislation. After consideration by 
that committee, I am authorized to submit the following comments in its be 
half: 
Section 161 of the Revised Statutes (5 U. S. C. 22) now provides that the 
head of each department may prescribe regulations respecting the so-called 
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nousekeeping functions of his department, i. e., the conduct of officers and 
erks, the distribution and performance of its business, and the custody, 
use, and preservation of the records, papers, and property appertaining thereto. 
These pills would amend this section by adding the following new sentence: 
wphis section does not authorize withholding information from the public 
or limiting the availability of records to the public. a 
The provisions of section 161 of the Revised Statutes (5 U. 8S. C. 22) do not 
apply to independent regulatory commissions, such as the Interstate Commerce 
Commission, since that section applies only to “departments, which are defined 
in title 5, United States Code, sections 1 and 2 as the cabinet departments. 
Whether or not the legislation proposed in these bills should be enacted is, 
in our opinion, a matter of broad congressional policy on which we take no 
position. g 
Respectfully submitted. 
OWEN CLARKE, 
Chairman, Committee on Legislation. 
Howarp G. FREAs. 
Rupert L. MurpHY. 
Exuisit I-Cll 


EXECUTIVE OFFICE OF THE PRESIDENT, 
OFFICE OF DEFENSE MOBILIZATION, 
Washington, D. C., April 15, 1957. 
Hon. Joun E. Moss, 
Chairman, Government Information Subcommittee, 
Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Deak Mr. Moss: Reference is made to your letter of March 25 and to letters 
of January 17 and 24 from Chairman William L. Dawson, of the House Com- 
nittee on Government Operations, requesting our views on H. R. 2810, H. R. 
9767, H. R. 2768, H. R. 2769, and H. R. 3497, all dealing with the availability as 
public information of the documents of the agencies of the executive branch of 
the Government. 

The head of each agency is responsible, of course, for the release of informa- 
tion of public concern and for safeguarding and withholding internal documents 
and other information of his agency the release of which he finds would be preju- 
dicial to the public interest. We do not believe that he would be relieved of those 
responsibilities by the pending bills, but enactment of such legislation could 
result in an unfortunate implication that those responsibilities were being limited. 
Accordingly, we would recommend against enactment of any of them. 

The Bureau of the Budget advises that it has no objection to the submission 
of this report. 

Sincerely yours, 
GORDON GRAY, Director. 


Exnursitr I-C12 


SECURITIES AND EXCHANGE COMMISSION, 
Washington, D. C., April 25, 1957. 
Re H. R. 2810, H. R. 2767, H. R. 2768, H. R. 2769, and H. R. 3497, 85th Con- 
gress, Ist session. 
Hon. WILLIAM L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Deak Mr. Dawson: In Chairman Armstrong’s absence, I am enclosing three 
copies of a memorandum on the above bills, in accordance with your requests 
of January 17 and 24, 1957. 

The Bureau of the Budget advises that it has no objection to the submission 
of this memorandum. 

Sincerely yours, 
ANDREW DOWNEY ORRICK, Commissioner. 
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MEMORANDUM OF THE SECURITIES AND EXCHANGE COMMISSION TO THE ComMrrng 
ON GOVERNMENT OPERATIONS, HOUSE OF REPRESENTATIVES, ON H. R, 2810, 2767 
768, 2769, AND 3497, 85TH CONGRESS, IsT SESSION . 
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H. R. 2767, 2768, 2769, and 3497 would amend section 161 of the Revised 
Statutes of the United States, title 5, United States Code, section 22, whig 
authorizes the “head of each department” to prescribe regulations with reg 
to certain designated subjects, by adding a provision stating: “This section oes 
not authorize withholding information from the public or limiting the aygj. 
ability of records to the public.” 

For the reasons expressed below, this Commission considers it important jy 
the public interest that the power of this agency to withhold certain types 
information from the public be preserved. In the Commission’s view, the Dro- 
posed amendment would not be applicable to this agency. 

By the terms of the statute itself, title 5, United States Code, section » 
applies only to executive departments enumerated in title 5 United States Code 
section 1. This Commission is not included in that list; it is not an executive 
department but an independent, bipartisan, quasi-judicial agency. The Attorney 
General has ruled that title 5, United States Code, section 22, is not applicable 
to administrative boards or agencies which are not under the control of ap 
executive department (22 Op. Atty. Gen. 62, 22 Op. Atty. Gen. 410; 26 Op. Atty, 
Gen. 209). 

H. R. 2810 proposes the same amendment as the other bills, but containg g 
proviso that title 5, United States Code, section 22, shall not “be construed ag 
requiring the giving of information or the making of records available where 
such action would endanger the national security, or unreasonably impair the 
efficiency of Government operations, or result in unfair advantage to any person, 
or dischlose the source of information given an agency or official of the United 
States in confidence.” 

In this Commission’s view, H. R. 2810 would not be applicable to this ageney 
because the basic statute does not apply to this agency, and the amendment 
does not appear to propose any enlargement as to the entities subject to title 5, 
United States Code, section 22. Conceivably, it might be suggested, however, 
that, since the last clause of H. R. 2810 refers to “agency or official of the United 
States,” title 5, United States Code, section 22, would apply to an administrative 
agency such as this Commission. While we think such a suggestion would be 
without foundation when the term “agency or official” is viewed in its context, 
we think it appropriate that this be clarified and that the term “department” be 
substituted in the last clause. 

The basic objective of the statutes administered by this Commission is the 
public disclosure of data. Consistent with that purpose, the Commission has 
scrupulously adhered to the practice of making available all data it obtains 
unless such disclosure might adversely affect the public interest. In terms of 
volume, data available to the public comprise well in excess of 90 percent of the 
Commission’s files. 

The data not available to the public includes information which Congress 
specifically provided in the statutes administered by the Commission should be 
kept confidential because public disclosure would be unfair, such as trade secrets 
and the like. The remaining nonpublic categories of information in the Con- 
mission’s files consist primarily of two kinds. First, the Commission’s investi- 
gation files opened as a result of information received indicating violations of 
the statutes administered and enforced by the Commission. These enforce- 
ment functions of the Commission have been equated by the courts to those per- 
formed by a grand jury. Second, the files of internal Commission documents 
and memorandums and certain correspondence, disclosure of which, as has long 
been recognized, would tend to interfere with the free interchange of ideas within 
the agency or which involve matters of such limited scope as not to warrant 
public disclosure. 

Even with respect to information which is not generally available to the public, 
the Commission carefully considers every request therefor and, to the extent 
compatible with the public interest and the performance of the highly important 
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functions entrusted to the Commission, makes every effort to make available all 
the information that it possibly can. Where full disclosure would be inappro- 
priate, this Commission nevertheless generally makes this information available 
to congressional committees to the fullest extent possible consistent with the 
statutory duties imposed upon it by the statutes it administers. 

7 Attached is a copy of a pamphlet recently issued by the Commission entitled, 
«Compilation of Documentary Materials Available in the SK¢ ‘,” listing the mate- 
rial filed with or issued by the Commission which is available to the public, and 
guumarizing the material which is generally not available. 


ExHisit I-C13 


SMALL BUSINESS ADMINISTRATION, 
Washington, D. C., May 6, 1957. 
Hon. Witt1aAM L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

DEAR CONGRESSMAN DawsoN: This is in further reply to your letters of Janu- 
ary 17 and January 24, 1957, requesting the comments of this agency on H. R. 
9767, 2768, 2769, 3497, and 2810, all similar bills amending section 161 of the 
Revised Statutes to provide that this section does not authorize withholding 
information from the public or limiting the availability of records to the public. 

The proposed legislation will not directly affect the Small Business Administra- 
tion, because section 161 of the Revised Statutes applies only to the heads of the 
executive departments as defined in section 1 of title 5 of the United States Code. 
The authority to prescribe regulations granted the Administrator of the Small 
Business Administration is contained in section 205 (b) (6) of the Small Busi- 
ness Act of 1953, as amended. 

The bills in question are intended to limit the authority of the heads of depart- 
ments to prescribe regulations under section 161 of the Revised Statutes authoriz- 
ing the withholding of information from the public or limiting the availability 
of records to the public. I do not believe that this limitation would be in the 
public interest. 

Recently the power of the Attorney General to issue a regulation under 
section 161, Revised Statutes, prohibiting the disclosure by subordinate officials 
of the Department of Justice of certain matters contained in the files of that 
Department was challenged in Touhy v. Ragen (340 U. 8. 462). In that case, a 
subordinate official of the Department of Justice was served a subpena duces 
tecum in an attempt to force him to disclose matters contained in the files of 
that Department which he had been prohibited to disclose by a regulation issued 
by the Attorney General. In upholding the Attorney General’s right to forbid 
disclosure of such information, the Supreme Court stated, at page 468: “When 
one considers the variety of information contained in the files of any Government 
department and the possibilities of harm from the unrestricted disclosure in 
court, the usefulness, indeed the necessity, of centralizing determination as to 
whether subpenas duces tecum will be willingly obeyed or challenged is obvious.” 

H. R. 2810 provides that information may not be withheld from the public 
unless the disclosure of such information would endanger the national security 
or unreasonably impair the efficiency of Government operations or result in 
unfair advantage to any person or disclose the sources of information given an 
agency or official of the United States in confidence. If any amendment to the 
present section 161 of the Revised Statutes is recommended by the committee, 
H. R. 2810, which provides criteria governing the disclosure of information, 
appears to be the most satisfactory of the five bills under consideration. 

For the reasons stated above, passage of the bills in question is not recom- 
mended. 

The Bureau of the Budget has no objection to the submission of this report. 

Sincerely yours, 
WENDELL B. Barnes, Administrator. 


69222—57—-pt. 11——-6 
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Exuirir I-Cl4 
} FEBRUARY 21, 1957, 
Hon. WILLIAM L. Dawson, 
Chairman, Committee on Government Operations, 

House of Representatives, Washington, D. C. 


Dear Mr. DAwson: Further reference is made to your letters requesting re. 
ports by the Veterans’ Administration relative to H. R. 2767, H. R. 2768, H.R 
2769, H. R. 2810, and H. R. 3497, 85th Congress, each entitled “A bill to amend 
section 161 of the Revised Statutes with respect to the authority of Federal] 
officers and agencies to withhold information and limit the availability of 
records.” 

The purpose of the bills is to impose limitations on the authority, under gee. 
tion 161 of the Revised Statutes (5 U. 8. C. 22), of heads of departments to 
prescribe regulations for the government of their departments, insofar as that 
authority relates to the withholding of information from the public or limiting 
the availability of records to the public. 

Under date of July 27, 1956, the chairman, Government Information yb. 
committee of your committee, requested written answers to a series of questions, 
As I set forth in my reply of November 2, 1956, section 161 of the Reviseq 
Statutes authorizes the head of each department to prescribe regulations, not 
inconsistent with the law, for the government of his department. The Veterang’ 
Administration is an independent agency and, therefore, believes that this see. 
tion is not applicable to it. Accordingly, no comment on the merits of the pro- 
posal by the Veterans’ Administration is believed indicated. 

Advice has been received from the Bureau of the Budget that there would be 
no objection to the submission of this report to your committee. 

Sincerely yours, 


























H. V. HIGLEY, Administrator. 


Exurstirt II 

























CONGRESS OF THE UNITED STATES, 
HowusE OF REPRESENTATIVES, 
GOVERNMENT INFORMATION SUBCOMMITTEE OF THE 
COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D. C., July 3, 1957. 
Hon. Ezra TArr BENSON, 
Secretary of Agriculture, 
Department of Agriculture, 
Washington, D.C. 


DEAR Mr. SEcRETARY : On June 20, 1957, I advised you that the House Govern- 
ment Information Subcommittee planned to hold preliminary legislative hear- 
ings on H. R. 2767, H. R. 2768, H. R. 2769, H. R. 2810, and H. R. 3497 on July 8 
and 9, 1957. 

This is to advise you that these preliminary legislative hearings have now been 
rescheduled for July 22 and 23, 1957. 

The written replies to the questions set forth in my letter of June 20 are still 
required by July 5, 1957. In addition, it will be appreciated if you will furnish 
the subcommittee by July 5 the names of the individuals from your Department 
who will testify at these hearings. 

Sincerely, 
JOHN E. Moss, Chairman, 







(Same letter sent to Department of Defense, Department of Justice, United 
States Department of Labor, Post Office Department, Department of Health, 
Education, and Welfare, Department of State, Treasury Department, Depart- 
ment of Commerce, and Department of the Interior.) 
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Exurisir III-A 


GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE, 
Washington, D. C., July 18, 1957. 
Hon. JOHN E. Moss, 
Chairman, Government Information Subcommittee, 
House of Representatives. 

Deak Mr. Moss: Confirming my telephone conversation with Mr. Mitchell, 
counsel for your committee, I am sorry that the necessity of my representing 
the Department of Defense at the annual meeting of the American Bar Associ- 
ation in London will make it impossible for me to be at the hearing on Monday 
in connection with the several proposals to amend title 5, United States Code, 
section 22. 

Inasmuch as we have reported on this fully in writing, and inasmuch as repre- 
sentatives of other departments will be present in person, I understand, I think 
there is no need for us to have anyone present in person to amplify our written 
answers. 

If, however, you need more information from this Department during my 
temporary absence, I suggest you communicate with our Deputy General Counsel, 
jeonard Niederlehner, Esq. 

Very sincerely, 
Rosert DECHERT, General Counsel. 


Exuisitr II-B 


DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE, 
Washington, July 11, 1957. 
Hon. Joun BE. Moss, 
Chairman, Government Information Subcommittee, 
Committee on Government Operations, 
House of Representatives, Washington, D. C. 


Deak Mr. Moss: The Secretary has asked me to reply to your letter of July 
3, 1957, advising us of the postponement of preliminary hearings on H. R. 2767, 
H. R. 2768, H. R. 2769, H. R. 2810, and H. R. 3497 to J'uly 22 and 23, 1957, and 
asking us to furnish the names of witnesses from this Department. 

As indicated in our letter of July 5, 1957, reporting on these bills, and in our 
letter of July 5, 1957, responding to your questionnaire, this Department has 
hardly any experience with Revised Statutes 161 which these bills would amend, 
and no expertness in the legal questions involved. We would prefer not to tes- 
tify but instead to stand on our two letters of July 5, 1957. Should you desire, 
we will be glad to have our General Counsel, Mr. Parke M. Banta, attend the 
hearings and be available to furnish information regarding the Department's 
responsibilities and activities in the general subject area covered by these bills. 

Sincerely yours, 
Evuior L. RrcHarpson, Assistant Secretary. 


ooo 


Exutsir II-C 


UNITED STATES DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, D. C., July 19, 1957. 
Hon. Joun E. Moss, 
Chairman, Government Information Subcommittee, 
Committee on Government Operations, 
House of Representatives, Washington, D.C. 

Deak Mr. CHAIRMAN: This supplements my letter of July 18, 1957, and is in 
response specifically to your letter of July 3, 1957, requesting that we furnish 
the subcommittee the names of the individuals from this Department who will 
testify at hearings to be conducted by your committee on July 22 and 23, 1957. 
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The Department’s views with respect to the subcommittee’s questio 
reviewed in detail in my letter of July 18, 1957, and the attachment thereto 
We do not believe that a representative from the Department could add anything 
to the information furnished, and we are not planning therefore to send g Pep 
resentative to the subcommittee hearings. 

Sincerely yours, 


1S Were 


WILLLIAM P. Rogers, 
Deputy Attorney General, 


Exuisit II-D 





Unitep States DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, July 5, 1957. 
Hon, JoHN E. Moss, 
Chairman, Government Information Subcommittee, 
Committee on Government Operations, 
House of Representatives, Washington, D. C. 

DEAR CONGRESSMAN Moss: This is in reply to your letter of July 3 regardj 
information requested by the subcommittee and preliminary lezislative heap. 
ings to be held with respect to H. R. 2767, H. R. 2768, H. R. 2769, H. R. 2810, and 
H. R. 3497. 

On July 5 we transmitted to you the reply of this Department to the questions 
set forth in your letter of June 20. This report fully covers our views regarding 
this matter, and we would appreciate your accepting it in lieu of testimony by 
this Department at the preliminary hearings. 

Sincerely yours, 
JAMES T. O'CONNELL, 
Acting Secretary of Labor. 


Exuisit II-B 





Post OFFICE DEPARTMENT, 
BUREAU OF THE GENERAL COUNSEL, 


Washington, D. C., July 5, 1957, 
Hon. JoHN E. Moss, 


Chairman, Government Information Subcommittee, 
Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear Mr. CHAIRMAN: This refers to your letters addressed to the Postmaster 
General presenting certain questions for answer in connection with the tenta- 
tively scheduled hearings on H. R. 2767, H. R. 2768, H. R. 2769, H. R. 2810, and 
H. R. 3497, and requesting the name of the Post Office Department official who 
will testify at the hearings on these bills. 

We regret that we will be unable to reply to the questions before the middle 
or latter part of next week. However, the Postmaster General has designated 
me to be the witness for the Department at the hearings. 

Sincerely yours, 















ABE McGrecor Gorr, 
General Counsel. 





Exuisir II-F 
DEPARTMENT OF STATE, 
Washington, July 24, 1957. 
Hon. Joun E. Moss, 
Chairman, Subcommittee on House Government Information of the Com- 
mittee on Government Operations, House of Representatives. 
Dear Mr. Moss: This is pursuant to an inquiry from Mr. Mitchell, counsel 
of the Subcommittee on House Government Information of the Committee on 


Government Operations, whether the Department desires to make available 
to the subcommittee a witness in open session. 
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It is the Department's thought that all specific inquiries have been answered 
that, unless the subcommittee desires to have a witness from the Depart- 
ment, the record is complete as it stands. 
Sincerely yours, 
Joun S. HoeHianp II, 
Acting Assistant Secretary for Congressional Relations. 


Exaurerr III 


STarF MEMORANDUM 


Date: July 17, 1957. 
Subject: Objectives of Proposed Amendments to Revised Statute 161 (5 
U. 8. C. 22). 

As a result of the work of the Government Information Subcommittee four 
House bills were introduced to amend title 5, United States Code, section 22. 
They are H. R. 2767 (Moss), H. R. 2768 (Dawson), H. R. 2769 (Fascell), and 
H. R. 3497 (Multer). An identical bill (S. 921, Hennings) was introduced in 
the Senate and a similar measure was introduced in the House (H. R. 2810, 
Hoffman). Following is the amendment to title 5, United States Code, section 
®, proposed by H. R. 2767 et al.: 

“The head of each department is authorized to prescribe regulations, not 
inconsistent with law, for the government of his department, the conduct of its 
oficers and clerks, the distribution and performance of its business, and the 
custody, use, and preservation of the records, papers and property appertaining 
toit. This section does not authorize withholding information from the public 
or limiting the availability of records to the public.” 

In answers to questionnaires and letters and in hearings executive depart- 


ment witnesses have claimed title 5, United States Code, section 22, as a basic 
statutory authority to restrict information and withhold records from the public. 
Occasionally, they have contended the statute affects the flow of information to 
Congress itself; even some agencies independent of direct executive control 
have mistakenly cited title 5, United States Code, section 22, as authority to re- 
strict the flow of information, although the statute is specifically limited to the 
10 cabinet departments. 

The proposed amendment to title 5, United States Code, section 22, is not a 
drasticmeasure. It is intended to accomplish the following: 

1. Restore title 5, United States Code, section 22, to its proper status as a 
housekeeping statute, clarifying for the benefit of the Congress, Government 
officials, the press, and the public the true purpose of the statute and, by so 
doing, preventing its further misuse. 

2. Eliminate title 5, United States Code, section 22, as an authority for the 
ultimate withholding of information and records. The head of a department 
will not be able to use the amended statute as authority for withholding infor- 
mation. He will have to resort to some other statute, executive or constitutional 
privilege. 

8. Lead the departments and agencies, and ultimately the courts, to clarify 
the present muddled law on withholding of information. Henceforth, assertion 
of withholding authority cannot be based on title 5 United States Code, section 
22. Thus, the Congress will resolve the question left open by the Boske and 
Touhy cases; if withholding authority is claimed, a basis for it other than title 
5, United States Code, section 22, will have to be specified. 

4. Induce the executive departments to review their present rules and regu- 
lations restricting the availability of information and records, and if found 
hecessary request specific legislation which must be supported and justified. 

5. Suggest to the Congress and its committees that in future legislation provi- 
sion be made to protect the public’s right to know and thereby prevent further 
abdication by Congress itself in this area. The documented record of the sub- 
committee reveals that when Congress is silent or fails to express legislative 
intent the executive will always move in and occupy the void. 
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6. Awaken the American people and the press to the danger of the 
attitude of secrecy on the part of Government officials and the 
public demand for a change in attitude. 

7. Create by virtue of this amendment an attitude in the minds of Government 
officials who write the departmental rules and regulations that under our form 
of government the people are entitled to be informed on all matters. Jy this 
way it might be possible to prevent the solidification of the bureaucratic mind, 

The subcommittee should require full and complete explanations of all Witnesses 
who attempt to confuse the purposes of this proposed amendment to title 5 
United States Code, title 22. For information of the subcommittee members, the 
proposed amendment does not do the following: 

1. It does not take away the authority of the head of a department to make 
rules and regulations governing the conduct of subordinates. 

2. It does not overrule or change in any way the two major decisions in 
Boske v. Comingore and Touhy v. Ragen. (See staff analysis.) 

3. It does not change the ruling of the Supreme Court in U. 8. y. Reynolds 
since that decision was not based on title 5, United States Code, section 29, (See 
staff analysis. ) 

4. It does not affect any other statute. 

5. It does not affect “information which concerns or relates to the trade 
secrets, processes, operations, style of work or apparatus, or to the identity, 
confidential statistical data, amount or source of any income, profits, losses, 
or expenditures of any person, firm, partnership, corporation, or association” 
This quotation is taken from title 18, United States Code, section 1905, a criminal 
statute enacted June 25, 1948. 

The proposed amendment would not affect so-called trade secrets protected 
by this statute. 


Prevailing 
reby create 4 


ExnuHrsit IV 


STAFF MEMORANDUM 


Date: July 16, 1957. 
Subject: The use of title 5, United States Code, section 22 
mation. 


22, to withhold infor- 


I. EXECUTIVE AGENCY COMMENTS 





Almost universally, Federal executive departments and regulatory agencies 
have insisted that title 5, United States Code, section 22, empowers the head 
of a department to formulate rules and regulations for the withholding of 
information from the public. The United States Supreme Court in only two 
decisions has held that, under this statute, such regulations may be relied upon 
by subordinates in withholding public records in their possession from disclosure 
in judicial proceedings. The Supreme Court has never ruled whether the head of 
a department can withhold information or records under this statute. 

The statute does not apply to independent agencies, although some of the 
regulatory agencies cited it as authority to withhold information in answers 
to subcommittee questions. After the subcommittee discussed the matter with 
regulatory agency officials, they admitted that title 5, United States Code, section 
22, applies only to the executive departments of the Federal Government. (See 
H. Rept. 2947, pp. 14 and 15.) Nevertheless, some of the counsels of the inde 
pendent regulatory agencies, in discussing the etfect of title 5, United States, 
Code, section 22, made pertinent and appropriate comments. 

The contention that title 5, United States Code, section 22, grants executive 
departments authority to refuse information to Congress also has been advanced 
by some executive and independent agency officials. Others flatly state that 
the statute has no effect on the availability of executive department information 
to the legislative branch. 


Following is a question on title 5, United States Code, section 22 asked Govern- 
ment lawyers of 16 departments and agencies and their opinions, expressed in 
written answers or in testimony (subcommittee hearings, part 12, June 20 and 22, 


1956): “What is your interpretation of this statute with respect to access to 
records for public inspection? By congressional committees?” 
Agriculture 

“The statute provides authority for promulgating regulations concerning the 
custody, use, and preservation of records, papers and property of the Depart- 
ment. This would include authority to determine what records would or would 
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not be available to the public and congressional committees, and the conditions 
of availability. * * #7 


Defense 

“To the extent that the regulations pursuant to this statute deal with the 
custody, use, and preservation of record, such regulations would govern access 
to the public. However, the basic authority is constitutional. In those very 
few instances in which information has not been furnished to congressional 
committees, the refusal has been based on the fact that compliance with the re- 
quest would interfere with the proper performance of the Executive’s duties as 
prescribed in the Constitution.” 


Treasury 

“Roske v. Comingore (177 U. 8S. 459 (1900) ), interpreted regulations issved 
py Secretary of the Treasury under title 5, United States Code, section 22, and 
held that such regulations authorized and required collectors to refuse to dis- 
close tax records. The court made this comment (p. 469): ‘The interest of 
persons compelled, under the revenue laws, to furnish information as to their 
private business affairs, would often be seriously affected if the disclosures so 
made were not properly guarded.’ In United States v. Reynolds (345 U. 8. 1, 
1953), a claim to resist disclosures was based on title 5, United States Code, 
section 22, and the court recognized the existence of a privilege to withhold 
military and State secrets. The foregoing authorities lend weight to the belief 
that title 5, United States Code, section 22, does give authority for ultimate 
refusal to disclose. It does not seem necessary however to rely on title 5, United 
States Code, section 22, as the Administrative Procedure Act in its paragraph 
8 (ce) (title 5, U. S. C., sec. 1002 (c)), providing for disclosure of official records 
to persons ‘properly and directly concerned,’ authorizes withholding in given 
situations. I would not cite title 5, United States Code, section 22 in responding 
to requests from congressional committees for information.” 


Post Office 

‘Dealing first with access by the public, we believe that this law authorizes 
agency heads to prescribe reasonable regulations concerning disclosure of its 
records to the public. These regulations must be observed by subordinates of 
the agency head. Construed together with title 5, United States Code, section 
1002, the prescribing of reasonable regulations necessarily involves withholding 
of some information * * *. With respect to access by congressional committees, 
we do not hold that this law is the basic authority of the agency head to deny 
information to congressional committees. However, reasonable regulations 
governing disclosure by subordinates of the agency head to congressional com- 
mittees are authorized by this law and must be obeyed by the subordinates. The 
authority to withhold information from a congressional committee does not 
stem from this law. Rather, the withholding is based on a determination by 
the agency head, acting at the direction of the President that compliance with 
the congressional request would interfere with the proper performance of the 
duties of the executive branch of the Government and be incompatible with the 
public interest.” 
Civil Aeronautics Board 

“This statute provides a basis for regulations prohibiting disclosure of infor- 
mation in the files of Government executive agencies except as authorized by 
the appropriate department or agency head. The Supreme Court has so indicated 
in relation to the public generally in Boske v. Comingore (177 U.S. 459 (1900) ) 
and United State ex rel. Touhy v. Ragen (340 U. 8S. 462 (1951)). Whether the 
provision could be utilized with reference to Congress has never been adjudicated 
and is not clear. The Board has never utilized its authority in this area as a 
basis for withholding information from Congress.” 
Civil Service Commission 

“This statute authorizes the head of each department to prescribe regulations 
for the use of departmental records. No specific mention is made of access by 
the public or by congressional committees. The only specific restriction on the 
regulations is that they must not be inconsistent with law. Hence, it would 
appear that the regulations may deny or permit access of the public and congres- 
sional committees to the extent that such denial or permission of access is not 
inconsistent with law.” 
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Federal Communications Commission 


“While this statute has been termed a mere ‘housekeeping’ statute and ma 
have been so intended by the Congress, it has also been considered as invest 
discretion in the head of a department to withhold information from the Public 
The cases usually cited as sustaining executive discretion in this connection ar 
Boske v. Comingore (177 U. 8S. 459 (1900)) and United States ex rel, Touhy y, 
Ragen (340 U. 8S. 462 (1951)). It is questionable, however, that these Cases 
may properly be interpreted as broadly upholding the right of the executive ty 
withhold record information from the public, the courts, or the Congress, See 
Justice Frankfurter’s opinion in the Touhy case.” 


General Services Administration 


“This statute provides for the housekeeping and management of an executive 
department. One of these jobs is to maintain proper recordkeeping. Since the 
statute makes no reference to public inspection, the authority granted to make 
‘regulations, not inconsistent with law, for * * * the custody, use, and preseryg. 
tion of the records, papers, and property appertaining to it’ obviously carries 
with it the authority generally to decide who may have access to the records, 
With respect to access by congressional committees, the controlling factor is the 
constitutional separation of powers, not title 5, United States Code, section 2, 
therefore, there is no need for a statutory interpretation.” 

Interior 


“(a@) It is the policy of this Department to disclose to the public and congres. 
sional committees all records, papers, and property consistent with good manage 
ment practices and to the fullest extent allowed by law. Concealing information 
which can be disclosed lawfully is strictly forbidden. Insofar as this statute 
authorizes the promulgation of regulations pertaining to the ‘custody, use, and 
preservation of the records, papers, and property’ of the Department, title 5, 
United States Code, section 22, is interpreted to authorize reasonable regulations 
concerning access to records for public inspection. This statute must be con- 
strued in conjunction with the specific authorization given the Secretary of 
the Interior to prescribe rules and regulations governing the inspection of records 
of the Department, title 5, United States Code, sections 488, 490, as amended, 
(b) Title 5, United States Code, section 22, does not, in our opinion, affect access 
to records of the Department by congressional committees. In any instance 
where such access by congressional committees may be limited, the limitation 
imposed by this Department would only be to the extent authorized and directed 
by the President, or prohibited by statute.” 


Interstate Commerce Commission 


“Through long and consistent administrative and judicial interpretation, 
title 5, United States Code, section 22, empowers executive departments to regu- 
late public access to and public inspection of their records and papers. It 


probably does not purport to deal with the question of the power of congressional 
committees to have access to such records.” 


A reading of title 5, United States Code, section 22, will make apparent imme 
diately that it has no provision either for or against the inspection of records, 
This element has been read into the statute by executive interpretation; that is, 
because it bestows upon the agency head the right to make regulations concerning 
the custody, use, and preservation of records, the conclusion is reached that those 
regulations may curtail access to those records to the Congress, the courts, the 
press, or the public. 

When dealing with such a question, it is always important to look to legisla- 
tive intention. 

This statute essentially has been a part of the United States law since the 
founding of the Republic. Language to this effect was first adopted in 1789. 
At that time there were only three Federal departments—Foreign Affairs, War, 
and Treasury—with an Attorney General and the beginnings of a Post Office 
Department. In creating these departments, the Congress provided that the 
heads of these departments shall have certain obligations for “the custody, use, 
and preservation of the records.” Before the adoption of the Constitution of the 
United States, similar language had been used in a resolution establishing a 
Department of Foreign Affairs. Congress adopted the following language: 

“That the Department of Foreign Affairs be under the direction of such 
officer as the United States, the Congress assembled, have already for that pur- 
pose appointed, or shall hereafter appoint, who shall be styled ‘Secretary’ to the 
United States of America for the Department of Foreign Affairs,’ shall reside 
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where Congress or a Committee of States shall sit, and hold his office during 
the pleasure of Congress. oo ; 

“phat the books, records, and other papers of the U nited States that relate 

to this Department be committed to his custody to which, and all other papers 
of his office, any Member of Congress shall have access: Provided, That no copy 
shall be taken of matters of a secret nature, without the special leave of 
’ —* 
Coneexhaustive study of statutes from which title 5, United States Code, section 
92, was derived indicates very clearly that from its inception in 1789, it was a 
«housekeeping statute.” There was absolutely no provision for secrecy or with- 
holding records or information. In fact, many of the statutes included the duty 
to inform the Congress and the public. (See exhibit A attached.) 

pr. Harold L. Cross stated, in his testimony before this subcommittee : 

“Destitute as it is of definitions and standards, this statute has been tortured 
into authority for denial of freedom of information * * *” 


II, COURT CASES REVIEWED 


The Federal courts have never adjudicated the question of whether informa- 
tion may ultimately be withheld from the public under title 5, United States 
Code, section 22. It is now settled only that title 5, United States Code, section 
99, authorizes the head of an executive department to instruct his subordinates 
to withhold official information. Let us examine the cases cited to this sub- 
committee as authority for withholding under title 5, United States Code, section 
22: 

Boske v. Comingore (177 U. 8. 459 (1900) ) 


The Commonwealth of Kentucky had proceeded in a tax matter against a 
whisky producer. On the application of the State, the local United States col- 
lector of internal revenue was ordered to produce reports filed with him by the 
defendant in the suit. The United States Government was not a party to the 
suit. The Federal official refused to disclose those records, relying upon rules 
promulgated by the Commissioner of Internal Revenue and approved by the 
Secretary of the Treasury who, in turn, relied for his authority to promulgate 
such rules on title 5, United States Code, section 22. The United States Supreme 
Court held that (1) title 5, United States Code, section 22, was a constitutional 
exercise of congressional power and (2) that the regulations approved by the 
Secretary of the Treasury were valid because they were made pursuant to the 
statute. The Court said: 

“A regulation adopted under section 161 of the Revised Statutes (5 U. S. C. 
22) should not be disregarded or annulled unless, in the judgment of the Court, 
it is plainly and palpably inconsistent with law. Those who insist that such a 
regulation is invalid must make its invalidity so manifest that the Court has no 
choce except to hold that the Secretary has exceeded his authority and employed 
means that are not at all appropriate to the end specified in the act of Congress.” 

Although this case is cited frequently as authority for regulations against 
disclosure, it must be noted that the Supreme Court decision is limited only to 
the particular situation where the request is made of a subordinate subject to 
rules and regulations. It is hard to see how this decision in any way sets up 
a positive right to withhold information. It is very narrow, holding that the 
Secretary of the Treasury had the right to protect a particular kind of docu- 
ment from disclosure without his permission. 


Ee parte Sackett (74 F.2d 992) (1935) 


A special agent of the Department of Justice refused to produce documents un- 
der orders of a court during a private suit for damages under the antitrust 
laws. In question was the power of the Attorney General to make rules con- 
cerning the disclosure of information within his Department by a subordinate 
official, again relying on title 5, United States Code, section 22. The Federal 
court of appeals again held that such regulations were proper under the 
statute. 


United States Ex rel. Touhy v. Ragen (340 U.S. 462) (1951) 


On the application of a convicted kidnaper, Roger Touhy, the Federal dis- 
trict court ordered the agent in charge of the Federal Bureau of Investigation 
in Chicago, by a subpena duces tecum, to produce certain records in his possession 
during a habeas corpus proceeding in which Touhy was challenging his conviction, 
The agent in charge refused to produce the records under a regulation of the 
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Attorney General made pursuant to title 5, United States Code, section 29, The 
agent thereupon was found guilty of contempt of court. 

The United States Supreme Court held the contempt order invalid 
specifically said it was not deciding the question of the ultimate reac 
authority of the Attorney General to refuse to produce papers under 
order because the Attorney General was not before the Court. It continued: 

“It is true that his subordinate, Mr. McSwain, acted in accordance with the 
Attorney General’s instructions and a Department order. But we limit our 
examination to what this record shows, to wit, a refusal by a subordinate of the 
Department of Justice to submit papers to the court in response to its subpeng 
duces tecum on the ground that the subordinate is prohibited from making gue 
submission by his superior through order No. 3229. The validity of the superiors 
action is in issue only insofar as we must determine whether the Attorney Gen. 
eral can validly withdraw from his subordinates the power to release Depart. 
ment papers. Nor are we here concerned with the effect of a refusal to prodnee 
in a prosecution by the United States* or with the right of a custodian of Gov. 
ernment papers to refuse to produce them on the ground that they are State 
secrets or that they would disclose the names of informants. 

* * * * * 

“e * * Department of Justice Order No, 3229, note 1, supra, was promulgateg 
under the authority of title 5, United States Code, section 22. That statute 
appears in its present form in Revised Statutes 161, and consolidates seyerg} 
older statutes relating to individual departments. (See, e. g., 16 Stat. 163.) 
When one considers the variety of information contained in the files of any 
Government department and the possibilities of harm from unrestricted dis 
closure in court, the usefulness, indeed the necessity, of centralizing determina. 
tion as to whether subpenas duces tecum will be willingly obeyed or challenged 
is obvious. Hence, it was appropriate for the Attorney General, pursuant to the 
authority given him by title 5, United States Code, section 22, to prescribe regu. 
lations not inconsistent with law for ‘the custody, use, and preservation of the 
records, papers, and property appertaining to’ the Department of Justice, to 
promulgate order 3229. 

“Petitioner challenges the validity of the issue of the order under a legal 
doctrine which makes the head of a department rather than a court, the de. 
terminator of the admissibility of evidence. In support of this argument that 
the Executive should not invade the judicial sphere, petitioner cites Wigmore, 
Evidence (third edition) (sec. 2379) and Marbury v. Madison (1 Cr. 187). 
But under this record we are concerned only with the validity of order No, 3229, 
‘The constitutionality of the Attorney General’s exercise of a determinative 
power as to whether or on what conditions or subject to what disadvantages to 
the Government he may refuse to produce Government papers under his charge 
must await a factual situation that requires a ruling. We think order No. 3229 
is consistent with law. This case is ruled by Boske vy. Comingore (177 U. 8. 
459).’” 

Justice Felix Frankfurter filed a concurring opinion in which he limited, as 
strongly as he could, the decision in this case. He emphasized that this decision 


could not be a basis for the wholesale withholding of information by the Attorney 
General. He said: 
“se k * I 





. It 
h of the 
& court 


* * 


ar 


wholly agree with what is now decided insofar as it finds that 
whether, when and how the Attorney General himself can be granted an immu 
nity from the duty to disclose information contained in documents within his 


possession that are relevant to a judicial proceeding are matters not here for 
adjudication. 


Therefore, not one of these questions is impliedly affected by the 
very narrow ruling on which the present decision rests. Specifically, the decision 
and opinion in this case cannot afford a basis for a future suggestion that the 
Attorney General can forbid every subordinate who is capable of being served by 
process from producing relevant documents and later contest a requirement 
upon him to produce on the ground that procedurally he cannot be reached. 
In joining the Court’s opinion I assume the contrary—that the Attorney General 
can be reached by legal process. 

“Though he may be so reached, what disclosures he may be compelled to 
make it another matter. It will, of course, be open to him to raise those issues of 


1See Jencks v. United States, docket No. 23, decided by U. S. Supreme Court June 3, 
1957. The Jencks decision is not concerned with a refusal by a subordinate to submit 
official documents in court contrary to a prohibition by his superior. 
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rivilege from testimonial compulsion which the Court rightly holds are not 
pefore uS NOW. — But unless the Attorney General's amenability to process is 
impliedly recognized we should eandidly face the issue of the immunity pertain- 
ing to the information which is here sought. To hold now that the Attorney 
General is empowered to forbid his subordinates, though within a court’s juris- 
diction, to produce documents and to hold later that the Attorney General him- 
self cannot in any event be procedurally reached would be to apply a fox-hunting 
theory of justice that ought to make Bentham’s skeleton rattle.” 

Thus the Touhy case again decides that a subordinate may refuse to submit 
Government records in his possession to a court in response to its subpena on 
the ground that the subordinate is prohibited from making such submission by 
the head of his department through a regulation promulgated under the author- 
ity of Revised Statutes 161 (5 U. S. C, 22). The reliance by the executive de- 
partments on the Touhy decision as authority for ultimate withholding by the 
head of the agency is clearly unwarranted. 

United States v. Reynolds (345 U. 8.1) (1952) 

In a suit for damages against the United States Government under the Federal 
Tort Claims Act by the survivors of persons killed in the crash of a United States 
military plane containing secret electronic equipment, the district court ordered 
the production of certain investigative documents relating to the plane crash. 
The Secretary of the Air Force refused the demand for this information and 
pased his refusal on title 5, United States Code, section 22. This case, for the 
first time, involved the head of a department directly rather than a subordinate. 
The Supreme Court held that the head of a department may invoke a formal 
daim of privilege against disclosure requested by the plaintiff in a suit against 
the Government based on an assertion that the disclosure would “expose military 
matters, Which, in the interest of national security, should not be divulged.” 
However, it said that the courts should always determine whether the circum- 
stances justified the claim of privilege. The Supreme Court stated: 

“*# * * Nevertheless, the principles which control the application of the priv- 
ilege emerge quite clearly from the available precedents. The privilege belongs 
to the Government and must be asserted by it: it can neither be claimed nor 
waived by a private party. It is not to be lightly invoked. There must be a 
formal claim of privilege, lodged by the head of the department which has con- 
trol over the matter, after actual personal consideration by that officer. The 
court itself must determine whether the circumstances are appropriate for the 
claim of privilege, and yet do so without forcing a disclosure of the very thing 
the privilege is designed to protect. The latter requirement is the only one which 
presents real difficnity. As to it, we find it helpful to draw upon judicial experi- 
ence in dealing with an analogous privilege against self-incrimination. 

“The privilege against self-incrimination presented the courts with a similar 
sort of problem. Too much judicial inquiry into the claim of privilege would 
force disclosure of the thing the privilege was meant to protect, while a complete 
abandonment of judicial control would lead to intolerable abuses. Indeed, 
in the earlier stages of judicial experience with the problem, both extremes were 
advocated, some saying that the hare assertion by the witness must be taken 
as conclusive, and others saying that the witness should be required to reveal 
the matter behind his claim of privilege to the judge for verification. Neither 
extreme prevailed, and a sound formula of compromise was developed. This 
formula received authoritative expression in this country as early as the ‘Burr’ 
trial. There are differences in phraseology, but in substance, it is agreed that 
the Court must be satisfied from all the evidence and circumstances, and ‘from 
the implications of the question, in the setting in which it is asked, that a respon- 
sive answer to the question or an explanation of why it cannot be answered 
might be dangerous because injurious disclosure could result.’ Hoffman v. 
United States (341 U. S. 479, 486-487 (1951)). If the court is so satisfied, the 
claim of the privilege will be accepted without requiring further disclosure. 

“Regardless of how it is articulated, some like formula of compromise must be 
applied here. ‘Judicial control over the evidence in a case cannot be abdicated 
to the caprice of executive officers. Yet we will not go so far as to say that 
the court may automatically require a complete disclosure to the judge before 
the claim of privilege will be accepted in any case. It may be possible to satisfy 
the court, from all the circumstances of the case, that there is a reasonable danger 
that compulsion of the evidence will expose military matters which, in the interest 
of national security, should not be divulged. When this is the case, the occasion 
for the privilege is appropriate, and the court should not jeopardize the security 
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which the privilege is meant to protect by insisting upon an examination of the 
evidence, even by the judge along, in chambers * * *,’” 















































































































































It should be emphasized that this decision involving the head of an executiy — 
department was not based on Revised Statutes 161 (5 U.S. C. 22) ; rather, it was 
based on the need to protect the national security. 
Appeal of Securities and Exchange Commission and William H. Timbers (gy 
F. 2d 501) (1955) ) 

Timbers, attorney for the Securities and Exchange Commission, was helg in 

contempt of a Federal district court for refusing to disclose documents filed with 
the SEC during a suit over corporation rights in which the SEC was not involyeg, 
The appellate court, reviewing the findings, held that a subordinate employee of 
an independent regulatory agency could without information pursuant to Valid 
regulations of his agency ; published by the Commissioners pursuant to the SEC 
Acts of 1933 and 1934. 

The Court said: 

“We find no logic in the argument of the attorneys for appellees that ther 
is any material difference in principle here in view of the circumstances that jy 
the Touhy and Boske cases the regulations involved were promulgated by heads 
of departments of Cabinet rank while in the instant case the regulation was pro. 
mulgated by an important administrative agency created by act of Congress ang 
invested by the act with rulemaking powers.” 

Here again the Court found no inherent right of an agency to withhold infor. (On 
mation but based its findings rather on a specific grant of power. Th’s case jg and le 
analogous to the Boske and Touhy cases in the sense that it. upheld a subordinate’s State, 
withholding of information. The question still remains—what would the Gout ae 
decide if the request for information had been made on the Commissioners of loos 
SEC. 

The very limited decisions of these leading cases should be obvious. They the 7 
hold, merely, that the head of a department or agency may, consistent with oe 
relevant statutes, promulgate regulations for the custody of documents which Unite 
may forbid subordinates to introduce documents into evidence in a judicial pro- ov oe 
ceeding and that subordinates may not be held in contempt of court for obeying = 
such regulations. Only one case (United States v. Reynolds, supra) involves the ~ 
assertion of a claim of privilege against disclosure by the head of a department. = 
The claim was sustained only because the Court found reasonable cause to believe withe 
that the disclosure might endanger military information kept secret for the 
protection of national security. This is in accord with Wigmore’s statement of _ 
the proper scope of a privilege of nondisclosure based on a claim of privilege for 
“state secrets.” 1 

“* * * secrecy for acts of pending international negotiations or military pre- lishil 
cautions against forcign enemies * * * may be conceded * * * Affa’ 

“* * * are [there] any matters of fact, in the possession of officials, concerning Hg 
solely the internal affairs of public business, civil or military, which ought to be the 
privileged from disclosure when material to be ascertained upon an issue in a Fe 
court of justice? Ordinarily there are not. In any community under a system and 
of representative government and removable officials, there can be no facts which the 
require to be kept secret with that solidity which defies even the inquiries of a shal 
court of justice. “To cover with the veil of secrecy,’ said Patrick Henry, ‘the Uni 
common routine of business is an abomination in the eyes of every intelligent mis: 
man and every friend of his country’ [III Elliot’s Debates, 170]. or 

“Such a secrecy can seldom be legitimately desired. It is generally desired for fore 
the purposes of partisan politics or personal self-interest or bureaucratic routine. of t 
The responsibility of officials to explain and to justify their acts is the chief safe- saic 
guard against oppression and corruption” [8 Wigmore on Evidence (3d edition, ma 
1940), par. 2378a). os 

EXHIBIT A 4 

LEGISLATIVE DERIVATIONS OF TITLE 5, UNITED STATES CODE, SECTION 22, AND REVISED be 
STATUTES 161 in 

Title 5, United States Code, section 22 off 

“Department Regulations.—The head of each department is authorized to pre oe 
scribe regulations, not inconsistent with law, for the government of his depart- ’ 
ment, the conduct of its officers and clerks, the distribution and performance of | 

its business, and the custody, use and preservation of the records, papers, and 

property appertaining to it.” (R. S. 161) (derivations omitted, but set forth of 





below). 
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revised statutes 161 
wpe IV. Provisions applicable to all the executive departments: 


“Departmental Regulations: 27 July 
1789, c. 4, v. 1, p. 28; 15 Sept. 1789, ce. 14, 
v. 1, p. 68; 7 Aug. 1849, ce. 7, v. 1, p. 49; 
2 Sept. 1789, c. 12, v. 1, p. 65; 8 June 
1872, c. 385, v. 17, p. 283; 30 April 1798, 
ce. 35, v. 1, p. 553; 22 June 1870, c. 150, s. 
8, v. 16, p. 16; 3 March. 1849, c. 108, v. 9, 
p. 395; 15 Aug. 1876, c. 287, s. 3, v. 18, p. 
169 (as annotated). 

“Src. 161. The head of each depart- 
ment is authorized to prescribe regula- 
tions, not inconsistent with law, for the 
government of his department the con- 
duct of its officers and clerks, the dis- 
tribution and performance of its busi- 
ness, and the custody, use and preserva- 
tion of the records, papers, and property 
appertaining to it.” 


(On June 20, 1874, an act providing for publication of the revised statutes 
and laws of the United States was approved; Pursuant thereto, the Secretary of 
State, Hamilton Fish, prepared the first volume of the Revised Statutes of the 
United States, published February 22, 1875. A later act, approved March a 
1877 (v. 19, c. 82, p. 268), authorized the President to appoint a commissioner 
jearned in the law to prepare and publish a new edition of the first volume of 
the Revised Statutes, including subsequent amendments or legislation affecting 
any section, marginal references to all the decisions of the several courts of the 
United States subsequent to those already cited in the marginalia and any other 
judicial decisions deemed important. Commissioner George S. Boutwell com- 
pleted this task in September 1878, adding to the derivations cited for R. S. 
Sec. 161, only the Act of 15 Aug. 1876, c. 287, s. 3, v. 18 (sic 19) p. 169. 

Both the first and second Revised Statutes of the United States were approved, 
without debate. ) 


STATUTES CITED AS THE DERIVATIVES OF REVISED STATUTES 161 AND TITLE 5, UNITED 
STATES CODE, SECTION 22 

1. July 27, 1789, First Cong. Sess. I, c. 4, v. 1, p. 28, being “An Act for estab- 
lishing an Executive Department to be denominated, the Department of Foreign 
Affairs” : 

“SECTION 1. Be it enacted by the Senate and the House of Representatives of 
the United States of America in Congress assembled, That there shall be an 
Executive department, to be denominated the Department of Foreign Affairs, 
and that there shall be a principal officer therein, to be called the Secretary for 
the Department of Foreign Affairs, who shall perform and execute such duties as 
shall from time to time be enjoined on or intrusted to him by the President of the 
United States, agreeable to the Constitution relative to correspondence, com- 
missions or instructions to or with public ministers from foreign states or princes, 
or to memorials or other applications from foreign public ministers or other 
foreigners, or to such other matters respecting foreign affairs, as the President 
of the United States shall assign to said department; and furthermore, that the 
said principal officer shall conduct the business of the said department in such 
manner as the President of the United States shall from time to time order or 
instruct. 

“Sec. 2. And be it further enacted, That there shall be in the said depart- 
ment, an inferior officer, to be appoilnted by the said principal officer, and to 
be employed therein as he shall deem proper, and to be called the chief Clerk 
in the Department of Foreign Affairs, an’ who, whenever the sid »rincinal 
officer shall be removed from office by the President of the United States, or in 
any other case of vacancy, shall during such vacancy have the charge and custody 
of all records, books, and papers appertaining to the said Department. 


* + * * * * s 


“Sec. 4. And be it further enacted, That the Secretary for the Department 
of Foreign Affairs, to be appointed in consequence of this act, shall forthwith 
after his appointment, be entitled to have the custody and charge of all records, 
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books and papers in the office of Secretary for the Department of For 
fairs, heretofore established by the United States in Congress 
(Altered by act of Sept. 15, 1789, ch. 14, infra.) 

Chapter IV is footnoted (a) at page 28: 

“(a) Before the adoption of the Constitution of the United State 
lowing resolution was adopted: ‘Resolved, That the Department of I orejg 
Affairs be under the direction of such officer as the United States, in Congsal 
assembled, have already for that purpose appointed, or shall hereafter appoint 
who shall be styled, “Secretary to the United States of America for the Depart. 
ment of Foreign Affairs:” shall reside where Congress or a comlpittee of 
States shall sit, and hold his office during the pleasure of Congress, 

““That the books, records, and other papers of the United States, that relate 
to this department, be committed to his custody, to which, and all other papers 
of his office, any member of Congress shall have access: Provide d, That no copy 
shall be taken of matters of a secret nature, without the special leaye of 
Congress. 


eign Ag. 
Assembled.” 


S the fol. 


the 


““That the correspondence and communications with the 
and agents of the United States. in foreign countries, 
and other officers of foreign powers with Conzress be carried on through the 
office of foreign affairs by the said Secretary, who is also empowe 
pond with all other persons from whom he may e 
mation relative to his department: Provided alwans, That letters to the min- 
isters of the United States, or ministers of foreign powers, which have a direct 
reference to treaties or conventions proposed to be entered into, or 
relative thereo, or other great national subjects, 
inspection, and receive the approbation of Con 
mitted. 

““That the Secretary for the Department of Foreign 
Governors or Presidents of all or any of the United St 
information from his department as may be useful 
United States, stating complaints that may have been urged against the goverp. 
ment of any of the said States. or the subjects thereof, by the subjects of foreign 
powers, so that justice may be done agreeably to the laws of such State, or the 
charge proved to be groundless. and the honor of the government Vindi- 
cated * * * 

“*He shall 


by Congress, 


ministers, consuls 
and with the ministers 


red to Corres. 
xpect to receive useful infor. 


instructions 
shall be tratsmitted to the 
gress before they shall be trans. 
Affairs correspond With 
ates, affording them such 
to their States or to the 


report on all cases expressly referred to him for that 
and on all others touching his department, in whit 
ceive it necessary. 

**And that he may acquire that intimate knowledee of 
Congress, which is necessary for his direction. h 
Congress, and shall 
President. 


purpose 
‘h he may con- 


the sentiments of 
e may at all times attend upon 
particularly attend when summoned or ordered by the 


“ “He may give information to Congress respecting his department, explain and 
answer objections to his reports, when under consideration, if required by a 
member, and no objection be made by Congress: he shall answer to such inquiries 
respecting his department as may be put from the chair by order of Congress, 
and to questions stated in writing about matters of fact which lie within his 
knowledge, when put by the President at the request of a member, and not 
disapproved of by Congress: the answers to such questions may, at the option 
of the Secretary, be delivered by him in writing. 

“*He shall have free access to the papers and records of the United States, in 
the custody of their Secretary, or in the offices of finance 
he may be furnished with copies, or take. extracts the 
find it necessary.’ ” 

2. Aug. 7, 1789. First Cong., Sess. I, Ch. 7. 1 Stat. 19, being “An Act to estab- 
lish an Executive Department, to be denominated the Department of War”: 

“Section I. Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That there shall be an 
executive department to be denominated the Department of War, and that there 
Shall be a principal officer therein. to be called the Secretary for the Depart- 
ment of War, who shall perform and execute such duties as from time to time 
be enjoined on, or entrusted to him by the President of the United States, 
agreeably to the Constitution, relative to military commissions, or to the land 
or’ naval forces, ships, or warlike stores of the United States, or to such other 
matters respecting military or naval affairs. as the President of the United 
States shall assign to the said department, or relative to the granting of lands 
to persons entitled thereto for military services rendered to the United States. 
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relative to Indian affairs; and furthermore, that the said principal officer 
a i, conduct the business of the said department in such manner, as the Pres- 
ast of the United States shall from time to time order or instruct. (Parker 
y the U. 8., 1 Peters, 296). ; ; , 

‘wgpo, 2 And be it further enacted, That there shall be in the said department 
an inferior officer, to be appointed by the said principal officer, to be employed 
therein as he shall deem proper, and to be called the chief clerk in the department 
of war, and who, whenever the said principal officer shall be removed from 
fice by the President of the United States, or in any other case of vacaney, 
shall during such vacancy, have the charge and custody of all records, books 
a papers, appertaining to the said department. 

_ * * * * * * 

“Spo, 4. And be it further enacted, That the Secretary for the department of 
war, to be appointed in consequence of this act, shall forthwith after his ap- 
pointment, be entitled to have the custody and charge of all records, books, and 
papers, in the office of the Secretary for the department of war, heretofore estab- 
lished by the United States in Congress assembled. 

x * ok te * aS - 

“Seo. 7. And be it further enacted, That the said Secretary shall forthwith 
after his appointment be entitled to have the custody and charge of the said 
seal of the United States, and also of all books, records and papers, remaining 
in the office of the late Secretary of the United States in Congress assembled ; 
and such of the said books, records and papers as may appertain to the Treasury 
Department or War Department, shall be delivered over to the principal officers 
in the said departments respectively, as the President of the United States shall 
direct.” 

3. Sept. 2, 1789, First Cong. Sess. I, Ch. 12, 1 Stat. 65, being ““An Act to estab- 
lish the Treasury Department”: 

“Sec. 2. And be it further enacted, That it shall be the duty of the Secretary 
of the Treasury to digest and prepare plans for the improvement and manage- 
ment of the revenue, and for the support of public credit; to prepare and report 
estimates of the public revenue, and the public expenditures; to superintend the 
collection of the revenue; to decide on the forms of keeping and stating accounts 
and making returns, and to grant under the limitations herein established, or 
tobe hereafter provided, all warrants for monies to be issued from the Treasury, 
in pursuance of appropriations by law; to execute such services relative to the 
sale of the lands belonging to the United States, as may be by law required of 
him; (a) to make report, and give information to either branch of the legisla- 
ture, in person or in writing (as he may be required), respecting all matters 
referred to him by the Senate or House of Representatives, or which shall apper- 
tain to his office ; and generally to perform all such services relative to the finance, 
as he shall be directed to perform. 

* * ¥ * * * * 

“Sec. 7. And be it further enacted, That whenever the Secretary shall be re- 
moved from office by the President of the United States, or in any other case of 
vacancy in the office of Secretary, the Assistant shall, during the vacancy, have 
the charge and custody of the records, books, and papers appertaining to the 
said office.” 

4, Sept. 15, 1789, First Cong. Sess. 1, Ch. 14, 1 Stat. 68, being “An Act to provide 
for the safe-keeping of the Acts, Records and Seal of the United States, and for 
other purposes” : 

“SECTION 1. Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress Assembled, That the Executive depart- 
ment, denominated the Department of Foreign Affairs, shall hereafter be denomi- 
nated the Department of State, and the principal officer therein shall hereafter 
becalled the Secretary of State. 

“Sec. 2. And be it further enacted, That whenever a bill, order, resolution, or 
vote of the Senate and House of Representatives, having been approved and 
signed by the President of the United States, or not having been returned by 
him with his objections, shall become a law, or take effect, it shall forthwith 
thereafter be received by the said Secretary from the President: and whenever 
4 bill, order, resolution, or vote, shall be returned by the President with his 
objections, and shall, on being reconsidered, be agreed to be passed, and be 
approved by two-thirds of both Houses of Congress, and thereby become a law 
or take effect, it shall, in such case, be received by the said Secretary from the 
President of the Senate, or the Speaker of the House of Representatives, in 
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whichsoever House it shall last have been so approved; and the said Seere 
shall, as soon as conveniently may be, after he shall receive the same, CAlise 
every such law, order, resolution, and vote, to be published in at least three of 
the public newspapers printed within the United States, and shall also CAlige 
one printed copy to be delivered to each Senator and Representative of 

United States, and two printed copies duly authenticated to be sent to the Execy. 
ive authority of each State; and he shall carefully preserve the originals, an 
shall cause the same to be recorded in books to be provided for the purpoge” 

5. April 30, 1798, Fifth Cong., Sess. II, Ch. 35, 1 Stat. 553, being “An Act ty 
establish an Executive Department, to be denominated the Department of the 
Navy”: 

“Section 1. Be it enacted by the Senate and House of Representatives Of the 
United States of America in Congress assembled, That there shall be an execy. 
tive department under the denomination of the Department of the Navy, the 
chief officer of which shall be called the Secretary of the Navy * * * 

“Section 2. And be it further enacted, That a principal clerk and such other 
clerks as he shall think nceessary, shall be appointed by the Secretary of the 
Navy, who shall be employed in such manner as he shall deem most expedient. 
In case of vacancy in the office of the secretary, by removal or otherwise, jt 
shall be the duty of the principal clerk to take the charge and custody of all the 
books, records and documents of said office. 

“SecTIon 3. And be it further enacted, That the Secretary of the Navy be and 
he is hereby authorized and empowered, immediately after he shall be appointed 
and shall enter upon the duties of his office, to take possession of all the records, 
books and documents and all other matters and things appertaining to his de. 
partment, which are now deposited in the office of the Secretary of War.” 

6. March 3, 1849, Ch. 108, 9 Stat. 395, being “An Act to establish the Home 
Department, and to provide for the Treasury Department an Assistant Secretary 
of the Treasury and a Commissioner of the Customs”: 

“Section 9. And be it further enacted, That the supervisory and appellate 
powers now exercised by the President of the United States over the Commis. 
sioner of Public Buildings, shall be exercised by the Secretary of the Interior, 
who shall sign all requisitions for the advance or payment of money out of the 
treasury, On estimates or accounts, subject to the same adjustment or control 
now exercised on similar estimates or accounts by the First Auditor and First 
Comptroller of the Treasury: Provided, That nothing in this section contained 
shall be construed to take from the presiding officers of the two Houses of Con- 
gress the power now possessed by them to make and enforce rules and regula- 
tions for the care, preservation, orderly keeping, and police of the Capitol, and 
its appurtenances.” 

7. June 22, 1870, Ch. 150, 16 Stat. 162, being “An Act to establish the Depart- 
ment of Justice”: 

“SEcTION 8. And be it further enacted, That the Attorney General is hereby 
emrowered to make all necessary rules and regulations for the government of 
said Department of Justice, and for the management and distribution of its 
business.” 

8. June 8, 1872, ch. 335, 17 Stat. 283, being “An Act to revise, consolidate, and 
amend the Statutes relating to the Post-office Department” : 

“Section 6. That the Postmaster-General shall establish and discontinue post- 
offices; instruct all persons in the postal service with reference to their duties; 
decide on the forms of all official papers; prescribed the manner of and stating 
accounts; enforce the prompt rendition of returns relative to such accounts; 
control, according to law, and subject to the settlement of the auditor, all ex- 
penses incident to the service of the department: superintend the disposition of 
the monies of the department; direct the manner in which balances shall be paid 
over; issue warrants to cover money into the treasury, and to pay out the same; 
and generally superintend the business of the department, and execute all laws 
relative to the postal service, (followed by many sections on the reports he must 
make to Congress, including ‘make out and keep, in proper books, full and conm- 
plete inventories and accounts of all the property belonging to the United States 
in the buildings, offices and grounds occupied by him and under his charge, and 
to add thereto from time to time an account of such property as may be pro- 
cured subsequently to the taking of the same, and also an account of the sale or 


disposal of any such property, and to report the same to Congress as afore 
said)’”. 
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9, Aug. 15, 1876, ¢. 287, s. 3, V 18, p. 169 (sie v. 19) : ; 
“gpcTioN 3. That whenever, in the judgment of the head of any department, 
the duties assigned to a clerk of one class ean be as well performed by a clerk 
of a lower class or by a female clerk, it shall be lawful for him to diminish the 
number of clerks of the higher grade and increase the number of clerks of the 
lower grade within the limit of the total appropriation for such clerical service: 
provided That in making any reduction of force in any of the executive depart- 
ments, the head of such department shall retain those persons who may be 
equally qualified who have been honorably discharged from the military or naval 
service of the United States, and the widows and orphans of deceased soldiers 
and sailors.” ; \ : 
Comment.—The relevant journals of the House and of the Senate contain no 
entries pertinent to a determination of Congressional intent in the enactment of 
those portions of the acts from which 5 U. 8S. C. 22 (R. S. 161) was derived. 
However, even a cursory reading of these statutes shows (1) that the chief con- 
cern was for continuity in the records appertaining to the functions of a de- 
partment, through provision for their “charge and custody” by an inferior officer 
during any vacancy in the principal office (see derivation numbers 1, * 3, ° ); (2) 
that neither “custody and charge” nor a duty “to preserve the originals” is in- 
compatible with required publication and use (see derivation numbers 3 and 4); 
and (3) that a general authority to “superintend the business of a department” 
and to “execute all laws relative” to department functions is unrelated to a 
duty to “report the same to Congress” (see derivation numbers 8 and 3). 


ExHisit V 





CONGRESS OF THE UNITED STATES, 
HOUSE OF REPRESENTATIVES, 
GOVERNMENT INFORMATION SUBCOMMITTEE OF THI 
COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D. C., July 29, 1957. 
Hon. CLARE E. HoFrMAN, 


New House Office Building, Washington, D.C. 
Deak COLLEAGUE: Enclosed is a Thermo-Fax copy of a district court case, 
Barclay v. U. S., civil action No. 4422-50. 
You will recall that this is the case Mr. Mitchell, chief counsel of the sub- 
committee, was discussing at the legislative hearing last Monday. 
Sincerely, 


JOHN E. Moss, Chairman. 


NEWMYER & BREssS, 
Wash ington, oo. Vay 21, 1957. 


Mr. Joun J. MITCHELL, 


Chief Counsel, House Government Information Subcommittee, 


Washington, D.C. 

Deak Mr. Mitcnett: Pursuant to our telephone conversation the other day, 
enclosed are copies of pertinent papers filed in the case of Barclay vy. United 
States for your use in connection with the problem of obtaining Government 
information. You will note that this was a ease involving the death of an 
officer's wife at Walter Reed, in which a full investigation was made of the 
circumstances. When a motion to produce the records and investigation re- 
ports was filed, the Government filed their usual opposition and claimed that the 
records were privileged. Nevertheless, on June 15, 1951, Judge Bastian, then 
of the district court, now of the United States Court of Appeals, granted the 
motion, eliminating only the statements of persons who were available for 
interview in the District of Columbia. The Government subsequently filed a 
petition for rehearing of the motion, and attached claims of privilege and 
affidavits by the Judge Advocate General of the Army and the Secretary of the 
Amy. Nevertheless, Judge Bastian denied the petition for rehearing. In 
subsequent correspondence, the Secretary of the Army still refused to turn over 
the records, and I then filed a motion for a judgment against the Government 
for failure to comply with the court order. They filed an opposition to that, 


69222-57—pt. 11 7 

























































































































































































































































2630 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 





















but, before it was determined, the Government agreed to se 
sum demanded. 

This is a typical example of what I call frivolous claims of privilege, where 
nothing involving the national security has anything to do with the issyegs in 
the case. 

Thank you for the documents you sent me, and, if I can be of any further 
assistance in the matter, please let me know. 

Very truly yours, 


ttle the case for the 


ALVIN L. NEwMyrr, Jr, 
InN THE UNITED STATES DistTRIcT CoURT FOR THE DISTRICT OF CoLuUMpIa 
Civil Action No. 4422-50 
Gorpon L. BArcLAy, ADMINISTRATOR OF THE ESTATE OF Mary J. Barctay, 


DECEASED, 6303 FLorRIDA STREET, CHEVY CHASE, MARYLAND, PLAINTIFF », Unite 
STATES OF AMERICA, DEFENDANT 


AMENDED COMPLAINT 


(For Wrongful Death Resulting from Malpractice) 





1. The claim for relief herein on behalf of the plaintiff, Gorpon L. Barctay, 
Administrator of the Estate of Mary J. Barclay, deceased, duly qualified anq 
appointed in this Court in Administration No. 76331 on October 14, 1950, against 
the defendant, UNrrep STATES or AMERICA, is for an amount in excess of $3,00 
and is within the jurisdiction of this Court, pursuant to the Federal Tort Claims 
Act of 1946, Title 28, Section 921, U. S. Code, as amended. 

2. On or about October 10, 1949, the said decedent, Mary J. Barclay, while a 
patient at the Walter Reed General Hospital, Washington, D. C., which hospital 
was under the operation and control of defendant, through the Department of 
the Army, died preparatory to an operation as a result of the negligence and 
carelessness of defendant, through its agents, servants and employees, acting 
within the scope of their employment. The death of the said Mary J. Barclay 
resulted from circumstances where, if death had not resulted, decedent could 
have maintained an action against the defendant, and where the United States 
of America, if a private person, would be liable to plaintiff for the said wrongful 
death. 

3. As a result of the aforesaid wrongful death, substantial pecuniary loss and 
damage, in the sum of $100,000, has been sustained by decedent’s next of kin, 
consisting of the plaintiff, who was decedent’s husband, and John G. L. Barclay, 
a minor child of decedent and plaintiff, 14 years of age. 

Wuererore, plaintiff, as Administrator of said Estate, and for the benefit of 
said next of kin, demands judgment against defendant in the sum of $100,000, 
besides costs. 






















NEWMYER & BreEss. 
By Arvin L. NEWMYER, Jr., 
Attorneys for Plaintiff, 
1001 15th Street NW., Washington, D.C. 










UnitTep STATES District CourT FoR THE District oF CoLUMBIA 


4422-50 











Civil Action No. 











Gorpon L. BARCLAY, AS ADMINISTRATOR OF THE ESTATE OF MAry J. BaArctay, 
DECEASED, PLAINTIFF v1. UNITED STATES OF AMERICA, DEFENDANT 








ANSWER 

First Defense 

Complaint fails to state a cause of action upon which relief may be granted. 
Second Defense 


Answering the specifically numbered paragraphs of the Complaint defendant 
avers: 

1. It is not required to answer the allegations of paragraph one of the Com 
plaint ; 
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9, Defendant admits that Mary J. Barclay died in the Walter Reed Hospital 
on October 10, 1949, which hospital is under the control of the Department of 
the Army. Defendant denies the other allegations of paragraph two; 

3 Defendant is without knowledge or information sufficient to enable it to 
form a belief as to the truth of the other allegations contained in paragraph three 
of the Complaint. 

Wuererore, defendant demands judgment together with the costs of this suit. 


GEORGE MorkrIs Fay, 
United States Attorney. 

Ross O’DoONOGHUE, 
Assistant United States Attorney. 














In THE UNITED STATES District CouRT FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 4422-50 
GorvoN L. BARCLAY, ADMINISTRATOR OF THE ESTATE OF Mary J. Barciay, DE- 

ceaseD 6303 FLORIDA STREET CHEVY CHASE, MARYLAND, PLAINTIFF v. UNITED 


Srates OF AMERICA, DEFENDANT 


MOTION TO PRODUCE UNDER RULE 34 
















Comes now the plaintiff, by his attorneys, and moves this Honorable Court 
to require the defendant to produce the following documents which are in de- 
fendant’s possession, which are not privileged, and which constitute or contain 
evidence pertinent to the issues of this case: 
(a) Walter Reed hospital records, 
(b) Autopsy report and additional pathology laboratory findings, 
(ec) Walter Reed Medical Board report, 
(d) Report of findings of the Inspector General's department, and state- 
ments of witnesses contained therein, and 
(e) Deposition given Inspector General by plaintiff. 
Good cause for the production of the aforementioned documents is found in 
plaintiff's affidavit attached hereto and prayed to be read as a part hereof. 
3y NEWMYER & BREssS. 
ALVIN L. NEWMEYER, Jr., 
1001 15 Street NW., Washington, D. C., 
Attorneys for Plaintiff. 
I hereby certify that a copy of the foregoing Motion was mailed, postage pre- 
paid, this 24th day of April 1951 to Ross O’Donoghue, Esq., Assistant United 
States Attorney, Attorney for defendant. 








NEWMYER & BrEss. 
By ALVIN L. NEWMYER, Jr., 
Attorneys for Plaintif? 









IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 4422-50 






Gorpon L. BARCLAY, ADMINISTRATOR OF THE ESTATE OF MARY J. BARCLAY, DE- 
CEASED 6303 FLORIDA STREET CHEVY CHASE, MARYLAND, PLAINTIFF v. UNITFD 
STATES OF AMERICA, DEFENDANT 








AFFIDAVIT 















I, Coronet Gorpon L. Barcray, plaintiff in the above captioned action, do 
hereby depose and say that I was the husband of Mary Johnson Barclay who 
died at Walter Reed General Hospital on October 10, 1949 under circumstances 
Which indicate negligence on the part of employees of said hospital. Ever 
since my wife’s death, I have made continuous efforts, through proper Army 
channels and through other sources, to learn the circumstances of my wife's 
‘death and have been refused all pertinent information for various reasons 
Which should not now apply in this pending action. 

Iam attaching hereto copies of various communications indicating the infor- 
mation sought and the reasons for the refusals. This information was pre- 
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pared by various branches of the Department of the Army in the regular Course 
of business and not in preparation for litigation, and is essential to the preparg. 
tion and trial of this case. There are no other means of securing this informa. 
titon without going to the exorbitant expense of interviewing and taking deposi. 
tions of witnesses who are now scattered all over the world. 

For the foregoing reasons it is respectfully submitted that the motion to 
produce these documents should be granted. 

COLONEL Gorpon L. Barctay, 


Subscribed and sworn to before me this 23d day of April 1951. 


IRENE D. Stroumany, 
Notary Public. D. ¢, 


UNITED States District Court For THE Districr or CoLUMBIA 
Civil Action No. 4422-50 
Gorpon L. BARCLAY, PLAINTIFF, Vv. UNITED STATES OF AMERICA, DEFENDANT? 
OPPOSITION TO MOTION TO PRODUCE UNDER RULE 34 


Comes now the defendant by its attorney, the United States Attorney, and 
opposes plaintiff's motion to produce under Rule 54 for the reasons set forth 
in the Claim of Privilege by C. B. Mickelwait, Assistant Judge Advocate General 
of the United States Army, which Claim of Privilege is hereby incorporated 
herein and specifically made a part hereof as well as for the reasons stated in 
the attached memorandum in support of defendant’s opposition to the motion 
to produce. 

GEORGE Morris Fay, 
United States i ttorney. 
Ross O'DONOGHUE, 
Assistant United States Attorney. 
L. CLARK EwIne, 
Assistant United States Attorney, 


Certificate of Service 


I hereby certify that a copy of the foregoing Opposition to Motion to Produce 
Under Rule 34 and Claim of Privilege with Exhibits A—D, ine. has heen mailed 
to attorney for Plaintiff, Alvin L. Newmyer, Jr., Esq., 1001 15th Street NW, 
Washington, D. C., this 81st day of May 1951. 

L. CLARK Ewrtna, 
Assistant United States Attorney. 


IN THE UNITED STATES District CourRT FoR THE DISTRICT OF COLUMBIA 
Civil Action 4422-50 


Gorpon L. BarcLtay, ADMINISTRATOR OF THE ESTATE OF Mary J. BaArctay, 
DECEASED, PLAINTIFF, Vv. UNITED STATES OF AMERICA, DEFENDANT 


CLAIM OF PRIVILEGE 


The above-entitled action is brought by the plaintiff as Administrator of the 
Estate of Mary J. Barclay to recover for the death, on October 10, 1949, of the 
plaintiff's intestate alleged to have been caused by the negligence of the defendant 
in the treatment provided the deceased by Army medical personnel at Walter 
Reed Army Hospital, an Army medical facility. The plaintiff has filed a motion, 
pursuant to Rule 34 of the Federal Rules of Civil Procedure, seeking the pro 
duction of certain papers forming a part of the records of the Department of 
the Army, including among other papers the following: 

a. “Walter Reed Medical Board Report 

b. “Report of Findings of the Inspector General’s Department and statement 
of witnesses contained therein 

c. “Deposition given The Inspector General by plaintiff’ 
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On October 10, 1949, the Commanding General, Walter Reed Army Hospital, 
appointed a board of officers, pursuant to Army Regulations 420-5, a copy of 
which is attached hereto, marked “Exhibit A,” to investigate the facts and 
circumstances surrounding the death on October 10, 1949, of the plaintiff's in- 
testate. The board was convened on October 11, 1949, and made its report to the 
Commanding General, Walter Reed Army Hospital, on October 25, 1949. 

Subsequently, upon written complaint made to The Inspector General of 
the Army by the plaintiff, an investigation into the facts surrounding the death 
of the plaintiff’s intestate was conducted by two inspectors general of the Office 
of the Inspector General, Department of the Army, pursuant to a directive issued 
py the Chief of Staff, Department of the Army. This investigation, made in 
accordance With the provisions of Army Regulations 20-30, a copy of which is 
attached hereto, marked “Exhibit B,” and a report thereon was submitted to 
the Secretary of the Army on February 20, 1950. In the course of the investiga- 
tion, the testimony of the plaintiff, referred to by him as his “deposition,” was 
taken concerning the allegations contained in his mentioned letter of complaint, 
which testimony forms a part of the papers comprising the report submitted 
to the Secretary of the Army. 

Section 22, Title 5, United States Code, empowers the Secretary of the Army 
to prescribe regulations for the government of the Department of the Army, 
including the custody, use, and preservation of its papers and records. In con- 
formity with that statute and in compliance with section 1002, Title 5, United 
States Code, the Secretary of the Army published, by means of Army Regula- 
tions 345-20 (16 Fed. Reg. 3296-38300, 3309-3310), a copy of which is attached 
hereto, marked “Exhibit C,”’ the methods whereby members of the public may 
secure information, not held confidential for good cause, from the reeords of 
the Department of the Army. 

In conformity with the customs and precedents of the Department of the 
Army, and with its rules as recorded in paragraph 29 of Army Regulations 
420-5, “Exhibit A,” the Secretary of the Army considers reports of proceedings 
by boards of officers to be privileged and confidential in character and forbids 
furnishing the originals or copies thereof to persons inside or outside the De- 
partment of the Army, other than officers authorized by chain of command or 
administration to receive them. Similarly, the Secretary of the Army con- 
siders reports by inspectors general, including all papers and testimony forming 
a part thereof, to be privileged and confidential in character and forbids their 
release to any agency or activity outside the Department of the Army. 

By virtue of Army Regulations 27—5, a copy of which is attached hereto, 
marked “Exhibit D,” the Secretary of the Army has empowered The Judge 
Advocate General or an Assistant Judge Advocate General of the Army to act, 
under authority of the Secretary of the Army, on matters involving the release 
of information or production of papers in connection with public or private 
litigation. The matter of responding to the motion to produce filed herein by 
the plaintiff has been referred to me pursuant to those Regulations for my 
determination. 

In my official capacity as an Assistant Judge Advocate General of the Army, 
I have examined the Report of Proceedings of the Board of Officers, convened 
by the Commanding General, Walter Reed Army Hospital, and the Report of 
Investigation conducted by inspectors general, including the testimony and 
papers forming a part thereof, and find that they contain reports by inferiors 
to superior military personnel as to the discipline and efficiency of military per- 
sonnel and organizational components of the Army Establishment; that they 
relate to the internal management of the Department of the Army; that they 
are privileged in character and are confidential for good cause found: and that 
the production of the whole or any part thereof in this proceeding would be 
contrary to the public interest. Therefore, as Assistant Judge Advocate Gen- 
eral pursuant to the special authority vested in me by the Secretary of the Army 
in such matters, I assert the privileged status of the above-mentioned papers, 
and of every part thereof, and most respectfully decline to permit the whole 
orany part thereof to be produced in this action. 

C. B. MICKELWAIT, 
Brigadier General, USA, 
Assistant Judge Advocate General. 
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UnitTep States District Court For THE District or CotUMpBIA 
Civil Action No. 4422-50 
Gorpon L. BARCLAY, PLAINTIFF v. UNITED STATES OF AMERICA, DEFENDANT 


MEMORANDUM IN SUPPORT OF OPPOSITION TO MOTION TO PRODUCE UNDER RULE 84 


For the convenience of the Court the various documents sought by plaintif 
will be discussed in groups. It is believed that (a) and (b) of the motion, tha 
is, the Walter Reed Hospital records and the autopsy report come within one ve 
definite category whereas the remainder of the items sought come within an 
entirely different category. These items will be discussed specifically wher 
necessary because of their nature and any general discussion appropriate to all 
items requested will follow the specific discussion. 

Although it is now well settled that documents do not have to be designateg 
with such a degree of clarity that the person directed to produce them may go 
to his file and say “Here it is”. The designation in (a) and (b) of this Case 
appears to be so general as to be fatal. 

The Walter Reed Hospital records will probably fill several freight cars 
They also have thousands of autopsy reports. It is important that the docy. 
ments designated for production be designated with such clarity that a party 
may attempt in good faith to comply with the order and not despite his attempted 
compliance be guilty of a refusal and subject to the penalties established by 
Rule 37 of the Federal Rules of Civil Procedure. 

The present rule in regard to designation of documents sought is well sun. 
marized in Frank v. Tinicum Metal Co., Inc., 15 Fed. Rule Ser. 34.41 Case 1 (B,D, 
Pa. 1950) where the court states that the documents must be designated by cate 
gories which from the nature of the case would allow a reasonable man to know 
what to produce. 

It is submitted that the designation in this case has not been sufficiently 
specific. United States v. American Optical Company, 2 F. R. D. 584 (8, D. 
N. Y¥. 1942); Hillside Amusement Co. v. Warner Brothers Pictures, Ine., 7 
F. R. D. 260 (S. D. N. Y. 1944). 

The above discussion is also applicable to all the documents requested by 
plaintiff with the exception of (e), the deposition given to the Inspector General 
by plaintiff. However, (e) will be discussed infra. 

It is well settled that a party seeking the production of documents under 
Rule 34 must show good cause for their production. This requirement is spelled 
out in the very first part of the Rule as follows “upon motion of any party 
showing good cause therefore etc.” It is thus apparent that a litigant is not 
entitled to the production of documents as a matter of right but must show good 
cause in order to have the court direct the documents turned over to him, 
This requirement has been assiduously enforced by the Court of Appeals of this 
jurisdiction as well as by other circuit courts of appeals and the Supreme Court. 
The two cases in this jurisdiction in which the question has arisen are Martin 
v. Capital Transit Co., 83 U. S. App. D. C. 239, 170 F. 2d 811 (1948) and Safeway 
Stores Inc. v. Reynolds, 85 U. 8. App. D. C. 194, 176 F. 2d 476. In the Martin 
case, Chief Judge Stevens stated the law as follows at pp. 240, 242: 

“Rule 34 authorizes the District Court to order production of documents, 
papers, etc., upon motion of a party ‘showing good cause,’ not upon a mere allega- 
tion or recitation that good cause exists. The rule contemplates an exercise of 
judgment by the court, not a mere automatic granting of a motion. The court’s 
judgment is to be moved by a demonstration by the moving party of its need, 
for the purposes of the trial, of the document or paper sought. This view is 
confirmed by the Supreme Court in Hickman v. Taylor, 1947, 329 U. S. 495, 67 
S. Ct. 385, 91 L. Ed. 451. * * * 

“But it was not the duty of the District Court to search out a ‘good cause’ for 
the production of the report. It was the duty of the appellant explicitly to show 
in his motion or by a supporting affidavit the need of the report for the 
purposes of the trial.” 

It is believed that the Martin case as well as the case of Safeway Stores v. 
Reynolds are particularly pertinent to the motion to produce here. In both 
those cases aS well as in this case, plaintiff attempts to show good cause by 
alleging that the information sought was prepared by various branches of the 
Army in the regular course of business and not in preparation for litigation and 
is essential to the preparation and trial of the case. Practically the same allega- 
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tion was made in both cases decided by the Court of Appeals in which the court 
affirmed the order of this Court denying the motion to produce. t: 

The language of the Supreme Court in Hickman v. Taylor, 329 U. S. 495 (1949) 
js also especially appropriate to this case. ; 

“He has sought discovery as of right of oral and written statements of wit- 
nesses whose identity is well known and whose availability to petitioner appears 
ynimpaired. He has sought production of these matters after making the most 
searching inquiries of his opponents as to the circumstances surrounding the 
fatal accident, which inquiries were sworn to have been answered to the best 
of their information and belief. 

8 * * * * * © 


“We are thus dealing with an attempt to secure the production of written 
statements and mental impressions contained in the files and the mind of the 
attorney Fortenbaugh without any showing of necessity or any indication or 
daim that denial of such production would unduly prejudice the preparation of 
petitioner’s case or cause him any hardship or injustice. For aught that appears, 
the essence of what petitioner seeks either has been revealed to him already 
through the interrogatories or is readily available to him direct from the 
witnesses for the asking. 

* * * a x * * 

“In our opinion, neither Rule 26 or any other rule dealing with discovery 
contemplates production under such circumstances. That is not because the 
subject matter is privileged or irrelevant, as those concepts are used in these 
rules. Here is simply an attempt, without purported necessity or justification, 
to secure written statements, private memoranda and personal recollections 
prepared or formed by an adverse party’s counsel in the courts of his legal 
duties. As such, it falls outside the arena of discovery and contravenes the 
public policy underlying the orderly prosecution and defense of legal claims. Not 
even the most liberal of discovery theories can justify unwarranted inquiries 
into the files and the mental impressions of an attorney.” 

While plaintiff in this case has not either by interrogatories or by depositions 
attempted to locate the names and addresses of witnesses who gave testimony 
before the Inspector General or other persons who may have knowledge of this 
ease, there is no indication whatsoever that any information that he seeks could 
not be obtained in that manner. 

Undoubtedly, plaintiff will contend that the materials he seeks in this case 
are not the work file of the attorney representing the defendant so that Hickman 
y. Taylor does not apply. However, the United States Court of Appeals for the 
Third Circuit has decided in Alltmont v. United States, 177 F. 2d 971 (1950) 
that itis not necessary that the attorney himself obtain the statements; an agent 
may have obained them but the rule of Hickman v. Taylor will still apply. 

Plaintiff states in his affidavit that there is no other means of obtaining the 
information requested without going to the expense of interviewing witnesses 
and taking their depositions, which witnesses he states are now scattered all 
over the world. Without a doubt this is an insufficient reason for granting a 
motion to produce especially in view of the fact that there is no information 
set forth upon which to base plaintiff's conclusion that these witnesses are scat- 
tered all over the world. Shortly after the injury sued upon in this case all the 
persons who had any knowledge regarding the facts were in the City of Wash- 
ington. It is believed that all or most of them still are in the City of Wash- 
ington. Rules provide adequate means by which plaintiff can determine the 
addresses of any witnesses whom he wishes to examine. Certainly, before 
any effort of this nature has been made, plaintiff has not shown good cause 
for the production of documents or statements made by various persons. The 
court in Grogan v. Pennsylwania Ry. Co., 15 Fed. Rule Ser. 34.411 (W. D. N. Y. 
191) was asked to order the production of the statement of a witness by a 
plaintiff who alleged that she had been unable to locate the witness (although 
extensive efforts) were made to do so. Chief Judge Knight held that plaintiff 
must show in particular “what efforts were made and by whom they were 
made to ascertain the present residence of this witness. Certainly, the mere 
Statement that plaintiff has made ‘extensive efforts’ is insufficient.” In this 
case plaintiff has apparently made no efforts to obtain the information sought 
from the witnesses themselves. 

In Gebhard v. Isbrandtsen Company, 10 F. R. D. 119 (S. D. N. Y. 1950), the 
court held that good cause for a motion to produce documents was not shown 
by a mere statement that the plaintiff could not afford to search out witnesses 
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and to go to the expense of sending attorneys all over the country to take 
their depositions. The ruling of the court in the Gebhard case is especially in 
point here where plaintiff alleges that there is no other means of obtaining the 
information without going to the exorbitant expense of interviewing and taking 
the depositions of witnesses. Although plaintiff alleges that these Witnesses 
are now scattered all over the world, there is no showing made for the truth 
of this allegation. Indeed, it is extremely doubtful that it is true. 

As to (e), a copy of the deposition given the Inspector General by plaintiff 
the law is well settled that he cannot obtain this by a motion to produce, In 
Irvine v. Safeway Trails Inc., 15 Fed. Rule Ser. 34.411, Case 1 (E. D. Pa, 1950) 
plaintiffs had filed interrogatories which were objected to for the reason that 
they should have been filed as a request to produce under Rule 34. The cont 
treated them as filed under Rule 34 and stated the law regarding statements 
made by plaintiff as follows: 

“As to Interrogation No. 2 which requests that the plaintiffs be furnisheg 
with copies of statements taken from the plaintiffs by the defendant, the ag. 
davit states that at the time the statement was taken from David Irvine, he was 
under the influence of morphine administered by hospital physicians. Defeng. 
ant frankly states that he is not in a position to affirm or deny that allegation, 
The plaintiffs have set forth good cause for the production of the statement of 
David Irvine and it will therefore be ordered produced. Cf. Bawndenbush y, 
Reading Co., 9 F. R. D. 670. No such good cause has been shown for the pro- 
duction of any statement taken from Mary Irvine and the request for production 
of such statement will be denied.” 

As there has been no indication in this case that plaintiff is not well aware 
of the statements which he made in his deposition, its production may not be 
ordered by the Court. In regard to plaintiff’s deposition the case is practically 
on all fours with Safeway Stores Inc. v. Reynolds, (85 U. S. App. D. C. 194 
(1949)). The statement sought in the Reynolds case was a statement which 
Reynolds himself had made. The order of the District Court directing its 
production was reversed by the Court of Appeals. 

In (b) of the’ motion to produce, plaintiff also asks for additional pathology 
laboratory findings. As has been previously indicated this is not designated with 
sufficient clarity to enable defendant to produce it without fear of the penalties 
imposed by Rule 37 of the Federal Rules of Civil Procedure. 


Defendant’s Claim of Privilege 


Defendant has filed along with his opposition to the motion to produce a 
Claim of Privilege by the Department of the Army as to the following items: 
(ec) Walter Reed Medical Board Report. 
(d) Report of Findings of the Inspector General’s Department, and state- 
ments of witnesses contained therein. 
(e) Deposition given Inspector General by plaintiff. 

The provisions of 5 U. S. C. Section 22 authorize the head of each Executive 
department to prescribe regulations for the custody, use and preservation of 
records and papers appertaining to it. Under the authority therein contained 
the Secretary of the Army has issued certain regulations which regulations are 
attached to defendant’s Claim of Privilege as Exhibits A through D. The pro- 
priety of such regulations has long been affirmed by the courts from the early 
ease of Boske v. Comingore, 177 U. S. 459 (1900) up to the recent decision in 
Toughy v. Ragen, 340 U. S. 462 (1951). Boske v. Comingore involved a Treasury 
Department regulation while Touhy v. Ragen involved a similar regulation of 
the Department of Justice. In both cases the Supreme Court held that the Execu- 
tive departments could properly adopt regulations of the nature of the Army 
Regulations be involved, which regulations forbid the production of the depart- 
mental files in court unless authorized by the head of the department or his 
authorized representative. 

In this case the Assistant Judge Advocate General of the Army, the authorized 
representative of the Secretary of the Army, see AR 27-5, paragraphs 2, 16 and 
17, has indicated to the Court the confidential nature of the items sought in para- 
graphs (c) (d) and (e) of the motion to produce. 

As to (c), the Walter Reed Medical Board Report, this Board was convened 
under AR 420-5, defendant’s Exhibit A; paragraph 29, of that Army Regulation 
indicates the persons who may be permitted to receive copies of the report of a 
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Board of Officers. Also, under the provisions of AR 345-5, paragraph 8n, reports 
of Boards of Officers are held privileged and confidential. 

The authority and functions of the Inspector General’s department are set 
forth in paragraph la and b of AR 20-30 (see defendant’s Exhibit B). The 
reports of the Inspector General’s department are also made privileged and con- 
qdential by paragraph 8n of AR 34-20. : Tae , 

For the foregoing reasons it is respectfully submitted that plaintiff's motion 
to produce must be denied. 

GEORGE Morris Fay, 
United States Attorney. 
Ross O'DONOGHUE, 
Assistant United States Attorney. 
L. CLARK EwIne, 
Assistant United States Attorney. 


Certificate of Service 


I hereby certify that a copy of the foregoing Memorandum in Support of 
Opposition to Motion to Produce Under Rule 34 has been mailed to attorney 
for plaintiff, Alvin L. Newmyer, Jr., Esq., 1001 15th Street N. W., Washington 
D.C., this 31st day of May 1951. 

L. CLarK EwIne, 
Assistant United States Attorney. 


In THE UNITED STATES District Court ror THE DISTRICT OF COLUMBIA 
Civil Action No. 4422-50 


Gorpon L. BARCLAY, ADMINISTRATOR OF THE ESTATE OF Mary J. BArcLay, 
DECEASED, 6303 FLORIDA STREET, CHEVY CHASE, MARYLAND, PLAINTIFF v. UNITED 
SraTES OF AMERICA, DEFENDANT 

ORDER 


Upon consideration of plaintiff's Motion to Produce under Rule 34, and de- 
fendant’s Opposition thereto, and after oral hearing in open court thereon, it is 
by the Court this 15th day of June, 1951, 

ORDERED, that plaintiff's Motion to Produce be and the same is hereby granted 
upon the conditions hereinafter noted, and, within twenty (20) days of the date 
of this order, defendant will produce for inspection and copying by plaintiff's 
attorneys the following documents: 

1. All those listed in (a), (b) and (e) of plaintiff's Motion, including all 
Walter Reed Hospital records, autopsy report and additional pathology labora- 
tory findings relating to Mary J. Barclay, deceased, and the testimony or dep- 
dsition given the Inspector General of the Army by the plaintiff, Gordon L. 
Barclay. 

2. With respect to (c) and (d) of plaintiff's Motion, defendant will produce 
all testimony and statements, oral or written, which are in the possession or con- 
trol of the defendant or its agencies, of all persons having personal knowledge 
of the facts or circumstances relating to the medical treatment and procedures, 
and death of Mary J. Barclay, deceased, regardless of the department, agency, 
board, or individual to which they were given; provided however, that this shall 
not apply to the testimony or statements of those persons who are presently 
located in the District of Columbia and available for interview by the plaintiff. 

WALTER M. BASTIAN, Judge. 

Seen : 

L. CLARK EwIne, 
Assistant United States Attorney, 
Attorney for defendant. 
Submitted by: 
NEWMYER & BRESs. 
By Atvin L. NEWMYER, Jr., 
Attorneys for Plaintiff. 
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IN THE UntTep States District Court FoR THE DIsTRIcT oF COLUMBIA 
Civil Action No. 4422-50 


Gorpon L. BARCLAY, PLAINTIFF, v. UNITED STATES OF AMERICA, DEFENDAN? 





PETITION FOR REHEARING OF DEFENDANT'S OPPOSITION TO PLAINTIFF’S MOTION ” 
PRODUCE UNDER RULE 34 


Comes now the United States by its attorney, the United States Attorney, 
and moves for a rehearing or a reconsideration of certain portions of the Court's 
order granting plaintiff's motion to produce documents under Ruly 34. 

Defendant requests a rehearing of those parts of the Court’s order Which 
granted plaintiff’s motion as to (c), (d) and (e) of plaintiff’s motion. As to 
(c) and (d) of plaintiff's motion, the Court directed the production of all stata 
ments of witnesses who are absent from the District of Columbia and who haye 
personal knowledge of the facts and circumstances sued upon in this case, 4g 
to (e) of plaintiff's motion, the Court directed the production of a deposition 
given to the Inspector General by plaintiff. 

The grounds for the motion for rehearing or reconsideration are as follows: 

1. The statements of witnesses, as well as the deposition of plaintiff, are gi 
an integral and inseparable part of the Walter Reed Medical Board report, as 
well as the report of the Inspector General. 

2. As has been heretofore indicated, these reports are classified as confidentig) 
and their release is barred by 5 U. S. C., See. 22. 

3. Plaintiff has failed to show good cause sufficient to compel the production 
of the documents sought under Rule 34 of the Federal Rules of Civil Procedure 

4. For such other and further reasons as will be made available to the Conrt 
by affidavits and statements to be filed herein by the Secretary of the Army or 
his subordinates. 

Defendant hereby requests that an oral hearing be granted on this motion 
so that the position of the Department of the Army as to these records may be 
more fully explained to the Court. 

Defendant requests that an extension of time to and including July 19, 1951, 
be granted within which defendant may file the additional statements and aff- 
davits by the Army personnel, which statements are referred to above, as well 
as within which an additional memorandum of points and authorities may be 
filed by defendant. 

GEORGE Morris Fay, 
United States Attorney. 
Ross O’DoNoOGHUE, 
Assistant United States Attorney, 
L. CLARK EWING, 
Assistant United States Attorney. 


Certificate of Service 
I hereby certify that service of the foregoing Petition for Rehearing of De 
fendant’s Opposition to Plaintiff’s Motion to Produce Under Rule 34 was made 
upon plaintiff by mailing a copy thereof to his attorney Alvin L. Newmyer, Jr, 
Esquire, 1001 15th Street NW., Washington, D. C., this 25th day of June 1951. 


L. CLARK EWING, 
Assistant United States Attorney. 












IN THE UNITED STATES DIsTRIcT CoURT FOR THE DistRIctT Or COLUMBIA 


Civil Action 4422-50 

















GORDON 





L. BARCLAY, ADMINISTRATOR OF THE ESTATE OF Mary J. BArc1aY, 
DECEASED, PLAINTIFF V. UNITED STATES OF AMERICA, DEFENDANT 


CLAIM OF PRIVILEGE BY THE JUDGE ADVOCATE GENERAL, DEPARTMENT OF THE ARMY 


The plaintiff in the above-entitled action has filed a motion, pursuant to Rule 
34 of the Federal Rules of Civil Procedure, seeking the production of papers 
forming a part of the records of the Department of the Army described as 
follows: 

a. “Walter Reed Hospital Records, 
b. “Autopsy report and additional pathology laboratory findings, 
c. “Walter Reed Medical Board Report, 





thereit 
and re 
cause | 
hibited 
of the 
operat: 
and ar 


compl 
ment ¢ 
in the 
mandi 
condu 


a, Ser 


INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 2639 


qd. “Report of Findings of the Inspector General’s Department and statement 
of witnesses contained therein, and 
e, “Deposition given The Inspector General by plaintiff.” 

In conformity with the provisions of paragraph 16, Army Regulations 345-2 , 
and pursuant to the authority vested in me by paragraph 17, Army Regulations 
95-5, | am making available to the plaintiff through the Department of Justice 
such papers forming a part of the records of the Department of the Army as are 
within the categories described by the plaintiff as “Walter Reed Hospital 
Records” and “Autopsy report and additional pathology laboratory findings.” 

In conformity with Army Regulations 27-5 and in my official capacity as 
The Judge Advocate General of the Army, I have examined the Report of Pro- 
ceedings of the Board of Officers, convened by the Commanding General, Walter 
Reed Army Hospital, and the Report of Investigation conducted by inspectors 
general following a letter of complaint by the plaintiff, such reports being the 
only papers forming a part of the records of the Department of the Army 
which fall within the categories of papers described by the plaintiff as “Walter 
Reed Medical Board Report,” “Report of Findings of the Inspector General’s 
Department and statement of witnesses contained therein,” and “Deposition 
given The Inspector General by plaintiff,” and find that they embrace privileged 
matters concerning the operations of the Department of the Army generally; 
that they contain reports by inferiors to superior military personnel as to the 
discipline and efficiency of military personnel and organizational components of 
the Army Establishment; that the disclosure of the frank views and expressions 
of the military and civilian personnel of the Army Establishment appearing 
therein would seriously prejudice the principal objective of such investigations 
and render those in the future relatively worthless to good administration be- 
cause personnel in like circumstances would be reluctant to furnish their unin- 
hibited views; that they relate to the internal management of the Department 
of the Army: that their production would gravely militate against the efficient 
operation of the Department of the Army; that they are privileged in character 
and are confidential for good cause found; and that the production of the whole 
or any part thereof in this proceeding would be contrary to the public interest. 

Compatible with the claim of privilege being personally submitted herein by 
the Secretary of the Army and by virtue of the broad powers granted to me 
by Virtue of Army Regulations 27-5 to act under the authority of the Secretary 
of the Army on matters involving release of information or production of papers 
and witnesses in connection with public and private litigation, I submit that the 
records of the Department of the Army indicate that the following constitutes a 
complete list of all the military personnel and civilian employees of the Depart- 
ment of the Army, together with their present addresses, whose statements appear 
in the Report of Proceedings of the Board of Officers convened by the Com- 
manding General, Walter Reed Army Hospital, or the Report of Investigation 
conducted by inspectors general as a result of the plaintiff’s letter of complaint: 
a, Service personnel now in D. C. Area: 

(1) Lieutenant Colonel Hubert L. Riva, Medical Corps, 1832 Kenyon Street 
NW., Washington, D. C. 
(2) Brigadier General Sam F. Seeley, O-27344, Medical Corps, 1307 Dog- 
wood Street NW., Washington, D. C. 
(8) Captain Vernon M. Smith, 6707 14th Street NW., Washington, D. C. 
b. Other witnesses in D. C. Area: 
(1) Colonel Virgil H. Cornell, O-8825, Medical Corps, Retired, 1376 Locust 
Road NW., Washington 12, D. C. 
(2) Dr. Carlton N. Price (Civilian—Consultant), 4413 Warren Street NW., 
Washington, D. C. 
(3) Miss Florence M. Christman, 303 Audrey Lane, Oxon Hill, Maryland 
(formerly Captain Florence M. Christman, Army Nurse Corps). 
¢. Service personnel in United States, outside D. C. Area: 
(1) Lieutenant Colonel John Gardiner, O-23600, Medical Corps, Army 
Hospital, Fort Bragg, North Carolina. 
(2) Lieutenant Colonel William B. Look, Medical Corps, 19938SA—3204th 
Medical Group, Eglin Air Force Base, Florida. 
(3) Lieutenant Colonel Harry D. Offutt, Jr., O-31196, Medical Corps, 9953 
ASU, Fitzsimons Army Hospital, Denver, Colorado. 
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d. Service personnel outside the United States 


(1) Major Madge M. Teague, Army Nurse Corps, 8059th Army Unit, Tokyo 
Army Hospital, APO 1052, c/o Postmaster, San Francisco, California, 
(2) Captain Clifford A. Baldwin, O-57029, Medical Corps, 8059 Army Unit, 
Tokyo Army Hospital, APO 1052, c/o Postmaster, San Francisco, Cali- 
fornia. 
All of the above-mentioned witnesses who are now military personnel or Civilian 
employees of the Department of the Army will be made available at the Expense 
of the United States for interrogation by the plaintiff at a time to be designated 
by him, except for the two last mentioned who are on duty with the Far East 
Command and are rendering vital services incident to the operations in Korea 
and as to whom, because of military exigencies, no representations can be made 
as to where or when they can be made available for interrogation by the plaintiff, 
BE. M. BRANNON, 
Major General, USA, 
The Judge Advocate General, 
























IN THE UNITED STATES District Court For THE District of CoLumpia 
Civil Action 4422-50 


Gorpon L. BARCLAY, ADMINISTRATOR OF THE ESTATE OF MAry J. Barctay, 
DECEASED, PLAINTIFF Vv. UNITED STATES OF AMERICA, DEFENDANT 


CLAIM OF PRIVILEGE BY THE SECRETARY OF THE ARMY 


The above-entitled action is brought by the plaintiff as Administrator of the 
Estate of Mary J. Barclay to recover for the death, on 10 October 1949, of the 
plaintiff’s intestate alleged to have been caused by the negligence of the defendant 
in the treatment provided the deceased by Army medical personnel at the Walter 
Reed Army Hospital, an Army medical facility. The plaintiff has filed a motion, 
pursuant to Rule 34 of the Federal Rules of Civil Procedure, seeking the produc. 
tion of certain papers forming a part of the records of the Department of the 
Army, including among other papers the following: 

a. “Walter Reed Hospital Records, 

b. “Autopsy report and additional pathology laboratory findings, 

c. “Walter Reed Medical Board Report, 

d. “Report of Findings of the Inspector General’s Department and statement 
of witnesses contained therein, and 

e. “Deposition given The Inspector General by plaintiff.” 

On 10 October 1949, the Commanding General, Walter Reed Army Hospital, 
appointed a board of officers, pursuant to Army Regulations 420—5, a copy of 
which is attached hereto, marked “Exhibit A,” to investigate the facts and cir- 
cumstances surrounding the death on 10 October 1949 of the plaintiff's intestate. 
The board was convened on 11 October 1949 and made its report to the Command. 
ing General, Walter Reed Army Hospital, on 25 October 1949. 

Subsequently, upon written complaint made to The Inspector General of the 
Army by the plaintiff, an investigation into the facts surrounding the death of 
the plaintiff's intestate was conducted by two inspectors general of the Office 
of the Inspector General, Department of the Army, pursuant to a directive issued 
by the Chief of Staff, Department of the Army. This investigation was made 
in accordance with the provisions of Army Regulations 20-30, a copy of which 
is attached hereto, marked “Exhibit B,” and a report thereon was submitted 
to me on 20 February 1950. In the course of the investigation, a statement of the 
plaintiff, referred to by him as his “deposition,” was taken in order that he might 
have an opportunity to particularize upon the allegations contained in his men- 
tioned letter of complaint, which statement forms a part of the papers compris: 
ing the report submitted to me. 
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As a representative of the President, in his capacity as head of the executive 
department, and pursuant to section 22, Title 5, United States Code, which em- 
ywers me to promulgate regulations for the government of the Department of 
the Army, including the custody, use, and preservation of its papers and records, 
and in compliance with section 1002, litle 5, United States Code, I promulgated 
and caused to be published, by means of Army Regulations 345-20 (16 Fed. Reg. 
9996-8300, 3300 3310 ; 32 C. K. R. 518.1- 518.4), a copy of which is attached hereto, 
marked “Exhibit C,” certain prohibitions upon the release of papers forming ; 
part of the records of the Department of the Army or information therefrom and 
aiso set forth therein the methods whereby members of the public may secure 
information, other than that specifially proscribed or which is not held confi- 
dential for good cause found in particular cases, from such papers, 

In conformity with the customs and precedents of the Department of the 
Army and my rules as recorded in paragraph 29 of Army Regulations 420-5, 
“Exhibit A,’ I consider reports of proceedings by boards of officers to be 
privileged and confidential in character and forbid, except with my approval, the 
furnishing of the originals or copies thereof, including any. and all papers 
forming a part thereof, to persons inside or outside the Department of the Army, 
other than officers authorized by chain of command or administration to receive 
them. Similarly, I consider reports by inspectors general, including all papers 
and testimony forming a part thereof, to be privileged and confidential in char- 
acter and forbid, except with my approval, their release to any agency or activity 
outside the Department of the Army. 

By virtue of Army Regulations 27-5, a copy of which is attached hereto, 
marked “Exhibit D,” I have granted broad powers to The Judge Advocate General 
or an Assistant Judge Advocate General of the Army to act, under my authority 
on matters involving the release of information or production of papers in con- 
nection with public or private litigation. 

Paragraph 16, Army Regulations 345-20, “Exhibit C,” and paragraph 17, 
Army Regulations 27—5, “Exhibit D,” authorize the furnishing to the plaintiff 
of any records which may exist within the categories described as “Walter Reed 
Hospital Records” and “Autopsy report and additional pathology laboratory 
findings,” and The Judge Advocate General is making any such records which may 
exist available to the plaintiff through the Department of Justice. 

In my Official capacity as Secretary of the Army, I have examined the Report 
of Proceedings of the Board of Officers, convened by the Commanding General, 
Walter Reed Army Hospital, and the Report of Investigation conducted by in- 
spectors general, including the testimony and papers forming a part thereof, and 
find that they embrace privileged matters concerning the operations of the 
Department of the Army generally; that they contain reports by inferiors to 
superior military personnel as to the discipline and efficiency of military per- 
sonnel and organizational components of the Army Establishment; that the 
disclosure of the frank views and expressions of the military and civilian per- 
sonnel of the Army Establishment appearing therein would seriously prejudice 
the principal objective of such investigations and render those in the future 
relatively worthless to good administration because personnel in like circum- 
stances would be reluctant to furnish their uninhibited views; that they relate 
to the internal management of the Department of the Army; that their produc- 
tion would gravely militate against the efficient operation of the Department of 
the Army; that they are privileged in character and are confidential for good 
cause found; and that the production of the whole or any part thereof in this 
proceeding would be contrary to the public interest. Therefore, as Secretary 
of the Army, I assert the privileged status of the above-mentioned papers 
described by the plaintiff as “Walter Reed Medical Board Report,” “Report of 
Findings of the Inspector General’s Department and statement of witnesses 
contained therein,’ and “Deposition given The Inspector General by plaintiff,’ 
and of every part thereof, and most respectfully decline to permit the whole or 
any part thereof to be produced in this action. 

FRANK Pace, Jr., 
Secretary of the A? 
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IN THE UNITED STATES District COURT FOR THE DISTRICT OF COLUMBIA 


Civil Action 4422-50 





Gorpon L. BARCLAY, ADMINISTRATOR OF THE ESTATE OF Mary J. BarcLay 
DECEASED, PLAINTIFF v. UNITED STATES OF AMERICA, DEFENDANT ; 


AFFIDAVIT OF THE SECRETARY OF THE ARMY 


STATE OF VIRGINIA, 
County of Arlington, ss: 


I, Frank Pace, Jr., being first duly sworn deposes and say as follows: 

a. That I am the duly appointed and acting Secretary of the Army and head 
of the Department of the Army in conformity with section 171la(4), Title 5 
United States Code (National Security Act of 1947 (61 Stat. 500), as amendeg 
by the National Security Act Amendments of 1949 (63 Stat. 580, 591) ). 

b. That, on behalf of the President, as chief of the executive branch of the 
Government, and in my position as Secretary of the Army in charge of the 
Department of the Army, I have exercised my authority under the provisions of 
section 22, Title 5, United States Code (R. S. 161), and section 16, Title 10, Uniteq 
States Code (18 Stat. 337) to promulgate the following regulations for the 
administration of the Department of the Army with respect to the preservation, 
conservation, access to, and release of information from papers forming a part 
of the records of the Department of the Army: 

Army Regulations 20-30 
Army Regulations 27-5 
Army Regulations 345-20 (16 Fed. Reg. 3296-3300, 3309-3310; 33 C. F. RB. 
518.1-518.4) 
Army Regulations 420-5 
FRANK Pace, Jr, 


Subscribed and sworn to this 3d day of July 1951, in the county and state 
aforesaid, before me, the undersigned, a notary public in and for said county and 
state, as witness my hand and official seal. 

My commission expires September 14, 1957. 


A. F. Spapa. 


In THE UNITED STATES DISTRICT CouRT FOR THE DIsStRiIct OF COLUMBIA 


Civil Action No. 4422-50 





Gorpon L. BARCLAY, PLAINTIFF, v. UNITED STATES OF AMERICA, DEFENDANT 


MEMORANDUM IN OPPOSITION TO DEFENDANT'S PETITION FOR REHEARING 








Defendant’s petition states no grounds which were not fully covered in the 
previous memoranda filed in the case and at the oral argument. It is incredible 
to suppose that evidence which is both admissible and discoverable should be 
made privileged simply because the defendant in a particular case chooses to 
make them part of a record which is allegedly classified. 

It is, therefore, respectfully submitted that defendant’s petition should be 
denied forthwith, without the necessity of oral argument. 

Respectfully submitted. 

NEWMYER & BREsS, 
By ALVIN L. NEWMYER, Jr., 

1001 15th Street NW., Washington 5, D. C., Attorney for Plaintiff. 


I hereby certify that a copy of the foregoing Memorandum in Opposition to 
Defendant’s Petition for Rehearing was mailed, postage prepaid, this 26th day 
of June 1951, to Ross O'Donoghue, Assistant United States Attorney, Attorney 
for defendant. 


NEWMYER & BRESS, 
By ALVIN L. NEWMYER, Jr. 
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In THE UNITED STATES District COURT FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 4422-50 


goon L. BarcLay, ADMINISTRATOR OF THE Estate oF Marky J. Bakcray, 
CEASED, PLAINTIFF UV. UNITED STATES OF AMERICA, DEFENDANT 


ORDER 


Upon consideration of defendant’s petition for rehearing and plaintiff's memo- 
randum in opposition thereto, and after oral hearing thereon in open court, 
it is by the Court this 9th day of October 1951, 

OrpereD, that defendant’s petition for rehearing be and the same is hereby 
denied, and defendant is ordered to comply with the order of this Court dated 
June 15, 1951 within ten (10) days of the date hereof. 

WaALTerR M. BASTIAN, Judge. 

Submitted by: 

NEWMYER & BrESS, 
By ALVIN L. NEWMYER, Jr., 
Attorneys for Plaintiff, 
1001 15th Street NW, Washington 5, D. C. 

Approved as to form: 

JEROME POWELL, 
Assistant United States Attorney, 
Attorney for Defendant. 


ExHrpir VI 


Post OFFICE DEPARTMENT, 
3UREAU OF THE GENERAL COUNSEL, 
Washington, D. C., July 31, 1957. 
Hon. JoHN E. Moss, 
Chairman, Government Information Subcommittee, 
Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Deak Mr. CHAIRMAN: During the course of the hearing before your subcom- 
mittee on July 22, 1957, with respect to H. R. 2767 and related bills, you asked 
that I supply for pages 5 and 7 of my testimony citations of court decisions with 
respect to title 5, United States Code, section 22 and the guaranty against 
unlawful searches and seizures as it applies to private letters. 

In the attachment, I have cited cases for inclusion in my testimony. 

At the conclusion of the hearing you also requested that I supply citations 
of all cases involving the Post Office Department and title 5, United States Code, 
section 22. So far as I have been able to ascertain, there is only one reported 
case in which the Post Office Department was involved wherein the authority 
to issue regulations under title 5, United States Code, section 22 was for con- 
sideration. Even in this one case, the matter in dispute did not relate to the 
release of information but related to the authority of the Postmaster General 
to issue regulations prescribing duties and functions to be performed by his 
subordinates. The case is Lewis Pub. Co. v. Wyman (152 Fed. 787). 

Throughout the years there have ben many instances of subpenas issued by 
State courts to postmasters and lesser employees requiring their appearance 
and the production of certain records concerning mail matter. It has been 
customary in all such cases for the person to communicate immediately with the 
Department advising it with respect to the documents desired, the general nature 
of the proceeding, and the relationship of the person to the information sought. 
Determination was then made at the Department whether the records and 
information should be presented as requested by the subpena. In some instances 
the subpenaed employee was instructed to comply with the subpena. In others 
he was advised to appear and read to the court the regulations of the Department 
which prohibited him from producing the records or information. In such 
cases he was also instructed, however, that should the court thereafter insist 
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upon compliance with the subpena, under a threat of contempt, he should Prod 
the records and information requested. 

It has not been our practice to require the employee to report back to the 
Deparment concerning the action taken by the court. Therefore, we haye ho 
record of the court’s reaction to this position. 

Our records show that the Postmaster General on two occasions has filed g 
formal claim of privilege with respect to records and reports of the Postal 
Inspection Service. This claim, however, was not based on title 5, United States 
Code, section 22. In the case of New York Mail and Newspaper Transportatign 
Company vy. United States, now pending in the Court of Claims, the plaintig 
sought production before trial of certain inspectors’ reports. The Postmaster 
General filed a formal claim of privilege and refused to produce the reports 
although he did produce excerpts therefrom. The claim Was recognized by the 
court. In U.S. v. Citizens and Southern National Bank (U. 8. D. C., 8. D. Ga, 


Civil No. 703), formal claim of privilege was filed with respect to certain reports 
of postal inspectors. 
as witnesses. 
produced. 
Sincerely yours, 


The inspectors, however, were made available at the trig) 
The court ruled that the reports were privileged and need not je 
ABE McGreGor Gorr, General Counsel, 


Exuipir VII-A 





(Following is H. R. 2767 (Moss) which is identical to H. R. 2768 
(Dawson). H. R. 2769 (Fascell), and H. R. 3497 (Multer) :) 


[H. R. 2767, 85th Cong., 1st sess.] 


A BILL To amend section 161 of the Revised Statutes with respect to the authority of 
Federal officers and agencies to withhold information and limit the availability of 
records 
Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 161 of the Revised 
Statutes of the United States (5 U. 8S. C. 22) is amended by adding at the end 
thereof the following new sentence: “This section does not 
holding information from the public or 
to the public.” 


authorize with- 
limiting the availability of records 


Exuinir VII-B 

(Following is H. R. 2810 (Hoffman), which is similar to the bills 

listed in exhibit VII—A:) 
[H. R. 

A BILL To amend section 161 of the Revised Statutes with respect to the authority of 


Federal officers and agencies to withhold information and limit the availability of 
records 


Be it enacted by the 
States of America in 


2810, S5th Cong., 1st sess.] 





Senate and House of Representatives of the United 
Congress assembled, That section 161 of the Revised 
Statutes of the United States (5 U. 8. C. 22) is amended by adding at the end 
thereof the following new sentence: “This section does not authorize with- 
holding information from the public or limiting the availability of records to 
the public, nor shall this section be construed as requiring the giving of in- 
formation or the making of records available where such action would endanger 
the national security, or unreasonably impair the efficiency of Government opera- 
tions, or result in unfair advantage to any person, or disclose the source of 
information given an agency or official of the United States in confidence.” 
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WEDNESDAY, JUNE 20, 1956 


House or REPRESENTATIVES, 
SuBCOMMITTEE ON GOVERNMENT INFORMATION, 
OF THE CoMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D. C. 


The subcommittee met, pursuant to notice, at 1 p. m., in room 1501, 
New House Office Building. 

Members present: Representatives Dawson, Moss (presiding), Fas- 
cell, Meader, and Hoffman. 

Also present: John J. Mitchell, chief counsel; Samuel J. Archibald, 
staff director; and J. Lacey Reynolds, senior consultant. 

Mr. Moss. The subcommittee will now come to order. 

I wonder if the following gentlemen—Mr. Farrington, of the De- 

artment of Agriculture; Mr. Scribner, of the Treasury Department; 
and Mr. Lipps, Associate General Counsel of the Veterans’ Adminis- 
tration—will take their seats at the table. 

I would like to make this observation, that quite a number of execu- 
tive departments were invited to be represented here in this discussion 
by attorneys within the Government. It was felt that following the 
legal panel last month, where attorneys from outside the Government 
were asked to comment on a set of questions and to offer some advice, 
some views, to the committee, it would be very worth while and in 
fairness to ask Government departments to a panel for a discussion 
ofthe same general material. Fora variety of reasons, some of which 
inthe opinion of the cliairman were most valid and others which repre- 
sented a desire not to participate, quite a number of the invitations 
were not accepted. 

We are very pleased with the gentlemen who are present and feel 
that a discussion of the questions which were directed to you, the dis- 
cussion of the ground covered by the other legal panel, will contribute 
materially to the work of this subcommittee. 

Mr. Hoffman, do you have any statement that you would like to make 
atthis point ? 

Mr. Horrman. No. 

Mr. Moss. Mr. Mitchell ? 

Mr. Mircneti. Mr. Chairman, I would like to read for the record 
your letter of invitation to the 16 general counsels of the executive 
departments and independent regulatory agencies. 

This letter is dated May 17, 1956. 
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The House Government Information Subcommittee invites you to partic) 
in a panel discussion between subcommittee members and lawyers in the Gor 
ment service during the week beginning June 11, 1956. et 

The discussion will cover the legal authority cited by the varions Feder 
agencies for withholding information and will include consideration of 
modification or amendment of existing statutes. The discussion will cover 
tions comparable to those discussed by a group of legal experts from OUtaii 
government service with the subcommittee on May 8 and 9, 1956. 

A full and frank discussion with you and others as lawyers will enhance th 
study and assist the House Government Information Subcommittee on the oven 
question of legal authority to withhold information. 

A transcript of the discussion with legal experts held on May 8 and 9 yy 
be sent to you as soon as copies are received from the printer. 

In addition, your office has been sent a copy of a committee print entitled “Dy 
Right of Congress To Obtain Information From the Executive and From Othe 
Agencies of the Federal Government.” ; 

It will be appreciated if the subcommittee can hear from you before May 2, 
1956, in order to select a convenient day for the hearing. 

Questions about the hearing may be discussed with the House Governmeyt 
Information Subcommittee staff. 

Sincerely, 





























JOHN E. Moss, Chairman, 

At this point, Mr. Chairman, I think all that is necessary is to maj 
the names of the people who were invited. 

Mr. Moss. If there is no objection, I think we will just place the 
in the record. 

Mr. Mircurti. May we place the replies received from them in 
the record ? 

Mr. Moss. Without objection those will be made part of the record, 

Mr. Mirenetx. The list includes both the executive agencies ani 
the independent regulatory agencies. 
(The documents referred to follow :) 
NAMES OF 


INVITED PANELISTS 





Robert L. Farrington, General Counsel, Department of Agriculture 
Franklin M. Stone, General Counsel, Civil Aeronautics Board 
Lawrence V. Meloy, General Counsel, Civil Service Commission 
Philip A. Ray, General Counsel, Department of Commerce 
Mansfield D. Sprague, General Counsel, Department of Defense 
Warren FE. Baker, General Counsel, Federal Communications Commission 
Willard W. Gatchell, General Counsel, Federal Power Commission 

Earl W. Kintner, General Counsel, Federal Trade Commission 

Maxwell Elliott, General Counsel, General Services Administration 

J. Reuel Armstrong, Solicitor, Department of the Interior 

Robert W. Ginnane, General Counsel, Interstate Commerce Commission 

Simon E. Sobeloff, Solicitor General, Department of Justice 

Theophil C. Kammholz, General Counsel, National Labor Relations Board 

Abe McGregor Goff, Solicitor, Post Office Department 

Thomas G. Meeker, General Counsel, Securities and Exchange Commission 
Fred C. Scribner, Jr., General Counsel, Department of the Treasury 

Guy H. Birdsall, General Counsel, Veterans’ Administration 

Herbert Brownell, Attorney General of the United States, Department of Justice 


OFrFICE OF THE SOLICITOR GENERAL, 
Washinyton, D. C., May 28, 1956. 
Hon. Joun E. Moss, 
Chairman, House Government Information Subcommittee, 
House of Representatives, Washington, D. C. 
Dear CONGRESSMAN Moss: I am in receipt of your invitation to participate it 


a panel discussion of the problems pertaining to the withholding of informatio 
by various Government departments. 






























































It will doubtless be an interesting and 
important discussion but I cannot contribute anything of value because I have 
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ial familiarity with the matter. As you know, the subject does not fall 
within the purview of the Solicitor General, whose responsibility is not adminis- 


trative but is confined to law business of the United States on appeal and in 








a 

eden Supreme Court. | 
at Minder the circumstances I think you will agree that I should not participate 
us Fin the panel. 

Uti 7 Sincerely yours, 






Simon E. Sosexorr, Solicitor General. 












Unrrep States Civiz SERVICE COMMISSION, 
Washington 25, D. C., May 24, 1956. 






Hon. Joun E. Moss, s 2 ‘ 
Chairman, Government Information Subcommittee of the Committee on 


Government Operations, House of Representatives. 


Deak CONGRESSMAN Moss: I wish to acknowledge the invitation to participate 
ina panel discussion between the subcommittee members and lawyers in the 
Government service, as extended to me in your letter of May 17. 

I feel deeply honored by your invitation and fully appreciate the importance 
of the subject of inquiry by your subcommittee. I am looking forward to the 
receipt of the transcript of the discussions held on May 8 and 9. 

Participation with you and the members of your subcommittee would be most 
interesting; however, I find that prior commitments will prevent me from 
joining you at that time. 

Please accept my sincere regrets. 

Yours truly, 















L. V. MELoy, 
Acting General Counsel. 













UnrtTep States Crvit Service CoMMISSION, 
Washington 25, D. C., June 14, 1956. 





Hon. Joun E. Moss, 
Chairnan, Government Information Subcommittee of the Committee on 
Government Operations, House of Representatives. 


Deak CONGRESSMAN Moss: I am in receipt of your letter of June 7, regarding 
theforthcoming panel discussion on June 20. 

As I stated in my conversation with Mr. Mitchell, I have been attempting to 
take my summer vacation periodically due to the heavy office commitments in 
the Office of the General Counsel of the Civil Service Commission. Prior to the 
receipt of your letter I had made a definite commitment that would take me out 
of the city on June 20. I told Mr. Mitchell in my conversation with him that I 
would attempt to arrange my affairs so that I could attend the panel discussion. 
I find that I cannot break my prior commitment which will take me out of town 
on the 20th. 

lam extremely sorry that I cannot be with you as I am sure that the panel 
discussion will be quite interesting. 

Yours sincerely, 

















L. V. MEtoy, 
Acting General Counsel. 













UNITED STates Civit SERVICE COMMISSION, 
Washington 25, D. C., June 19, 1956. 





Hon. Joun E. Moss, 
Chairman, Government Information Subcommittee of the Committee on 
Government Operations, House of Representatives. 


Deak Mr. Moss: I have just received your letter of June 18 requesting that 
you be sent written answers to the 43 questions forwarded with your letter of 
June 7 on or before noon on June 20. Since the questions were submitted as 
the basis for the panel discussion which I will be unable to attend, I had not 
thought it necessary to prepare answers. I regret that it will be impossible 
prepare answers to these questions in the short time remaining. However, I 
will be glad to submit the answers to you as quickly as I can prepare them. 

Sincerely yours, 












whe eS 


L. V. MELoy, 
Acting General Counsel. 
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Untrep States DEPARTMENT OF AGRICULTURE, 
OFFICE OF THE GENERAL Couns 


Washington 25, D. C., May 95 1954 
Hon. JOHN E. Moss, » orn 


Chairman, Government Information Subcommittee, Committee On Govern, 
ment Operations, House of Representatives. 


DEAR CONGRESSMAN Moss: This refers to your letter of May 17 about 
discussion with Government lawyers regarding existing legal authority for With 
holding information, which you have under consideration for the week beginniy 
June 11, 1956. 

As I am sure you know, it is my desire and the desire of this Depart 
cooperate fully with your committee in the important work it is no 
That, I believe, is evidenced by the information, as well as the testimony, wh; 
we presented to your committee in the hearings last fall. In those hea: 
commented upon the statutes relating to the Department of Agriculture an 
later furnished opinions supplementing the testimony. For a number of Years 
practically all of my work has been with the statutes and problems affecting th, 
Department of Agriculture. Therefore, I would hesitate to discuss the statuts 
relating to the particular operations of another agency of the Government with. 
out a great amount of study. 

Again I wish to assure you of my desire to cooperate fully. I do, howere 
have considerable question about the extent I could contribute further in th 
absence of more definite information as to the points which you would Wish 
discussed. 

I shall appreciate hearing further from you at your convenience. 

Sincerely yours, 










Ment ty 
W doi 


































R. L. Farrtneton, General Counsel, 


Unirep States DEPARTMENT OF AGRICULTURE, 
OFFICE OF THE GENERAL COUNSEL, 
Washington 25, D. C., June 15, 1956. 





Hon. Joun E. Moss, 
Chairman, Government Information Subcommittee, 
Committee on Government Operations, House of Representatives, 


DEAR CONGRESSMAN Moss: This is in reply to your letter of June 7, having 
further reference to the proposed discussion with Government lawyers about 
existing legal authority for withholding information, and which has been the 
subject of prior correspondence, particularly my letter of May 25 in reply » 
yours of May 17, 1956. 

Upon reviewing the questions on the list attached to your letter of June? 
I find that in the hearings last November and in written statements or opinions 
which are a part of those hearings, all of the questions which seem to fall within 
the scope of this Department’s activities have been discussed. See particularly 
exhibits 14 and 15, pages 411-421, Report of Hearings (pt. 2). In these circum 
stances, the question is respectfully raised for your consideration whether there 
is anything further that I could contribute to the proposed discussion on June 
20. 

Please be assured of our desire to cooperate fully with your committee but, 
indicated, there seems little that I can add to what has already been said. 

Sincerely yours, 










































































R. L. FARRINGTON, 
General Counsel. 








DEPARTMENT OF COMMERCE, 
OFFICE OF THE GENERAL COUNSEL, 
Washington 25, May 24, 1956. 





Hon. JoHN E. Moss, 
Chairman, Government Information Subcommittee, 
Committee on Government Operations, 
House of Representatives, Washington 25, D. C. 


Dear CHAIRMAN Moss: This will acknowledge the receipt of your letter of 
May 17, 1956, suggesting my participation in a panel discussion at a date to 
be determined during the week of June 11, as well as your letter of May 22, 1956, 
scheduling further testimony by me before your subcommittee. 
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are no doubt aware that, because of the unexpected continuance of other 
You my scheduled further appearance before your subcommittee has been 
ned until Friday, June 8. : ’ aH 
— my competence in any panel discussion would be limited to matters 
which this Department is cognizant, and since most if not all such matters 
a resumably have been covered by testimony on April 18 and on June 8, it 
rs unlikely that I could add anything to your subsequent panel discussion. 
accordingly, with your permission I should like to defer decision until after 
my appearance on June 8. 


Sincerely yours, 
Puiwip A. Ray, General Counsel. 


JUNE 18, 1956. 
yr. Pump A. Ray, 
General Counsel, Department of Commerce, 
Washington, D. C. 


Deak Mz. Ray: Receipt is acknowledged of your letter of May 24, 1956, in 
ghich you advise that you would like to defer your decision about participating 
in the legal panel discussion until after the appearance before the subcom- 
nittee on June 8. 

This is to advise that it will not be necessary for you to appear as a member 
of the panel discussion, but the subcommittee does believe that written answers 
io the enclosed list of suggested questions will be of material assistance. 

It will be appreciated if you could have these answers in writing sent to the 
sbcommittee on or before June 25, 1956, so that they may be incorporated in 
the record of the panel discussion. 

Sincerely, 
JOHN E. Moss, Chairman. 


DEPARTMENT OF COMMERCE, 
OFFICE OF THE GENERAL COUNSEL, 
Washington, June 28, 1956. 
Hon. Joun E. Moss, 
Chairman, Government Information Subcommittee, 
Committee on Government Operations, 
House of Representatives, Washington, D. C. 


Deak CONGRESSMAN Moss: This is in reply to your letter of June 18 with its en- 
(losed questionnaire. 

In the appearance of this Department before your committee, as well as in the 
written materials submitted, we have endeavored to fully inform you on our in- 
formation practices and procedures. 

In my appearances before your committee on April 18 and again on June 8 I 
endeavored to the best of my understanding to answer all questions concerning 
the publication of information in given factual situations with which this De- 
partment had been confronted. I did not, however, deem it advisable as General 
Counsel of this Department to render advisory or abstract opinions as to what 
the law might or might not require in any hypothetical situation, and this 
continues to be my best thought in the matter. 

A comparison of the questionnaire attached to your letter of June 18 with 
the transcript of my testimony indicates to me that within these limits my knowl- 
edge of these subjects is in your possession, and I can add nothing thereto. 

Pleased be assured of our continuing desire to cooperate with and assist your 
committee in its work. 

Sincerely yours, 
Pup A. Ray, General Counsel. 


GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE, 
Washington, D. C., May 24, 1956. 
Hon. Joun BE. Moss, 
Chairman, Government Information Subcommittee, 
Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Deak Mr. CHAIRMAN: This refers to your letter of May 17, 1956, concerning 
‘panel discussion between subcommittee members and lawyers in the Govern- 
ment service during the week of June 11, 1956. 
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I appreciate your kind invitation to me to participate in this discussion, Hoy. 
ever, in view of all the circumstances I do not believe I could be of ma ;' 
help to your committee in a panel discussion. As you know, the Attorney 
eral of the United States is the principal legal officer of the Government and 
conclusions of law are binding within the executive branch of the Govern; ti 
The Attorney General has treated with the doctrine of the separation 










. . . of 
and the privilege of the Executive, and I find his opinions not only persue 
but binding upon me as a lawyer in the executive branch. 


It is my understanding that the subcommittee is to hear from the Depa’ 
of Defense around the 25th of June. The Department of Defense Witness yj] 
be accompanied by a member of the Office of the General Counsel familiar yj 
the work of the committee, who will be able to discuss specific legal Problems 
peculiar to Department of Defense operations. 

Assuring you of my appreciation for the work of the committee, and the desire 
of the Department of Defense to render every possible cooperation in the 
committee’s study of Government information programs, I am, 

Sincerely yours, 











MANSFIELD D. SPracup, 







JUNE 18, ] 
Mr. MANSFIELD D. SPRAGUE, - 


General Counsel, Department of Defense, 
Washington, D. C. 


Deak Mr. SPRAGUE: Receipt is acknowledged of your letter of May 24 1956, 
advising that you “* * * do not believe I could be of material help to your com. 
mittee in a panel discussion.” 

This is to advise you that the subcommittee believes that you could be of ma. 
terial help in assisting it in its assigned task to make legislative recommen(). 
tions to the Congress in the field of availability of Government information. 

I note that in your letter you advise that a member of the Office of the General 
Counsel familiar with the work of this subcommittee will accompany Department 
of Defense witnesses when they appear before the subcommittee. In view of this 
fact, enclosed is a suggested list of legal questions which this subcommittee would 
like to have answered in writing at that time. 

Sincerely, 

















































JoHN E. Moss, Chairman, 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SOLIcIToR, 
Washington, D. C., May 25, 1956. 






Hon. JoHn E. Moss, 
Chairman, Government Information Subcommittee, 
1540 House Office Building, Washington, D. C. 


DEAR Mr. Moss: I am pleased to accept the invitation to appear before your 
subcommittee on a panel to discuss the disclosure of information. However, 
the week of June 11 has been fixed as part of the time that I have intended 
to be on a trip to some of my field offices. I have been trying to rearrange my 
schedule in order to participate in your discussion but have not been able to do 
so successfully. 

Therefore, if it is possible, I should like to be excused from the panel, but! 
should be glad to testify at any other time after June 20, in the event that my 
views have not by then been expressed by other panel members. 

Sincerely yours, 

















J. Reve~t ARMSTRONG, Solicitor. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SOLICITOR, 
Washington, D. C., June 19, 1956. 





Hon. Joun E. Moss, 
Chairman, Government Information Subcommittee, 
Committee on Government Operations, 
1540 House Office Building, Washington, D. C. 
Dear Mr. Moss: As I notified you in my letter of May 25, I was absent 
from duty in my office all of last week and have just returned from a trip in 
the West on official business. Since my return I have been constantly in com 
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t I have found it impossible to even read the questions attached to your 
r of June 7 which will be discussed at the panel meeting tomorrow. I am 
an expert on this subject nor have I studied it in any detail, and as a result 
¢ my lack of preparedness, I respectfully request to be excused from participa- 
os in the meeting. 
Sincerely yours, ar 
J. REVEL ARMstTRONG, Solicitor. 


Post OFFICE DEPARTMENT, 
OFFICE OF THE SOLICITOR, 
Washington, D. C., May 25, 1956. 
n E. Moss, 
ae ecirmen, Government Information Subcommittee, Committee on Gov- 
ernment Operations, House of Representatives. 

Deak Mz. CHAIRMAN: Mr. Goff asked me to reply in his absence to your letter 
of May 17 in which you extended an invitation to him to participate in a panel 
discussion on the release and withholding of information by Federal agencies, 
Mr. Goff has already appeared before your subcommittee and given his views in 
detail. Since he has already presented his views on the subject, he feels that his 
participation would lend little to the committee’s exploration of this subject. 
However, he will of course be glad to answer any specific questions either in 
writing or in person. , 

Mr. Goff will return to his office Monday, June 4, for a few days and will be 
gvailable if there is anything further that you or the subcommittee wish to discuss 
with him. 

Sincerely yours, 
Lzo G. KNOLL, Acting Solicitor. 


Post OFFICE DEPARTMENT, 
OFFICE OF THE SOLICITOR, 
Washington, D. C., June 20, 1956. 
Hon. JouN BE. Moss, 
Chairman, Government Information Subcommittee, Committee on Gov- 
ernment Operations, House of Representatives. 


Deak CONGRESSMAN Moss: This is to confirm my telephone conversation of 
yesterday in which I requested to be excused from participation in the panel 
discussion set for today. Due to absence from Washington and pressure of other 
urgent matters, I simply do not feel adequately prepared to discuss in such detail 
the various suggested questions which will be the basis for the discussion. I 
have already testified generally on the broad questions involved. I find it is a 
substantial research project to cover the mass of material and diversity of 
opinions now developed on the whole question of release of information. 

The brief you say has been submitted by the Attorney General would seem to 
me the nearest to an authoritative statement by the executive branch. 

Sincerely yours, 
ABE McGrecor Gorr, The Solicitor. 


VETERANS’ ADMINISTRATION, 
OFFICE OF THE GENERAL COUNSEL, 
Washington, D. C., May 22, 1956. 
Hon. Joun BE. Moss, 
Chairman, Government Information Subcommittee, Committee on Gov- 
ernment Operations, House of Representatives, Washington, D. C. 

Deak Mr. Moss: This is to acknowledge your letter of May 17, 1956, addressed 
to Mr. Edward E. Odom, inviting his participation, as General Counsel of the 
Veterans’ Administration, in a panel discussion during the week beginning June 
ll, 1956, on the subject of the legal authority cited by Federal agencies for 
withholding information. 

Upon the recent retirement of Mr. Odom, I was honored to be appointed to 
meceed him as General Counsel of the Veterans’ Administration. 

Iwish to thank you for the invitation and will be happy to participate in the 
discussion at the convenience of the subcommittee. Please inform me as soon as 
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practicable of the time fixed for the hearing so that I may make any Decessay 
arrangements. 


Very truly yours, 
G. H. BrrpsaL, General Counsel, 


VETERANS’ ADMINISTRATION, 
OFFICE OF THE GENERAL Couns 
Washington, D. C., June 15, 1956, 
Hon. JoHN E. Moss, 
Chairman, Government Information Subcommittee, Committee on Gor. 
ernment Operations, House of Representatives, Washington, D. 0, 


Dear Mr. Moss: This has reference to your letter of June 7, 1956, advising np 
that the panel discussion therein referred to will take place on June 20, 1956 jn 
room 362, Old House Office Building. 

You request a copy of the prepared statement at least 1 day prior to the Meet, 
ing. At this meeting I am to be represented by my Associate General Counsel for 
Legal Services, Mr. Myer S. Lipps, who is fully qualified to discuss all Phases of 
the question of release of information. 

For your information there is attached two copies of the prepared Statement 
which Mr. Lipps will make at the meeting. 

Sincerely yours, 


Guy H. Brrpsay, General Counsel, 


THE GENERAL COUNSEL OF THE TREASURY, 

Washington, May 25, 1956, 

Hon. Joun E. Moss, 

Chairman, Government Information Subcommittee, Committee on Govern. 
ment Operations, House of Representatives, Washington, D. C. 


My Dear Mr. Moss: Receipt is hereby acknowledged of your letter of May 11, 
inviting me to participate in a panel discussion covering the legal authority cited 
by the various Federal agencies for withholding information. 

As you know, the Treasury position on disclosure of information by this agency 
has been set forth before your committee, both in written documents filed thers 
with and in testimony given to the committee by various representatives of this 
department. I doubt if there is much which I could add to the material which is 
already before your committee. 

However, I would appreciate an opportunity of examining the transcripts of 
the discussions held by members of your committee with legal experts on 
May 8 and 9. I would then be in a much better position to determine whether 
there is any material which I might prepare which would be helpful to your 
committee in considering the very important problems with which you are now 
concerned. 

I trust it will be possible for me to hold this matter open until the transcripts 
which you refer to in your letter of May 17 have been made available and I have 
had an opportunity to give them the consideration which they deserve. 

Very truly yours, 




















Frep C. Scrisner, Jr., General Counsel. 


FEDERAL PoWEeR COMMISSION, 
Washington, May 22, 1956. 

Hon. JoHn E. Moss, 
Chairman, Government Information Subcommittee, Committee on Govern- 


ment Operations, United States House of Representatives, Washington, 
D. C. 


DEAR CHAIRMAN Moss: May I thank you for the kind invitation of your sub 
committee to participate in a panel discussion between subcommittee members 
and lawyers in the Government service on the legal authority for Federal aget- 
cies to withhold information. 


It will be a pleasure to participate in this discussion which should be very 
fruitful. 
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The Federal Power Commission meets on Wednesdays and anything you could 
do to reserve that day for our meeting would be appreciated. 


Sincerely yours, 
WILLARD W. GATCHELL, General Counsel. 


Mr. Mrronett. Mr. Chairman, it is important to note that the fol- 
lowing data was provided to panelists: (1) The committee print 
entitled “The Right of Congress To Obtain Information From the 
Executive or From Other Agencies of Federal Government.” 

(2) Part 3 of the subcommittee’s hearings entitled “Panel Dis- 
eusion With Legal Experts.” | 

(3) A list of suggested questions to serve as a basis for the sub- 
committee’s panel discussion with the General Counsels. ' 

Mr. Chairman, on June 19, the day before this panel discussion, you 
received the following letter from the Deputy Attorney General, 
William P. Rogers 

Mr. Moss. There is no objection, I would at this time ask that we 
place in the record all correspondence in connection with the arrange- 
ment of the legal panel ? 

Mr. Horrman. I think that would be a proper way to handle it. 
There is no need of taking the time of these gentlemen to put in 
formal matters. 

(The documents referred to follow :) 


JUNE 7, 1956. 
Hon. HerBERT BROWNELL, Jr., 
Attorney General of the United States, 
Department of Justice, Washington, D. C. 


Deak Mr. BROWNELL: This will confirm the telephone conversation between 
Mr. Thomas W. Hogan of your office and Mr. John J. Mitchell, chief counsel 
for this subcommittee. 

It is my understanding that you have already received the printed record of 
this subcommittee entitled “Panel Discussion With Legal Experts.” You have 
also received a copy of the staff study entitled “The Right of Congress To Obtain 
Information From the Executive as From Other Agencies of the Government.” 

Enclosed is a list of suggested questions which will be the basis for our legal 
panel discussion. 

The panel discussion will take place on June 20, 1956, in room 362, Old House 
Office Building. 

The procedure for this panel discussion is very informal. Each panel member 
gives a prepared statement in the presence of all other panel members and the 
subcommittee. After all prepared statements have been put in the record, ques- 
tions are asked by the subcommittee and the panel members. 

I want to emphasize the fact that the approach of this subcommittee to this 
important subject is entirely constructive and it is encouraging to know that you 
appreciate our efforts and will aid the subcommittee by participating in this panel 
discussion. 

It will be appreciated if the subcommittee could have a copy of your prepared 
statement at least 1 day prior to our meeting. 

, If any additional information is desired, please do not hesitate to let us 
now. 
Sincerely yours, 
JOHN E. Moss, Chairman. 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE DepuTY ATTORNEY GENERAL, 


Washington, June 18, 1956. 
Hon. Jonn E. Moss, 


Chairman, Government Information Subcommittee, Committee on Govern- 
ment Operations, House Office Building, Washington, D. C. 
Dear CONGRESSMAN Moss: There has been referred to me your letter of June 7, 


1956, to the Attorney General regarding a panel discussion on June 20, 1956, 
before the subcommittee. 








2654 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIgg 






There is apparently a misunderstanding on the part of the subcommittes 
that the Attorney General will participate in that discussion. For your inform, 
tion in that connection there is enclosed a copy of the letter which my Assistay, 
Mr. Thomas Hogan, has sent to counsel to the subcommittee. 

The Department’s views on many of the matters referred to in the list 
suggested questions are already available to the subcommittee in the Depart. 
ment’s answers to the subcommittee’s questionnaire. 

The Attorney General does not consider that it would serve any useful PUrpow 
if he were to participate in the panel discussion, and he does not plan to do 
We regret any misunderstanding that may have led to the belief that he Would 
do so. 

As the Department wishes to cooperate with the subcommittee, there ig ENCLOgei 
a copy of a study which has been made on the following question: “Is q gp, 





























































































gressional committee entitled to demand and receive information and Paper Hon. Jou 
from the President and the heads of departments which they deem Confidentig), Chat 

in the public interest?” This study may focus attention on some aspects of this 
matter which are not raised by the list of suggested questions. There ig aly Dear © 
enclosed a copy of my speech of March 22, 1956, at the 75th anniversary Celebre. yr. Kam 
tion of Marquette University which discusses “The right to know Governmey | members 
business from the viewpoint of the Government official.” June 11, 
I trust that the enclosed material will be helpful to the subcommittee. Mr. Ka 
Very truly yours, turn on } 
WILLIAM P. Rocers, Deputy Attorney General, Sint 

JUNE 19, 1958, 

Hon. WritraM P. Rocers, 
Deputy Attorney General, 
Department of Justice, Washington, D. C. 

Dear Mr. Rocers: Receipt is acknowledged of your letter of June 18, 19%, 

advising that the Attorney General will not participate in the panel disc. 
sion on June 20, 1956, between the subcommittee and General Counsels of JoHN J. 
other executive departments. Chi 
There has been no misunderstanding either by me, as chairman, or the e 
subcommittee staff, concerning Attorney General Brownell’s appearance. We DEAR 
never for a moment thought that he would appear. Although we must con formati 
fess to a faint hope that, in view of the importance of the subject matte partme! 
being studied by this subcommittee—that is, the right of Congress and pe- widerst 
ple to know—we might be honored by Attorney General Brownell making one panel d 
of his rare personal appearances before a congressional committee. 8i 





In your letter, you stated that the “Department’s views on many of the 
matters referred to in the list of suggested questions are already available 
to the subcommittee in the Department’s answers to the subcommittee’s ques 
tionnaire.” You will be interested to know that the answers submitted by 
the various Federal agencies to the questionnaire do not always conform with 
the facts developed at hearings this subcommittee has conducted. In fact, 































there are many instances where Government agencies have modified or changed Mr. . 
rules and regulations and attitudes after appearing before this subcommit 
tee or after correspondence with the subcommittee. 

It is my considered opinion that the views of Attorney General Brownell, Des 
as chief legal officer of the executive branch, would be an important part which 
of the legal panel discussion. In fact, the present-day trend toward exces the C 
sive governmental secrecy, including deliberate blocking of the news by Fet- intere 
eral executive departments and agencies, might be reversed by a change in la 
the attitude of the heads of the agencies. Certainly the objective and com June 
structive study this subcommittee is making concerning the availability of 
Government information would be materially assisted by the participation 
of the Attorney General in an informal discussion. 

At a later date, the House Government Information Subcommittee intends 
to hold hearings with the Department of Justice. We certainly hope the 
Attorney General will participate at that time. The subcommittee has re 
ceived numerous complaints concerning the withholding of information by H 
a Department of Justice and these complaints will be discussed at the planned ~ 
1earings. 

Thank you for the study entitled “Is a Congressional Committee Entitled 
to Demand and Receive Information and Papers from the President and the D 
Heads of Departments Which They Deem Confidential, in the Public Inter- ceiy 
est?” 





This document will be made a part of the subcommittee’s record. I 
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will be studied by the subcommittee members and staff and will be discussed 

we have our hearings with the Department of Justice. I assume that 
ve apcument has been made available because of the statements which ap- 
“ on page 492 of the hearing record of this subcommittee entitled, “Part 3: 
panel Discussion With Legal Experts.” 


Sincerely s 
: Joun E. Moss, Chairman. 


NATIONAL LABOR RELATIONS BOARD, 
OFFICE OF THE GENERAL COUNSEL, 
Washington, D. C., May 23, 1956. 
Hon. Joun B. Moss, ; 
Chairman, Government Information Subcommittee of the Committee on 
Government Operations, House Office Building, Washington, D. C. 

Deak CONGRESSMAN Moss: Thank you for your letter of May 17 inviting 
yr. Kammholz to participate in a panel discussion between subcommittee 
members and lawyers in the Government service during the week beginning 
June 11, 1956. ' ; 

Mr. Kammholz is out of the city this week but immediately upon his re- 
tun on Monday, May 28, I shall call your letter to his attention. 

Sincerely, 


, 
Administrative Assistant to the General Counsel. 


INTERSTATE COMMERCE COMMISSION, 
OFFICE OF THE SECRETARY, 
Washington, D. C., June 6, 1956. 
Joun J. MITCHELL, Esq., 
Chief Counsel, Government Information Subcommittee of the Committee 
on Government Operations, House Office Building, Washington, D. C. 
Deak Mr. MitcHeLL: Thank you for the copy of the House Government In- 
formation Subcommittee’s hearings on availability of information from de 
partments and agencies, Part III; Panel Discussion With Legal Experts. I 
wderstand that you will advise me when a new date has been set for the 
panel discussion with lawyers in the Government service. 
Sincerely, 
Rosert W. GINNANE, General Counsel. 


THE GENERAL COUNSEL OF THE TREASURY, 
Washington, D. C., June 6, 1956. 
Mr. Jonn J. MITCHELL, 
Chief Counsel, Government Information Subcommittee of the Committee on 
Government Operations, House Office Building, Washington, D. C. 

Deak Mr. Mitcuetit: Thank you very much for your letter of June 4, with 
which you enclosed a report covering the hearings before a subcommittee of 
the Committee on Government Operations held May 8 and 9. I shall be very 
interested in examining the discussions of the various legal experts. 

lalso note that the panel discussion originally scheduled for the week of 
June 11 has been postponed. 

Sincerely yours, 
Frep C. Scrisner, Jr., 
General Counsel. 


SECURITIES AND EXCHANGE COMMISSION, 
Washington, D. C., June 19, 1956. 
Hon. Joun E. Moss, 
Chairman, Government Information Subcommittee of the Committee on 
Government Operations, House Office Building, Washington, D. C. 
Deak ConcressMAN Moss: Thank you for your letter of June 17 which I re- 
teived today, in which you confirm the oral advice given to my secretary by 
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your chief counsel, Mr. Mitchell, that the panel discussion will take Place 
June 22 at 10 a. m. in room 1501, New House Office Building. . 
I conferred with Mr. Mitchell this afternoon and advised him that the 
Banking and Currency Committee had scheduled a hearing on the morni 
June 22 at which the Chairman of the Commission would appear to testify 
the Fulbright bill. I advised Mr. Mitchell further that I would appear at the 
panel discussion just as soon as I was free from this hearing. He indicated 4 
me that this would be satisfactory under the circumstances. 
Sincerely yours, 









THomas G. MEEKER, General Coungg 











SECURITIES AND ExcCHANGE Com MISSION, 
Washington, D. C., June 12, 1955 
Hon. Joun E. Moss, 
Chairman, Government Information Subcommittee of the Committee o 
Government Operations, House Office Building, Washington, D.C. 

Dear Mr. Moss: Thank you for your letter of June 7 advising me that the 
panel discussion in which I agreed to participate will take place on June 19, 
1956, in room 362 of the Old House Office Building. I note from the attache 
list of questions that the discussion is scheduled for the 20th of June as well, 
I have a conference scheduled at 11 a. m. that day with a group of people frop 
various parts of the country, and I hope that I may be excused from participatig, 
on the 20th. 

Such prepared statement as I have will be submitted to your committee 
least 1 day prior to the panel meeting. 

Sincerely yours, 









THOMAS G. MEEKER, General Counsel, 












NATIONAL LABOR RELATIONS Boarp, 
OFrFICE OF THE GENERAL COUNSEL, 
Washington, D. C., May 28, 1956. 







Hon. JOHN E. Moss, 


Chairman, Government Information Subcommittee of the Committee on 
Government Operations, House Office Building, Washington, D. C. 


DEAR CONGRESSMAN Moss: Thank you for your letter of May 17 inviting Mr 


Kammholz to participate in a panel discussion between subcommittee member 
and lawyers in the Government service during the week beginning June 11, 196. 
Mr. Kammholz is out of the city this week, but immediately upon his retum 
on Monday, May 28, I shall call your letter to his attention. 
Sincerely, 









(Mrs.) EVELYN H. CUNNINGHAM, 
Administrative Assistant to the General Counsel, 

Mr. Moss. I think perhaps we will go now to the panel members. 

Mr. Farrington, have you a statement in advance of the discussion 
with the panel ? 

Mr. Farrineron. I do not, Mr. Chairman. I apologize for not 
having prepared one, sir. But I just haven’t gotten it done. I would, 
however, refer to the written statements and opinions which appeat 
as exhibits 14 and 15 at pages 411-421, of part 2 of the report of your 
hearings. Also, to the testimony of Under Secretary Morse, of the 
Department of Agriculture, and myself when we appeared befor 
your committee last November. 

I believe the opinions that I referred to, which appear in the 
record, cover pretty well these questions, Mr. Chairman, as we saw it a 
that time, which are on the list that you gave to me. 

Of course, I am happy to participate in this discussion. But I want 
to assure you that I do not pose as an expert in this field. We have 
the detailed job in the Department of Agriculture of administering 
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gme 85 separate programs relating to agriculture, and we especially 
deal with information problems as they arise, and then only to the 






= extent necessary to solve that particular question. And it follows that 
fra} our experience and our research are primarily directed to the appli- 
tt» — cation of particular statutes related to particular problems that we 





have. E : : 
[may say that we approach those problems with the hope of making 


the information available unless there is a clear reason why doing so 
would not serve the public interest. 

With that I will try to answer any questions, Mr. Chairman, that 
you or counsel may have. But I do not have a prepared statement. 
“ Mr. Moss. Thank you, Mr. Farrington. 

Mr. Scribner, have you a statement you would like to make at this 
time 

Mr. Scripner. I have a brief statement here that perhaps would be 
a start. 


STATEMENT OF FRED C. SCRIBNER, JR., GENERAL COUNSEL, 
TREASURY DEPARTMENT 




















Mr. Scripner. I want to associate myself with Mr. Farrington, as 
not being an expert in this particular field. I have been in this posi- 
tion in the Government only a relatively short time and I must con- 
fess that, prior to coming to that position, I did not have any concern 
with this problem. The instructions which we have from the Secre- 
tary are that wherever possible we are to answer all questions from 
the Congress, congressional committees, or the public. I can think 
of only one instance since I have been on the job where we have been 
concerned in this area, and that was at a loyalty hearings as to 
whether or not the report of the loyalty board could be made public. 
My concern has been in the field where Congress has placed restrictions 
on us as to what material we can make public in the internal revenue 
area. We get a good many requests for information which we are not 
able to furnish because Congress has provided that such material shall 
not be made public. 

I don’t think this problem in the Treasury area is in any sense a 
major problem, as I have indicated to you. Therefore, for me to hold 
forth now that I have any knowledge that would be beyond that of 
any other lawyer in a similar position in the Government would be 
to mislead you. As you know, Mr. Rose testified for the Treasury 
at some length last year and gave answers to most of these questions. 
He is now in private life, and will not be available to continue with 
the discussions. 

Secretary Humphrey has heretofore written to this committee that 
he has no reservation about the Government’s business being the pub- 
lie’s business and that the public is certainly entitled to know, with 
a minimum of restriction, exactly what the Government is doing. 

_ In dealing with the right of the Executive, acting in the public 
interest, to hold in confidence material which has come to the execu- 
tive branch of the Government, your committee considers a problem 
which is as important as it is old. In the hearings you have hereto- 
fore conducted committee members and witnesses have spoken with 
candor on the rights and privileges of the legislative and executive 
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branches of Government. I trust that I will be permitted the Same 
privilege. 

In the committee study which was sent to me by your staff, the 
dated May 3 of this year, it was categorically stated as follows: 

It should be stated at the outset that judicial precedents do not recognize 
any inherent right in any officer of the United States to withhold testimony 
documents either from the judiciary or from the Congress of the United States, 

So far as I know—at least I have not been able to discover gp, 
judicial holding which asserts or which denies the right of the Exegy. 
tive to withhold testimony or documents from Congress. But ¢gp. 
tainly there is ample authority in the reported decisions for the with. 
holding of material from the courts. 

In the very early case of Marbury v. Madison ( (1803) 1 Cranch 137 
the Attorney General was a witness. The Court, speaking of test 
mony he was to give, said: 









study 


























There was nothing confidential required to be disclosed. If there had been, 
he was not obliged to answer it; and if he thought that anything was cop. 
municated to him in confidence, he was not bound to disclose it * * *, 


In the report of the trial for seditious libel of Thomas Cooper, 1800, 
in a circuit court of the United States, the report states: 

The court at the same time refused to permit a subpena to issue directed to 
the President of the United States. 

In Burr’s trial, with Chief Justice Marshall presiding, the Court 


issued a subpena duces tecum to President Jefferson. The Court in 
discussing that said: 














































The President, although subject to the general rules which apply to others, 
may have sufficient motives for declining to produce a particular paper, and 
those motives may be such as to restrain the court from enforcing its production, 
I do not think precisely with the gentlemen on either side. I can readily con- 
ceive that the President might receive a letter which it would be improper to 
exhibit in public, because of the manifest inconvenience of its exposure. The 
occasion for demanding it ought, in such a case, to be very strong, and to be 
fully shown to the court before its production could be insisted on. I admit 
that in such a case much reliance must be placed on the declaration of the 
President; and I do think that a privilege does exist to withhold private letters 
of a certain description. The reason is this: Letters to the President in his 
private character are often written to him in consequence of his public character, 
and may relate to public concerns. Such a letter, though it be a private one, 
seems to partake of the character of an official paper, and to be such as ought 
not on light ground to be forced into public view. 


Of course, Jefferson did not obey the subpena. 
In 1807, in a letter to the United States attorney in that case, 


George Hay, the President referred to the public and private sides 
of the Presidency, and said: 

























All nations have found it necessary that, for the advantageous conduct of 
their affairs, some of these proceedings, at least, should remain known to their 
executive functionary only. He, of course, from the nature of the case, must 
be the sole judge of which of them the public interests will permit publication. 
Hence, under our Constitution, in requests of papers, from the legislative to 
the executive branch, an exception is carefully expressed as to those which 
he may deem the public welfare may require not to be disclosed; as you will see 
in the enclosed resolution of the House of Representatives, which produced the 


message of January 22, respecting this case. 
In the case of 7'otten, Administrator v. the United States, involving 


an alleged contract between President Lincoln and the claimant for 
secret war services, the Court said: 
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It may be stated as a general principle that public policy forbids the mainte- 

of any suit in a court of justice, the trial of which would inevitably lead 
ae disclosure of matters which the law itself regards as confidential, and 
vespectiNg which it will not allow the confidence to be violated. On this prin- 
inle, suits cannot be maintained which would require a disclosure of the confi- 
Garde of the confessional, or those between husband and wife, or of communi- 
cations by @ client to his counsel for professional advice, or of a patient to his 
pysician for a similar purpose. Much greater reason exists for the application 
of the principle to cases of contract for secret services with the Government, as 
the existence of a contract of that kind is itself a fact not to be disclosed. 

And, in the recent case of United States v. Reynolds ( (1953) 345 
U.§.1) the Court referred, at pages 6 and 7, to— 

The privilege against revealing military secrets, a privilege which is well 
established in the law of evidence. 

While no cases can be cited either for or against the right to with- 
hold, there are ample precedents for the authority of the Chief Execu- 
tive of the United States to withhold testimony or documents from 
the Congress. One reads little of these precedents in the material 

resented to this committee to date. In the transcripts one also reads 
litle of the repeated, reasoned, and firm refusals of Presidents from 
Washington to Kisenhower to agree that the Congress can compel 
production of records held confidential by the Executive in the public 
interest, as that interest is determined by the Executive. 

The Executive position in this controversy has been accepted ex- 
plicitly by representatives of Congress on more than one occasion over 
the years. Perhaps the most explicit statement on the subject was 
made by the House Committee on the Judiciary in 1879. Among other 
things the committee then stated : 

And whenever the President has returned (as sometimes he has) that, in his 
judgment, it was not consistent with the public interest to give the House such 
information, no further proceedings have ever been taken to compel the produc- 
tion of such information. Indeed, upon principle, it would seem that this 
must be so (p. 3 of 1873 H. Rept. No. 141, 45th Cong.). 

The Executive’s assertion of its privilege has prevailed through 150 
years. 

It has been suggested in material heretofore presented to this com- 
mittee that the time has come for some kind of a showdown; that the 
Executive is not really convinced of its position and would retreat 
if pressed. I think this view is erroneous. I do not believe that the 
Executive would, or should, yield on a basic position which seems to 
the Executive to be correct in principle and which has been asserted 
successfully and with explicitness by many Presidents from Wash- 
ington and Jefferson to Eisenhower. 

The position that there is no Executive privilege and that the as- 
sertion of the same is a violation of the provisions of our Constitution, 
or at least of certain of its amendments, appears to be contrary to the 
understanding of certain of our early Presidents who participated in 
the drafting of the Constitution and of the first 10 amendments, and 
who, thereafter, adopted and supported the right of the Executive 
to withhold information when the Executive believed it was in the 
public interest so to do. 

I personally believe there is no basis for suggesting the Executive 
should concede controlling rights to Congress as to every document in 
the possession of the Executive. 
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I want to make it clear, however, that it is my understanding ¢ 
while there is a privilege to withhold, it is nevertheless the 


ao a J& gener} 
and basic right of Congress and its committees to secure testimony ang 





















































































documents from the Executive. I agree that it is generally in th | js finally 
public interest that Congress should have them. The right to refuy | jmmedia' 
is, however, possessed by the Executive. jaws in t 
I want to Separt from the prepared statement here as to the last ty) at We | 
sentences. Because I don’t think I go far enough, when I say thatitis | goto the 
generally in the public interest that Congress should have them, | reasur’ 
think it goes much further than that. It is a most unusual Situation | Treasur, 
where anybody could possibly claim that it was not in the publiejp. | jnow. - 
terest for Congress to have anything that it might ask for or might Mr. 5 
want. Congress certainly needs it; Congress certainly should haveit | tobe ™ 
It is the policy of the Treasury to accede to requests from the Congreg Can | 
But that does not mean that there is not a right there in the Exegy. made Pp 
tive. Mr. * 
Mr. Moss. Aren’t you holding that there is an absolute right on the Mr. | 
part of the Executive to finally determine whether or not Congres control 
should have information which it requests? And you are suggesting Mr. 
that there is no alternative but for the Congress to bow to the decision presen| 
of the Executive ; that in a test of strength, once he asserts the privilege Mr.. 
to control the information Congress is helpless and must abide com. gress ‘ 
pletely by whatever his decision might be. That is the gist of what Mr. 
you state ¢ Mr. 
Mr. Scrisner. My statement is that there is no court opinion that] Mr. 
know of at the present time that resolves that on the ground that no Mr. 
such privilege does exist. broad 
And, further than that, there is a right in the President, in the impos 
special areas where he is charged with the ultimate responsibility, to det 
to make a decision as to the furnishing or the nonfurnishing of the Mr 
material. deter 
Mr. Moss. Where he is charged with the ultimate responsibility, by try, 1 
the Constitution or by statute or how? teria 
Mr. Scripner. Perhaps by either. make 
Mr. Moss. Then you’re saying that where he has the responsibility of M 
administrating—or administrative responsibility, that there again he a du 
can contro] completely? And does that extend, then, to the Depart- any 
ments of Government as well as to the President himself ? that 
Can any executive officer claim that privilege as is frequently done! did 
Or must it be asserted by the President himself ? N 
Mr. Scrisner. That is obviously a question which is pretty broad N 
and would take quite a long time for anyone to answer. I think from con. 
my own point of view—and again I have had no experience in that for 
field—that is not an area in which the Treasury would naturally oper- or 
ate; and my judgment would be no different from anyone else’s. It It 
seems to me it becomes somewhat academic. Ins 
If it was a matter of really major consequence—and the point J Ar 
wanted to make as I concluded this statement—was that as far as pr 
the Treasury is concerned, in my position as chief legal officer for the It 
Treasury, it is very difficult to even envision a situation in which there 
would not be full delivery to the Congress of whatever they asked fa 





for. But let’s assume a situation where the problem arose. Let's 
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me, for example, that as we are charged with the enforcement of 
the Narcotics Act, that we are about to break up a narcotics ring with 
ihe use of an informer; that unless we can protect that informer, we 
gre not going to be able to do the job which needs to be done; and it 
‘s finally concluded, even though a demand is made that we must 
immediately present that material to the Congress, that enforcing the 
jaws in the narcotics fields is what we have been charged to do, and 
that we can not at that time disclose that name. Then, whether we 
goto the President and have him do it, or whether the Secretary of the 
Treasury, in view of powers delegated to him as Secretary of the 
Treasury and member of the President’s Cabinet, asserts it, I don’t 
inow. 1 will answer that when the actual situation arises. 

Mr. Moss. Let’s take something where we required certain records 
tobe maintained by law as a matter of income tax. 

Can the Congress direct the manner in which the records will be 
made public ? 

Mr. Scrisner. The Congress has done so. 

Mr. Moss. When it does direct the statute governs management or 
control of those records; doesn’t it? 

Mr. Scripner. I know of no challenge that has been made at the 

resent time of that statute. 

Mr. Moss. If we can direct in one instance, isn’t it possible the Con- 

ss can direct in others? 

Mr. Scripner. I think you must take each case as it comes up. 

Mr. Horrman. May I ask about his position, Mr. Chairman? 

Mr. Moss. Certainly. 

Mr. Horrman. Am I correct in assuming that you take the position, 
broadly, of course, that wherever the Constitution confers a power or 
imposes a duty upon the President, that as to that it is his privilege 
to determine whether or not he will answer. 

Mr. Scripner. Well, putting it another way, that if the President 
determines that in the public interest or in the protection of the coun- 
try, for example, in times of war, that the disclosure of certain ma- 
terial would not be in the interest of the country, he has the right to 
make that decision. 

Mr. Horrman. But aside from that, where the Constitution imposes 
aduty upon the President or on that authority he doesn’t need to make 
any finding in order to justify a refusal to answer our questions. Isn’t 
that his privilege to deny a response to anyone’s request as to why he 
did that ? 

Mr. Scrrpner. I believe it is. 

Mr. Horrman. Then, going a little bit further: Assuming that the 
congressional committee or the individual makes a request for in- 
formation, I take it from what you said that it is up to the executive 
eeeonent which has the inquiry to decide whether it will answer— 
it has the right to say no. Then, if the congressional committee is 
insisting, we have a remedy. We can cite the official for contempt. 
And ultimately the court will determine whether our request was 
proper; was one which should have been granted. Isn’t that what 
it boils down to? 

Mr. Scripner. The matter would certainly get to the courts in that 
fashion. 

Mr. Horrman. Ultimately it must. 
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Mr. Scrrener. Yes. 


Mr. Horrman. Because aside from cutting off the funds of a g 
partment, there is no way that the Congress could enforce its demand 
until, well, possible—I doubt that, though—by citing the individus| 
to appear before the bar of the House. 

Mr. Mrronetx. Mr. Scribner, in the instance you just cited , 
minute ago about narcotics investigation: Assuming that that jp. 
vestigation was requested by a committee of the Congress, based g 
some evidence or some data that they may have unearthed; and the 
investigation was conducted by the Treasury Department, would tha 
investigation and everything connected with it be made available ty 
that committee of Congress; since it was requested by that committee} 

Mr. Scripner. I would assume that upon the conclusion of the work 
that had been requested by the Congress, and had been carried out by 
the Treasury, pursuant to that request, that a complete report woul 
be in order; yes. 

Mr. Mircueti. What about the files of the investigation as it js 
being conducted, or when it is finished, or the complete documentation 
that was recorded in the course of the investigation to the committe. 
of Congress ? 

Mr. Scripner. Well, I have had no experience. I know of no 
authority in that field. If I was then the General Counsel, as I might 
well not be, and in order to carry out that obligation, it had been 
necessary for us to get some information from an informer on the 
definite commitment made by either the narcotics-enforcement people 
or such law-enforcing group as might be in on it, that strict con- 
fidence would be kept as to that informer, and that the material that 
had been furnished would not be disclosed, I personally, in that case, 
would advise that we keep the commitment we had made. 

Mr. Mrrcne... By deleting the name of the informant and then 
making the data available? 

Mr. Scrrpner. I think we would follow whatever the FBI does on 
that, at the present time. It seems to me that we would not depart 
from whatever their practice is. 

It would be very similar to that situation. 

Mr. Mircuetx. Do you present those cases in the Treasury De- 
partment, or are they presented by the Department of Justice? 

Mr. Scrrener. No. The actual presentation of the cases on the 
criminal side would be presented by the—— 

Mr. Mrrcuet.. Suppose you had completed the case and were mak- 
ing the recommendation to the Department of Justice that action be 
taken. Would you let the committee of Congress know the scope and 
the purpose, since it was instigated by them ? 

Mr. Scripner. Do I understand your question means that you asked 
us, or suggested—and, of course, we have the problem there of whether 
the Executive is carrying out the laws—but assuming that you had 
requested a specific thing to be done; and I gather now you are saying 
that before it was completed, before the criminal case was sent up, 
you are asking for a full disclosure of what had gone on; whether 
or not we would then doit? Is that the question? 


Mr. Mircuet.. Before you transmitted it to the Department of 
Justice. 
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Mr. Scripner. Again, I think that is a very practical question. If 

[were handling it, I would come to the committee and say, “What do 
you want us to do?” 
" “We can make this report, and it seems obvious if we make it that 
ends the criminal side of this case and it ends the prosecution of any 
of the people who are at fault, or we can go ahead and send it to the 
Department of Justice and wait for the completion of the trial and then 
submit it.” ; ; Seat 

[ would assume if your committee then said, “We don’t care about 
thecriminal end of it; we want the report,” that that direction probably 
would be followed by us in submitting the material. 

Mr. Mircueti. Then, in making that decision you would take into 
consideration for an official determination the members of the com- 
mittee that requested it. 

Mr. Horrman. What is that? Will you read that? 

(Question read by the reporter.) 

Mr. Horrman. I don’t understand your question. 

Mr. Mircuext. I will rephrase the question. 

Mr. Horrman. Do you want them identified or what ? 

Mr. Mrrcuetu. No. 

Mr. Horrman. Obviously that wouldn’t make any difference whether 
Jim Smith or Billy White did it. 

Pardon me; I don’t want to delay it. But I don’t get the point. 

Mr. Mircneti. The matter was initially requested to be investigated 
onsome data obtained by a committee of Congress. The investigation 
has been completed. All of the files are available. It has not been 
sent to the Department of Justice. Would the Treasury Department 
at that time consult with and permit the committee of Congress to look 
at the files? 

Mr. Scrisner. I don’t think you have any problem there. We are 
alla part of the Government. And in that case we would be moving 
along together to stamp out something that everyone would agree 
tobe bad. I think you would just sit down and say, “Here it is; what 
do we want done?” 

Mr. Horrman. Mr. Chairman, may I ask him one question right 
there? 

Mr. Moss. Yes. 

Mr. Horrman. I violently disagree with that, if necessary, because 
if you completed your investigation, it hasn’t yet gone to the Depart- 
ment of Justice: there has been no prosecution. If a committee of 
Congress gets its—not assuming that it would—but some member of 
the committee, some staff member, some employee or stenographer or 
someone who goes over it and makes a digest of the file discloses to 
the public or to the interested sources, which usually has means of 

etting information of that kind, the name of the informant—that 
ellow might not be alive when the trial comes on. 

Mr. Scripner. | agree with you 100 percent. But my whole answer 
is based on the fact that the counsel here has each time premised his 
questions with a statement that this was something initiated by this 
particular committee. This is not something we were doing or carry- 
ing out on the general responsibility given to the Executive: but I] 
gather a special thing that the committee has asked to be done. And 
we have been doing it. And, before we get through, they then call 
us in as the people who have been told by them to do it and change 











their direction. 
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And I say we would sit down with them an 


“do you want to change the direction, now ?” 


Understand, I have earlier said I would not, myself, say that yp 
should disclose any information given by an informer which coyjj 


perhaps mean the death of that person. 


Mr. Horrman. I can understand why if a committee of Congress 
started you off on a job and then wanted to call a halt, they would hp 


entitled to know how far you have gone. And then, you ran into this 
other situation. 


Mr. Scripner. That is the whole basis of my answer. 
with it goes the fact that we just have to, in these fields, give some 
protection. 

Mr. Moss. Of course, I just want to make this observation: I can} 
agree with my very good friend, Mr. Hoffman, nor can I agree with 
you, that there is any greater danger in the information leaking out 
of a committee of Congress than there is out of personnel in the 
executive department. 

I don’t know that we are any more notorious for leaks or for irpe. 
sponsible members. 

Mr. Horrman. I agree with that, too. 
likelihood of it coming out down the Avenue as it is up here. 

Mr. Moss. You wouldn’t contend that it gets out any more quickly 


up here? 


Mr. Horrman. No; I don’t claim that. We are no more likely to 


give out information than the departments. 


Mr. Moss. The evidence on sensitive matters would indicate it gets 
out more frequently downtown than it does on the Hill. 

Mr. Horrman. And, executive committee information gets out here, 
Mr. Moss. I am talking about sensitive matters. 
mittees we have a lot of things that are not sensitive. 

Mr. Horrman. I cannot go along with the idea that nothing im- 
proper ever comes out up here. 


Mr. Moss. I think that would be a little further than I would care 


to go. 


Mr. Horrman. I made it occasional rather than broad. 


Mr. Moss. I think it is infrequent. 


Mr. Horrman. He didn’t finish. 
Mr. Scripner. I don’t think that basically it is a question in this 
field of what department or branch of the Government we are talkin 
about. It is just if one person knows about it, that is one thing. 
two people know about it, there is twice as much chance of the infor- 
mation getting out. And if you expand it to 5, 10, 20, 30, you just add 


to those problems. That is the whole situation. 


take my lead on that from the FBI. 
Whatever policy they have felt was effective over the years and they 


have built up on this type of information, certainly is good enough 
for the Treasury to follow. 


Mr. Horrman. Mr. Chairman, there comes with that 
off the record. 


(Discussion off the record.) 


I interrupted him. 


Mr. Moss. We will resume on the record. 


Mr. Meader, do you have any questions ? 


That there is just as much 


In executive com- 


And, again, I would 
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Mr. Meaver. I would like to ask Mr. Scribner whether he makes a 
distinction between providing information to congressional com- 
mittees and the release of that information publicly ¢ 

Mr. Scrrpner. Yes; I think there is a distinction. 

Mr. Meaver. In other words, where a congressional committee 
undertakes to make arrangements to preserve the confidential char- 
acter or classified character of information, there would be less dis- 

ition on the part of the Treasury Department to refuse to furnish 
it; is that correct * 

Mr. Scrrpner. Let me say this is all theoretical as far as I or the 
Treasury are concerned. In my experience there, I don’t know of 
an instance where we have refused to give any information or mate- 
rial except in the one case where there was testimony as to a report 
of the loyalty board. ; 

Then under Executive Order 10450, our hands were tied. The only 
concern that I have had—and you understand this is not my field— 
Ihave had to do homework to get ready to come up here this after- 
noon; because these problems don’t come to me—but my problem has 
been in the field where Congress has said this is the type of material 
that you can’t give out and you must not give out and that you must 
hold secret. We have—there are criminal penalties there. We have 
wanted to give out such as we could and still not violate the law. 


APPLICATIONS FOR TAX-EXEMPT STATUS 


Mr. Moss. At the time Mr. Rose appeared before the committee, 
back in November, we discussed the refusal by the Treasury to make 
available upon request information contained in the applications 
by tax-exempt foundations for tax-exempt status. As I understand 
it there is no statutory requirement that the information be withheld. 

Apparently the law isn’t too clear. It was the judgment of the 
Treasury Department that it would require a change in law. And, 
we were told that there would be legislation requested almost at once 
for change of that so that the information would be available. 

I haven’t any knowledge of legislation under consideration now to 
bring about the change that the Treasury indicated they would re- 
quest. 

Have you studied that particular question as to why that informa- 
tion can’t be made available without a change in law ? 

Mr. Scrrpner. I have not studied that. I am familiar with Mr. 
Rose’s testimony when he went into that in some detail. I think that 
his testimony on that which you have before you is about as com- 
plete as I can give you. The Justice Department did advise us that 
pursuant to the existing statutes—I assume they were talking about 
those restricting tax information—that we could not allow the public 
to inspect the material. Following Mr. Rose’s testimony, we started 
ahead to prepare the legislation which would make that material 
public. As you may know, this whole field of tax-exempt organiza- 
tions, types of organizations, activities, and so on, is one that has been 
under a good deal of study by various groups. The Secretary has 
written to the Ways and Means Committee about it. It was felt 
that this was part of this overall problem and should be handled as 
art of that whole tax-exempt field. That is why the proposed 
egislation which we have completed, ready to submit, has not as yet 
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gone forward. I can assure you that it will go forward as soon x 
we are prepared to move in that whole field which is now undy 
general study. 

Mr. Moss. The field that you are studying is the propriety of givi 
tax-exempt status to certain types of organizations, isn’t it; the adyjs. 
ability of continuing tax-exempt status for certain types of organi. 
tions, or how much exemption should be granted to certain types of 
organizations? 

Mr. Scrrsner. The whole field of the activities they are noy 
carrying on 

Mr. Moss. What we are concerned with is the information the 
give you to justify receiving the tax-exempt status ? : 

Mr. Scripner. I understand that, sir. But it all ties into that who 
problem which we have very intently under study at the Treasury 
at the present time and about which the Secretary has communicated 
to the Ways and Means Committee; it’s a problem that is very much 
to the front at the moment. 

Mr. Moss. You haven’t studied this and, in your own mind, inde 
pendently arrived at the conviction that it requires a change of law! 

Mr. Scrriener. I have taken the instructions from the Justice De. 
partment and the testimony that Mr. Rose has given. 

Mr. Moss Mr. Meader. 

Mr. Meaper. Mr. Scribner, I wanted to clear this business of pub 
licity as being something distinct and apart from respecting the con. 
gressional investigative authority. And I believe you conceded that 
Congress might have the right to the information on a confidential 
or classified basis without making it public? 

Mr. Scripner. Well, I don’t know that I conceded. I mean I am 
simply answering to the best I can in this field; and I repeat once 
more that I know of no instance, except the one that I have given 
you, in which the Treasury, since I have been there, has not responded 
to requests from the Congress or committees for material. 

Mr. Meaper. In the last two paragraphs of your statement—— 

Mr. Moss. First, on withholding that information of an investiga- 
tive nature, are you relying upon inherent powers or upon statutory 
authority ? 


Mr. Scrrpner. Again, sir, I would want to know the specific case 
you were talking about. 


Mr. Moss. The one you were giving us. The hypothetical case you 
presented to the committee. 


Mr. Scrisner. Of protecting an informer in the narcotics field! 

Mr. Moss. Yes. 

Mr. Mrrcnety. No, no. 

Mr. Scrrpner. I think that is the only hypothetical case I gave. 

Mr. Moss. I think that is the one you gave. 

Isn’t that the one? 

Mr. Mitcuetx. Informant is beclouding the issue, sir. The fact 
is there are many instances where the confidential informer technique 
is not necessarily applicable to Congress. But the FBT, and every- 
body else, use the standard operating procedure of deleting the name 
of the informant. All the FBI reports that go to other agencies are 


in that form. So, the informant is not the question. The question 
at the time is: 
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Can the congressional committee, regardless of whether or not 

there is a confidential informant in the case, see the file, the documents, 
and so forth, before it is transferred ? 


INHERENT OR STATUTORY AUTHORITY TO WITHHOLD 


Mr. Moss. My question there: if they can’t see it, is he relying 
on inherent powers or statutory authority ? 

Mr. Scrrpner. I have made no statement that I know of—I an- 
gwered that question—that I felt in that case, probably they could 


it. 

Mr. Moss. You had cited an example where you might have been 
inclined to withhold. Would you be withholding under inherent 
powers or would you be withholding under statutory authority? | 
‘Mr. Scripner. The situation I gave, sir, was the situation in which 
we had obtained information from the informant; in the narcotics 
case we were concerned that if his identity was made known injury 
might come to him. I said that as counsel it would be my advice that 
we stick by the commitment we had made. I think there are probably 
several grounds on which that could be based but if we have to get a 
specific one, I would think that that just went along with part of the 
job you have got to do to enforce the laws we are charged with enforc- 
ing. That you have got to make a determination never to use inform- 
ers, or if you are using them, you have to protect them. 

Mr. Moss. I am not challenging the right to use them. I am asking 
a simple question: Would you rely on inherent power or would you 
rely on statutory authority ? 

Mr. Scrrsner. Well, I answered it, sir, I think. 

Mr. Horrman. The substance of your answer is that you have that 
inherent power; otherwise, you can’t do business. 

Mr. Scrrener. That is right. 

Mr. Horrman. That is what he asked you. Whether it is statutory 
or inherent. You don’t have any statutory authority, if you had any 
commonsense at all, from the average man’s standpoint, you wouldn't 
tell who told you. Would you? 

Mr. Scripner. I wouldn’t, sir. 

Mr. Horrman. You don’t know what the next fellow is going to do? 

Mr. Scripner. No. 

Mr. Horrman. Was that what you were trying to get? 

Mr. Moss. I wanted him merely to give me in the hypothetical case 
whether he was relying on statutory authority or on an inherent 
power. 

Mr. Horrman. I assume he was relying upon the inherent author- 
ity, because unless he did—there is no statute giving him that author- 
ity; therefore, he must be relying on the proposition that he can’t do 
business if he discloses it. 

Mr. Scrisner. I think it goes along with the obligation to carry 
out the laws. 

Mr. Mraver. Mr. Scribner, in your final two paragraphs of your 
statement you say: 


In my opinion there is no basis for suggesting the Executive should concede 
controlling rights to Congress as every document in the possession of the Execu- 
tive * * 
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I would like to ask you in connection with that statement Whethep 
or not you had reviewed the testimony before this committee given by 
a number of lawyers who assert Gunetly the contrary view. : 

Mr. Scripner. That is why I put the statement in there. Yoy sent 
me this rather lengthy volume. And I have looked it through as bey 
I could in the few days since I have had it. 

That is just what they do assert. They assert, if I understand thejp 
position, that the executive has no authority and that the legislatiy. 
branch has the authority final and complete, to determine as to every 
single document of every name, nature, and variety that the executiy, 
branch has, as to what should be done with it. I think that if thy 
is so, then, the division of powers and the basis of our Government 
ends. I don’t think that they have maintained their case. 

Mr. Mrrcnetyi. May I interrupt a moment, there, please? 

May I state that I disagree with the statement made; that I don 
think the staff’s study of the 

Mr. Scrisner. I wasn’t talking about the staff study. 
about this testimony of the four experts. 

Mr. Mitrcue.t. I do not think even they 

Mr. Scripner. Mr. Meader said they did. 
ment. 

Mr. Horrman. I want to interrupt again, please. But as I under. 
stood the testimony of those lawyers they all agreed—at least they did 
the day I was there—that the ultimate decision rested with the court. 
Did they not, Mr. Chairman? 

Mr. Mitrcneny. Yes, sir. 

Mr. Horrman. The Executive can take whatever position he wants 





lam talking 





I just took his state. 





to. 

Then if we want to get after them, we have to go to court and the 
judge decides; isn’t that right ? 

Mr. Mircnety. I will quote it exactly. 

Mr. Moss. I would say mainly that is right. 

I think there were other points made. by them that have to be 
considered. 

Mr. Mircne.yi. Mr. Hoffman, “it is the overwhelming legal au- 
thority in this country that it is for the courts and not for the execu- 
tive branch of the Government ultimately to determine that informa- 
tion is of such a nature as to justify its being withheld.” That is 
the overwhelming legal opinion. 

Mr. Horrman. That is my understanding of the document. 

But, in the first place, it rests with the executive department, because 
they are the ones that are asked first. Then they answer. 
sent it back. And it is up to the court on our motion. 

Mr. Mircneiy. But that doctrine does not apply as far as Congress 
is concerned. 

Mr. Horrman. What is that? 

Mr. Mircue.t. That doctrine does not apply as far as the right of 
Congress is concerned. 

Mr. HorrmMan. You mean we do not fall under the rule that ifa 
committee asks and an executive department refuses, then our only 
remedy is by contempt, and then the aggrieved party, instead of going 
to jail, appeals to the courts? 

Mr. Mrrcwety. No. 


Then they 
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Their action is allegedly based on statute. 

Mr. Horrman. No, I do not agree with that. : 

The CuarrMAN. Would you yield for a question ? 

Mr. Meaper. Mr. ¢ ‘hairman, I think I had the floor. 

The CHarrMAN. I beg your pardon. 

Mr. Meaver. I have never gotten a chance to have my question 
answered. 

Mr. HorrMan. Off the record. 

(Discussion off the record.) 

Mr. Meaver. Mr. Scribner, did you happen to notice that passage 
in Mr. Fulton’s testimony where, on page 540 of the hearings of May 
9. 1956, he said : 

Subpenas were several times served at the direction of Senator Truman upon 
Attorney General Biddell by Mr. Harold Robinson of the committee staff. And 
that the information requested from the Attorney General was produced before 
the committee in response to that subpena. 

Did you happen to read that ? 

Mr. Scripner. I would not have recalled it, sir. I have it before 
me now. 

Mr. Mraper. You have cited a long line of precedents where the 
executive has refused information to congressional committees, and no 
court action resulted. 

I think there is an equally long line of precedents where congres- 
sional committees have requested information and information has 
been given. 

Do you not agree that the performance of the request of congres- 
sional committees over a long period is equally persuasive as to what 
the State of the law is as the instances in which Congress may have 
decided not to insist upon its powers? 

Mr. Scripner. Well, I had not thought so. But there may be that 
long list which I haven’t had called to my attention. I want to repeat 
again that it is not my function, nor has it been my responsibility, to 
be in this field at all. At the Treasury, it is our policy to give forth 
with all the information we can. 

We do not look up reasons as to why we should not give it forth. 
I have not faced this issue. I am not the one to be defending here. 
You have asked me to come and participate in a panel, which I am 
very glad todo. As I told you at the start, I claim no background of 
experience, either in Government or by study in this field—I have 
tried to tell you what the Treasury practice is, and what my ideas are. 

On the work that I have done to date, my opinion is that which is set 
forth in the brief statement I filed. 

Mr. Mraprr. Now, the basic problem here is the extent of the con- 
gressional subpena power to reach documents and information in the 
executive branch of the Government. That is what these hearings 
are about. 

We had testimony from respected legal authorities, Professor 
Schwartz, Mr. Fulton, and some others, that there was ample authority 
in the Congress to obtain such information as it desired from the 
executive branch of the Government. 

In the statement you have made, I quoted the brief paragraph where 
you said there was no basis for it. 

Mr. Scripner. I said there was no basis—to conclude and it is still 
my opinion that there is no basis—that every single document of every 
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name, nature, or variety that is in the executive branch may 
by Congress within its own discretion without any 
tive to exercise judgement. 

Mr. Fascetu. Let’s turn that proposition all the way around. 

Mr. Meaprer. I et me follow this one step further, because T hay 
been trying to distinguish between the confidential or classified mp. 
terial which could be provided to Congress upon a classified basis 
which I believe you conceded could be done. ' 

Mr. Scrrpner. Yes. 

Mr. Meaper. And the naked right of Congress to get information 
about the public business that is in the possession of the Executive, 

And it seems to me that you have in your statement cited no cout 
opinion where a congressional subpena was disregarded and enforce. 
ment proceedings followed where a court has held that Congress diq 


not have the right to compel information from the executive branch 
of the Government. 


Is that correct ? 

Mr. Scripner. I have cited instances in which court subpenas have 
been 
Mr. Meaper. Right. There is a distinction between a court and 
congressional subpena, is there not ? 

Mr. Scripner. Well, my simple thinking in this field is we have 
three parts of Government of equal standing—the judiciary, the legis. 
lative, and the executive—and it does not seem to me that the judiciary 
has a subordinate position to the legislative. ; 

Mr. Mraper. In other words, you are now asserting, as I take it, 
which you did not assert in your statement, that the instances where 
a court subpena was disregarded by an executive official, and the offi- 
cial in the Federal branch of the executive branch of the Govern- 
ment—you are citing that as authority for the proposition that a 
congressional subpena should be likewise disregarded if the executive 
official saw fit to do so? 

Mr. Scripner. Sir, I think the statement speaks for itself. 
At the very start, and taken out of the material which you sent to me 
to review, was the statement, as follows: 


It should be stated at the outset that judicial precedents do not recognize any 
inherent right in any officer of the United States to withhold testimony or docu- 
ments either from the judiciary or from the Congress of the United States. 


I have addressed myself to that statement and have given you my 
position. 

Mr. Meaner. Let’s get this point clear, first of all, Mr. Scribner: 

Do you know of any case, any court decision, where a subpena of a 
congressional committee was successfully disregarded by an official 
of the executive branch of the Government ? 

Mr. Scripner. I have stated, sir, that so far as I know there is no 
judicial holding which goes either way, which either asserts or de- 
nies it. 

Mr. Mraner. That is right. 

But you are now asserting that a subpena from a court—and I do 
not know whether you make a distinction between a Federal court and 
a State court or between private litigation or criminal prosecution, or 
a case in which the Government is a party or is not a party—but you 
are now asserting that a subpena from a court can be disregarded with 
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‘opunity by an executive officer if in his judgment, or if he asserts 
W yy ; es oe Mitt. vu ig 35 . 6 
at it would not be in the public interest to give the information out ! 




















. Scrisner. I would prefer to rely on my statement. 
[ think you have taken that statement and enlarged it quite sub- 
ve ¢antially when you get into different types of courts, proceedings, 
a and so forth. que . ' "7 
i [have cited you the authorities which seem to me to be Impressive. 
E [ repeat I do not think there are any decisions which go either way. 
I understood we are exploring this field because there seems to be a 
n question as to Just what the area of the field is. 
Mr. HorrMANn. Will you yield there? 
t Mr. Mraper. Yes. _ : me 
. Mr. Horrman. I think that there is a recent court decision, is there 
] not, where a congressional subpena was disregarded and the witness 
h refused to testify’ And the Justice Department down here said it 
was a fishing expedition only for the purpose of exposure. 
Of course, that case has been appealed. And then there have been 
Q other cases Where subpenas have been refused. 
For instance, what about the Bryan case. I have forgotten the 
| dates. But there were a number of cases at that time where the wit- 





ness was cited for contempt because they would not bring in the papers. 
One or two of them, I think, they held in contempt. And some they 
didn’t. s 

Mr. Meaper. I do not believe there are any cases that involved offi- 
cials in the executive branch of the Government, however. 

Mr. Horrman. That is right. Those were individuals outside the 
executive branch. 

But if it applied to an individual and he could disregard the sub- 
pena, certainly a Federal official in the executive department could 
disregard it. 

Mr. Mraver. It may have been a fifth amendment case, or something. 

I do not believe there is any case where the congressional committee 
has subpenaed documents in the possession of the executive branch of 
the Government and they have been refused on the grounds of the 
privilege that is asserted in the statement by Mr. Scribner, where 
there has been an attempt to enforce the subpena and a court decision 
resulted from it. 

I don’t believe there is such a case. 

Mr. Horrman. You may be right about that. But if the individual 
or private organization like in the Rumely case, for example, and the 
Camp case—if those fellows could withhold that and refuse to produce 
the documents, as Rumely did, and after his conviction, the appellate 
court reversed it, it would seem to me that the same reasoning would 
apply with far more force to a Federal employee or an officer of the 
executive department. 

Mr. Chairman, do you see what I mean, what I am trying to get at? 

Mr. Meaver. I think there is a different question involved. 

Mr. Horrman. There is a different question. 

Mr. Mraper. Where they assert a claim of privilege under the fifth 
amendment, or something of that kind. 

Mr. Horrman. Well, but, for instance, the committee—in fact, the 
Buchanan committee subpenaed Mr. Rumely and required him to 
bring down his documents. He did not do it. 
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Camp didn’t do it. Rumely was convicted, but the conviction ws | would be 
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Mr. Meanper. I think the question of public documents is completely And 
different from compelling a witness to testify against himself, happen. 

Mr. Horrman. That may be. Mr. 3 

Mr. Scripner. Well, are you drawing the distinction, sir, between Mr. 5 
the actual issuance of a subpena and service on the President a Mr. } 
opposed to a resolution of the Senate or the House requesting that lege of 
the material be presented? Do you make a distinction between thes | the onl: 
situations ? finally « 

Mr. Mraver. Well, with respect to my question, which was whether Mr. } 
or not the precedents with respect to court subpenas applied to cop. trol the 
gressional subpenas, I do not think the form in which the request js 
made is of too much importance. R 

Mr. Scrrener. I do not think so either. 

And, of course, there have been innumerable instances, as I under. Mr. . 
stand it, where resolutions have been directed to the Executive by is not | 
one or the other of the Houses of Congress directing the Executive of equ: 
to produce papers and documents. There has been a refusal to pro- of inte 
duce them. OF « 

Mr. Meaper. And there probably have been 10 cases for every one then v 
of the ones you have cited where such information has been requested And i 
and it has been given. where 

Mr. Scripner. I am sure there are. Amer 

I said when I made the statement that I wanted to change the last Noy 
paragraph because I was afraid it was not clear. It seems to me that Mr. 
every effort should be made in every. case to give Congress anything respec 
that it asks for that it has a right to have, and that it should have. Do 

I have indicated that in the Treasury I do not know of any case, would 
with the exception of one instance, which I pointed out, in which the Lam | 
material was not given. But if you want to have a discussion here as Mr 
to whether or not the Executive is on a par with the legislative or Mr 
whether it is subordinate, I do not think your experts who testified Up or 
here before were correct when they stated as I understood them, as of th 
I read this material in the few days that I have had, to say, that in that | 
any issue between the Executive and the Congress that the Congress that | 
would be supreme. that 

Now, if they did not say it, then, there is no dispute between us. Mi 

Mr. Meaper. I think they did say it. Mi 

Mr. Moss. I think they pointed out that in an ultimate case that yous 
the Congress would win out even to the point, finally, by using its M 
powers of impeachment. v 

Mr. Scripner. Yes. con 

I think you can always attempt to bring impeachment proceedings. an 
In other words, if you ask the President for a document and he feels I 






that for some reason it should not be given because, as he sees it, it 
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ould be dangerous, for whatever reason, I think you can bring im- 

eachment charges. a 

[think you can say that his judgment was wrong, or what-have-you, 
and attempt impeachment. I think there is no question about that. 
"Mr. Moss. I think the position in an ultimate or extreme case would 
ie that the Congress could finally win out. Certainly stating the law 
sit is, ultimately they could win out. 

Mr. Scripner. That assumes that you would impeach the Presi- 
dent because in the exercise, in good faith, of judgment on his part 
of what he should do to carry out the laws, he was wrong. 

And if Congress would go that far, I don’t know what would 
happen. ; 

Mr. Moss. We are not suggesting that it would or thet it should. 

Mr. Scripner. I understand. 

Mr. Moss. But we are getting down to just naked claims of privi- 
lkge of the power, the controlling thing. Finally, Congress is about 
the only one of the branches of Government that is in a position to 
fnally come out on top. 

Mr. Scripner. Of course Congress has a tremendous power to con- 
trol the appropriations. 


RIGHT OF CONGRESS TO DIRECT AVAILABILITY OF INFORMATION 


Mr. Moss. One thing I do want to correct is that this whole inquiry 
isnot based entirely on the right of Congress to get information, but 
of equal importance, the right of Congress to direct the availability 
of information within the agencies and depar.ments of Government. 


Of course, if we have not the right to get information ourselves, 
then we haven't the right to direct that it be made available to others. 
And it is very important that we finally, if we can, define the areas 
where Congress has the right to legislate in making available to the 
American public information about their Government. 

Now, Mr. Fascell, you had a question ? 

Mr. Fasceii. I just wanted to see if I understood Mr. Scribner with 
respect to the decisions cited by him in his statement. 

Do I understand that your analysis of the thing is that each case 
would be decided on its own merits with respect to court problems? 
[am talking about court cases only now. 

Mr. Scripner. I am afraid I don’t understand your question. 

Mr. Fasceti. In other words, in every case where a question comes 
up on the production of testimony before a court, is it your analysis 
of the cases that have dealt with that subject up to the present time 
that the courts have held that it in effect establishes no precedent but 
that each case would be determined on the facts before the court at 
that time ? 

Mr. Scrrpner. I don’t know as I could go quite that far with you. 

Mr. Fasceri. Well, will vou then summarize for me briefly what 
your analysis of the cases is? 

Mr. Scriener. Well. T think that that is something vou ought to 
get from the Justice Department. I do not think vou should - the 
General Counsel for the Tre ASUrV who has told vou of his ir ited 
experience in the field to take that position. 

I think that the statements in the staff’s study 
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Mr. Fascetx. In other words, you do not want to go beyond this 
statement; is that it? 

Mr. Scrisner. I do not want to be driven beyond this Statement 
to a position where obviously I am not an expert. where I have mag, 
no research, and where I have no knowledge of the cases. 

Mr. Fascetx. I am not trying to drive you anywhere. 
to get your opinion as a lawyer. 

If you do not want to give it to me, that is all right. 

Mr. Scripner. I am willing to give you my opinion as a lawyer jf 
you can disassociate it from my position as General Counsel of the 
Treasury Department. 

Mr. Fascetu. This is the last sentence in the last paragraph whic 
you say you are going to change. 

I was not here and did not catch the change. Iam sorry. I wantty 
ask you about the last sentence: The right to refuse is, however, pos. 
sessed by the Executive. 

There are no if’s, and’s, but’s, or “how-do-you-do’s” about that. 

Mr. Scrrpner. That wasn’t the statement I changed. It was the 
preceding one. 

Mr. Fascetz. You are staying with this statement ? 

Mr. Scripner. Yes. 

Mr. Fascetx. All right. I just want to get the basis of that. 

And the basis, as I understand it, is the case precedents that you 
have cited in this statement ? 

Mr. Scripner. No, sir. The basis for that statement is I think we 
have a Government here of three parts: The executive, the judicial, 
and the legislative. 

Mr. Fasceti. They are all equal. 

Mr. Scripner. Yes. 

Mr. Fasceiu. One has no greater power than the other. 

Mr. Scrrpner. One has no greater power than the other. 

And I do not think the legislative has the power to say to the execu- 
tive as to every single document of every nature, name, and variety 
that the executive has, what the executive can do with it. 

Mr. Fascetx. All right. This is Scribner’s interpretation of what 
the situation is is; right? 

Mr. Scripner. Right. 

Mr. Fascett. All right. There is no statute on it. 

Mr. Scripner. It might be Fascell or Scribner. 

Mr. Fasceiu. Let’s make it Scribner, period. 

Mr. Scripner. Fascell seems to have something to do with it. 

Mr. Fascetx. I haven’t had a thing to do with what this statement 
said. Iam trying to find out what your thinking is. 

I respect your thinking as an attorney. And I am trying to find 
out what gave you the basis for making the statement. 

Now, you just told me that it is your belief that the three branches 
of the Government are equally powerful. Therefore, none of them 
should be subservient to any of the others. 

Mr. Scripner. That is right. 

Mr. Fasceti. And, therefore, the right to refuse—that is, the right 
to withhold information—should be possessed equally by all branches, 
then, according to that theory. parr 
Mr. Scripner. Yes, sir. 
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Mr. Fascety. All right, sir. a5 f 

Now, the reason I said this is Scribner’s theory — 

Mr. ScarsneR. Well, just let me stop youthere. alia 

[donot think the President would have any right to issue a directive 
that you gentlemen could not hold an executive session if you de- 


sired to do so. , 
Mr. Fasceti. Well, there might be a very good reason for that in 


But getting back to the original statement, which is on the equality 
of the three branches of the Government, and the right of the execu- 
tive to withhold that is possessed, that is not by statute; is that right? 

Mr. Scripver. Well, again, I do not think you can take it general- 
ly. There are some statutes which you have passed which direct 
the executive to withhold. _ 

Mr. Fasceti. All right, sir. Obviously if we passed them, we 
can change them. 

Mr. Scripner. Yes, sir. 

Mr. Fascetu. Is it in the Constitution ? 

Mr. Scrivner. I do not think it is in the Constitution any more than 
there is anything in the Constitution about your right to gather in- 
formation or to hold hearings of this type. 

Mr. Fasceti. Agreed. 

Who ordained and published the Constitution of the United States ? 

Mr. Moss. Did you get the question, Mr. Scribner ? 

Mr. Scripner. I didn’t understand he was asking me to answer 
the question. 

Mr. Fasceiti. My question was: Who ordained and published the 
Constitution of the United States? 

Mr. Scrisner. The Constitution represents the will of the people 
of the United States. 

Mr. Fasceti. All right. 

Was it an enlargement of powers to a central government or was 
it the limitation and definition of powers to a central government ? 

Mr. Scripner. In my opinion, it was a limitation. 

Mr. Fasceiyi. All those powers which were not defined in the docu- 
ment reside where ? 

Mr. Scrisner. Reside with the people. 

Mr. Fascetu. So, if there is nothing in the Constitution—I think 
we can agree on this—if there is nothing in the Constitution, and 
the Congress has not seen fit to enact legislation pursuant to the 
Constitution that all powers not so defined or in other ways delimited 
still reside in the people ? 

Mr. Scrisner. But the Constitution says the executive power is 
vested in the President of the United States. 

Mr. Fascen.. Right. 

And the legislative powers in the Congress. 

Mr. Scripner. That is right. 

Mr. Fascein. And as far as the grants of those two powers, they 
are equal ? 


Mr. Scripner. I think in carrying out the executive power, the 
Executive has certain rights. One of those rights is to determine 
certain steps that should be taken. And one of those steps is, in the 
extreme situation, that he shall have the right to decide whether ma- 
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terial which came to the Executive in the capacity of the Executiy 
shall stay with it. , ; 

Mr. Fasceit. And, conversely, the legislature, in carrying out its 
responsibilities under the Constitution, would have the right to seek 
and to request and to enact whatever is necessary to carry out its re. 
sponsibilities, because they are equally powerful ? 

Mr. Scrisner. Where is the provision in the Constitution about 
Congress seeking information ? 

Mr. Fascett. Where is the provision in the Constitution about the 
Executive withholding information ? 

Mr. Scripner. I think they are both in the same place. 

Mr. Fasceru. Yes, in our interpretations. 

Mr. Meaper. Would the gentleman yield at this point ? 

Mr. Fascetu. Yes. 

Mr. Meaper. This bears upon that paragraph preceding, which] 
have asked about. And I want to ask Mr. Scribner if he is familiar 
with the case of McGrain v. Dougherty (273 U.S. 135) 

Mr. Scripner. I am sorry, Mr. Meader. You have lost me, | 
am not with you. 





CONSTITUTIONAL INTERPRETATION 


Mr. Mraper. I would like to ask you whether you are familiar with 
the case of McGrain v. Dougherty (273 U.S. 135) decided in 199f, 
in which the Supreme Court said: 

We are of the opinion that the power of inquiry with process to enforce it js 
an essential and appropriate auxiliary to the legislative function. 

In other words, in interpreting the Constitution of the United 
States, the Supreme Court has said—and its holding has never been 
reversed—that a part of the legislative function is the power of in- 
quiry, the subpena power, the investigative power, of the Congress, 

And in the light of that Supreme Court decision, how can you say, 
as you did in your statement, that there is no basis for suggesting the 
Executive should concede controlling rights to Congress as to every 
document in the possession of the Executive ? 

Mr. Scrrpner. Well, the Dougherty case, as I understand it, was 
the first time that the Court—and that happened in 1927—concluded 
that Congress had any rights of inquiry or investigation. 

That was a decision there that you should have the right to gather 
together this material in order to— 

Mr. Meaner. Not that we should, but that we do have the right. 

Mr. Scrivner. Yes, that you do, and, I think, that you should. 

Mr. Meaper. Wouldn’t you say that was a basis for suggesting 
that the Congress has the right to get documents in the possession of 
the executive branch of the Government ? 

Mr. Scrrpner. Certainly, sir. ' 

Mr. Meaver. Well, then, it is not quite true that there is no basis 
for suggesting it ? 

Mr. Screener. You have to read my whole sentence. Certainly 
999% o percent of the documents would be handed over promptly. 

All my statement was was that there is no basis for saying that 
every document of any kind, nature, and variety can be obtained. 

Mr. Meaper. In other words, the emphasis in that paragraph should 
be on the word “every”: is that it ? 















Mr. 
he Oss 
Or. 
the righ 

Mr. * 

Mr. } 

Mr. * 
ig jon 
But on 

Mr. 
graph 
to evel 
docum 

Mr. 

Mr. 
as to ' 
You 
Mr. 
forma 
Mr. 
Wo 
Mr 
Mr 
gent! 

Asso 

sent | 

us. 
AY 
disct 


h 





STA 


M 
a pl 
viev 
tion 
age 

A 
den 
not 

] 
tha 






INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 2677 







Mr. Scripner. The emphasis should be as to every document in 
the possession of——- 

Mr. Maver. In other words, you would concede that Congress has 
the right for most of them ? 

Mr. Scripner. Certainly. 

Mr. Mraper. There may be some exceptions, 

Mr. Scripner. A very, very limited situation in which if the issue 
is joined, the Executive must have some ultimate right of decision. 
But only in the most extreme case. 

Mr. Meaper. Are you going to say, as you do in the second para- 
graph Mr. Fascell was asking you about, that Congress has the right 
to every document in the possession of the Executive except those 
documents that the Executive doesn’t want to give to the Congress? 

Mr. Scripner. Yes. 

Mr, Fascety. That is where he and I get into a difference of opinion 
as to what the law is. And that is the reason we were discussing it. 

You are certainly entitled to your opinion. 

Mr. Meaper. In other words, Congress has the right to get in- 
formation, but it does not have the right ? 

Mr. Mircue t. Is it a privilege or a right? 

Would you rather change your opinion ? 

Mr. Scrrpner. I have no desire to change the statement. 

Mr. Moss. I think it might be helpful in order to bring in the three 
gentlemen who are with us this afternoon if we ask Mr. Lipps, the 
Associate General Counsel of the Veterans’ Administration, to pre- 
sent his statement to the committee in order that we have that before 
us. 

And then we can invite all three gentlemen to participate in these 
discussions. 



























STATEMENT OF MYER S. LIPPS, ASSOCIATE GENERAL COUNSEL, 
LEGAL SERVICES, VETERANS’ ADMINISTRATION 









Mr. Lirrs. Mr. Chairman and members of this subcommittee, it is 
a privilege and pleasure for me to appear before you and present the 
views of the Veterans’ Administration relative to laws and regula- 
tions under which we release information from the records of our 
agency. 

As you no doubt know, the Veterans’ Administration is an indepen- 
dent agency, and, therefore, section 22 of title 5 United States Code, is 
not the application to it. 

However, section 426 of title 38, United States Code, which provides 
that the Administrator, subject to the general direction of the Presi- 
dent, shall administer, execute, and enforce the provisions of the 
law which specifically empowers him to make rules and regulations 
not inconsistent with the applicable laws which are necessary and 
appropriate to carry out their purposes. It contains authority simi- 
lar to that contained in section 22 of title 5. Under section 1002 (c) 
of title 5, United States Code, the Administrator of Veterans’ Affairs, 
as the head of an independent agency of the Federal Government, has, 
we believe authority to withhold information from the records of the 
Veterans’ Administration when he finds good cause for doing so. 

The Veterans Regulation No. 11, Executive Order No. 6099, which 

























2678 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIgg 


was issued pursuant to the authority contained in Public Law 9 TW 
Congress, and which by virtue of section 19 of that law had becom 
law, provides that all files, records, reports, and other papers and 
documents pertaining to any claim, whether pending or adjudica 
shall be deemed confidential and privileged, and that no disclog, 
thereof shall be made expect as specifically enumerated in the Execy. 
tive order, which is now law. 

Among the enumerated sections are the authority to release such 
information (1) when required by the process of the United Stats 
court in response to a subpena; (2) when required by any depar. 
ment or agency of the United States Government for official] PULPoses: 
(3) in any judicial proceeding when in the judgment of the Admin. 
istrator such disclosure is deemed necessary and proper; and (4) the 
amount of pension being made to beneficiary may be furnished to apy 
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person applying for such information. official 
By an amendment approved October 17, 1940, section 10 of Public ernme 
Law 866, 76th Congress, a new paragraph was added to Veterans cane 
° - ° > ore 
Regulation No. 11, reading as follows: oaiae’ 
The provisions of Veterans Regulation No. 11 shall apply to all claims unde reques 
any of the laws administered by the Veterans’ Administration: Provided, Tha poses, 
the Administrator of Veterans’ Affairs may release information, statistics o for w 
reports, to individuals or organizations when in his judgment such release would 50i 
serve a useful purpose. ee 
It will be noted that the cloak of confidentiality may be removed reque 
by the Administrator of Veterans’ Affairs when he determines in his perso 
judgment the release of such records will serve a useful purpose, a 
In the absence of such a determination, the confidentiality imposed oo tf 
by law is for application. ficial 
For the purpose of carrying out the law on this subject, the Admin- serv! 
istrator has promulgated Veterans’ Administration Regulations, par- sy 
graphs 500-526. Ihave a copy to insert in the record. rele! 
Ht 

[VA regulations] crin 

P ict 

RELEASE OF INFORMATION CONCERNING CLAIMANTS AND LGENEFICIARIES From be 
RECORDS OF THE VA VA 

500. General.—Files, records, reports, and other papers and documents pertain- > 
ing to any claim filed with the VA, whether pending or adjudicated, will be oo 
deemed confidential and privileged, and no disclosure thereof or information po 
therefrom will be made except in the circumstances and under the conditions set a 
forth in R. & P. R-501 through R-526. (March 1, 1948.) 

501. Release of information by the Administrator when such release would the 
serve a useful purpose.—The Administrator of Veterans’ Affairs or his designate 
may release information, statistics, or reports to individuals or organizations co 
when in his judgment such release would serve a useful purpose. (March 1, in 
1948. ) 

502. Disclosure of the amount of monetary benefits —The monthly monetary M 
rate of pension, compensation, retirement pay, subsistence allowance, or read- as 
justment allowance of any beneficiary shall be made known to any person who f 
applies for such information. (March 1, 1948.) | 

503. Disclosure of information to a veteran or his duly authorized representa- P 
tive as to matters concerning the veteran alone.—Information may be disclosed | 
to a veteran or his duly authorized representative as to matters concerning hin- t' 
self alone when such disclosure would not be injurious to the physical or mental 0 
health of the veteran. If the veteran be deceased, matters concerning him may 
be disclosed to his widow, children, or next of kin if such disclosure will not 
be injurious to the physical or mental health of the person in whose behalf t 





information is sought or cause repugnance or resentment toward the decedent. 
(March 1, 1948.) 
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losure of information to a widow, child, or other claimant.—Infor- 
‘on may be disclosed to a widow, widower, child, or dependent parent or 
a daimant or the duly authorized representative of any of these persons 
ana atters concerning such person alone when such disclosure will not be 
as ee to the physical or mental health of the person to whom the inquiry 
ae If the person concerning whom the information is sought is deceased, 
_ 8 concerning such person may be disclosed to the next of kin if the dis- 
— will not be injurious to the physical or mental health of the person in 
Tees behalf the information is sought or cause repugnance or resentment toward 
the decedent. (March 1, 1948.) rad : 

505. Genealogy.—Information of a genealogical nature when its disclosure will 
not be detrimental to the memory of the veteran and not prejudicial, so far as 
may be apparent, to the interests of any living person or to the interests of the 
Government may be released by the VA or in the case of inactive records may 
be released by the Archivist of the United States if in his custody. (March 1, 
aie 
06. Disclosure of records to Federal Government departments and State un- 
employment compensation agencies.—All records or documents required for 
official purposes by any department or other agency of the United States Gov- 
ernment or any State unemployment compensation agency acting in an offi ‘ial 
capacity for the VA shall be furnished in response to an official request, written 
or oral, from such department or agency. If the requesting department or 
agency does not indicate the purpose for which the records or documents are 
requested and there is doubt as to whether they are to be used for official pur- 
poses, the requesting department or agency will be asked to specify the purpose 
for which they are to be used. (March 1, 1948.) 

507. Disclosures to Members of Congress—Members of Congress shall be fur- 
nished in their official capacity in any case such information contained in the 
VA files as may be requested for official use. However, in any unusual case, the 
request will be presented to the Administrator or [Assistant Administrators] for 
personal action. When the requested information is of a type which may not 
he furnished a claimant, the Member of Congress shall be advised that the infor- 
mation is furnished to him confidentially in his official capacity and should be 
so treated by him. (See Vet. Reg. No. 11.) [Information concerning the bene- 
ficiary designation of a United States Government life insurance or national 
service life insurance policy is deemed confidential and privileged and during 
the insured’s lifetime shall not be disclosed to anyone other than the insured or 
his duly appointed fiduciary unless the insured or the fiduciary authorizes the 
release of such information.] (March 30, 1950.) 

508. Disclosure in cases where claimants are charged with or convicted of 
criminal offenses —(A) Where incompetent claimants are charged with, or con- 
victed of, offenses other than those growing out of their relationship with the VA 
and in which it is desired to disclose information from the files and records of the 
VA, the Chief Attorney or the Solicitor, if he deems it necessary and proper, may 
disclose to the court having jurisdiction so much of the information from the 
files and records of the VA relating to the mental condition of such beneficiaries, 
the same to be available as evidence, as may be necessary to show the mental con- 
dition of the accused and the time of its onset. This provision, however, does not 
alter the general procedure for handling offenses growing out of relations with 
the VA. 


I believe it is appropriate to call especially to the attention of the 
committee paragraphs 506 and 507 which relate to the furnishing of 
information from the Veterans’ Administration records and files to 
Members of Congress and to other Government departments and 
agencies. These paragraphs authorize release of any information 
from the VA records and files when they are required for official 
purposes. 

Generally speaking, however, the public is not entitled to informa- 
tion from VA records and files other than the amount of pension 
or compensation paid to a beneficiary. 

I will be pleased, gentlemen, to answer any additional questions that 
the committee may care to ask me on this subject. 


504. Dise 
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Mr. Moss. You make the statement that generally speaking th 
public is not entitled. ‘ 

Mr. Lirrs. Generally speaking. 

Mr. 
trator ¢ 







Moss. Is that because it has been found by the Adminis 










Mr. Lirrs. No, sir. It is because the statute unposes a cloak ot 
confidentiality on our records. 

However, he, the Administrator, may, when he determines that it 
serves a useful purpose, release information to the general public, 

Mr. Moss. Now—— 

Mr. Liers. Or any particular part thereof. 

Mr. Moss. Now, if the Congress should change the statutes tp 
direct that all of this information be made public, would it be made 
public? Or would there be an inherent authority to continue to with. 
hold it ? 

Mr. Lipps. We believe that there would be a statutory authority 


under section 1002 (c) title 5, United States Code, to withhold certain 
information. 













Mr. Moss. I said if the statutory authority to withhold were r. 
scinded and replaced with an affirmative direction to disclose. 

Mr. Lipps. You mean all the statutory authority ? 

Mr. Moss. Yes. Thisisa hypothetical question. 

Mr. Lipps. We still believe there would be certain informatio 
which, if the head of the agency felt it must be kept confidential 


because of the manner in which it was receievd, would not be fur 
nished. 











Mr. Moss. And you would rely on what as your authority for that! 

Mr. Lirrs. Our authority under the administrative provisions of 
law which impose on the Administrator the duty to enforce and carry 
out the laws governing the Veterans’ Administration. And if we 
had obtained information furnished to us in a confidential nature 
and then we would not release it to the general public. 

Mr. Fasceti. Suppose we change the basic law which set you up! 

Mr. Lirrs. If the basic law were changed so as to specifically 
require us—or if it took away from us the inherent right to do cer- 
tain things, and also the necessity, I am afraid we would have to obey 
the law as enacted by Congress. 

Mr. Fasceiri. You are not afraid you would have to obey the law? 

Mr. Lrrrs. I may add: Unless the President as head of the execn- 
tive department ordered us to do otherwise. 

Mr. Dawson. May Task a question there ? 

Mr. Moss. Yes. Mr. Dawson. 

Mr. Dawson. You spoke of Executive Order No. 6099. 

Mr. Lipps. Yes. 

Mr. Dawson. Issued by the President. 


Mr. Lipps. Issued by the President pursuant to Publie Law 2, 73d 
Congress, March 20, 1933. 























NO INHERENT RIGHT TO WITHHOLD INFORMATION 






Mr. Dawson. There is no inherent right in the Administrator of 
the Veterans’ Administration to withhold information except under 
this order or under a law passed by the Congress; am I right? 
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In other words, the head of the department has no inherent right to 
yithhold information? That isa constitutional privilege granted to 
the President. And when we say President, 1 mean the incumbent. 
The President has ee but the head of a department does not 
have that same privilege? ; LM eige 

Mr. Lirrs. May I answer you, Sir, by again inviting your attention 
to the fact that the Veterans’ Administration is not a Government 

ment. 
Te tiwson. Yes; I appreciate that much. 

Mr. Lires. We do not contend that title 5 gives us—we do not con- 
tend that section 22, title 5, gives us particular powers. 

Mr. Mitrcnett. But you are under the President ? 

Mr. Lives. We are under the President, and we must obey the Exec- 
tive directives of the President. 

This does not cover that situation, sir. I agree with you. 

Mr. Dawson. You are an independent agency and yet you are sub- 
ject toan Executive order? That is right, is it not 4 

Mr. Lieps. That is correct, sir. 

Weare an independent agency subject to the President. 

Mr. Dawson. Isn’t that true of department heads? 

Mr. Livers. All department heads take their authority from the 
Executive. 

Mr. Dawson. But there is no inherent power in the head of the 
Veterans’ Administration, as such, to withhold ? 

Mr. Lrers. No, sir. 

Mr. Dawson. There is no inherent power in every Cabinet member 
to withhold in his own right? 

If so, where does that constitutional provision lie in the Constitu- 
tion? Where is it in the Constitution ? 

Mr. Lires. I have not studied that, sir, and I cannot answer that 
question, because, as a lawyer, I would say that just as Mr. Scribner 
would say that there are three branches of the Government, and each 
has powers conferred by the Constitution to it. 

Mr. Dawson. Yes. By the exercise of the constitutional privilege 
or right of the President. 

Mr. Liers. That is right, sir. 

Mr. Dawson. And not the constitutional right of any department 
head, as such. 

He must act under an order of the President? Is that your inter- 
pretation ? 

Mr. Liprs. That would be my curbstqne reaction to your question, 
because I have not studied it. 

Mr. Mraper. Will the gentleman yield? 

Mr. Moss. I wonder, first, if I might say this: Mr. Chairman, I feel 
that what you intended to say, that if there is a privilege under the 
Constitution for the President, that only he himself may exercise it. 
We are not conceding at the moment that there is such a privilege. 

Mr. Dawson. And that any of these department heads have a right 
toexercise that privilege only on the order of the President. 

Mr. Moss. On the previous order of the President. 

Mr. Dawson. That is right. Under the constitutional privilege. 

Mr. Mraver. I might just observe that there is not a single depart- 
ment of the Government, nor certainly any of the interested offices, 
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such as the Veterans’ Administration, which are recognized by thy 
Constitution at all. f 
They are all creatures of statute. And when he says he derives hig 
authority from the Executive, he derives his authority from the (op, 
gress by virtue of a law which was passed by the Congress. 
Mr. Dawson. But these Cabinet heads have been claiming privileg 
because they are in the executive department. ; 


Mr. Moss. There is no mention of the executive branch in th 
Constitution. 































































































The executive power is in the President. in 
Mr. Dawson. That is right. 3 
But you will find that in their common use of it here—I think] Wew 
noted it in this statement—that he seemed to have been recognizing dealing. 
in each department head the right to assert a privilege in his ow) Mrs] 
right. And that is a statement that I think is wrong; I think they ar “mari 
wrong. on 
And I will ask each one of them questions on that point. Becang eatio’ 
I think privilege can only be claimed by the President. Ir I 
Mr. Meaper. In fairness to Mr. Lipps, I think the reporter ought eon 
to read back to him that statement he made about being afraid to obey je 
the law. 1 "_ : 
Mr. Lipps. I didn’t say I was afraid to obey the law. I said we f prac 
would be in a quandary. ' Mr : 
Mr. Meaper. I think you said you were afraid you were going to Mr. 
have to obey the law. Mr. 
Mr. Lirrs. Iam not afraid to obey the law. That is my job—to obey Mr. 
the law. ctatut 
Mr. Fascetz. All right. He is now straight on the record. a he 
I would like to ask a question before we leave the VA. danait 
How long have you been over there as Associate General Counsel! Do 
Mr. Lipps. I have been Associate General Counsel for about 4 years, btail 
Before that I was assistant counsel. : " 
Mr. Fascett. In the course of your duties you are familiar with the Er 
procedure and the cases and the adjudications that normally flow any ¢ 
through the Veterans’ Administration ? lain 
Mr. Lipps. In a general way I am familiar with the adjudications, Mh 
Of course, my job does not involve individual adjudications. M 
Mr. Fascett. What is your opinion if the Congress should change aren 
all of the statutory law necessary to be changed so as to put the Vet- M 
erans’ Administration in the position that it could withhold no in- M 
formation ? v 
Mr. Lipps. Then the Veterans’ Administration, other than by order v 
of the President, could release every bit of information in its records. this 
Mr. Fasceti. Assuming that statement for the moment his 
Mr. Meaver. Did you mean withhold from Congress or who? I 
Mr. Fascetx. Just withhold from everybody. ’ 
Mr. Larrs. My interpretation of your question was “withhold from she 





everybody.” 







Mr. Fasceti. My question is: Withhold, period, with no distinction 7 
as to whether it be the public or Congress. And what I am asking 
you, however, is not what you could do, but what effect in your judg- 
ment, after 4 years’ experience, would it have on the operation of the or 





Veterans’ Administration, if any ? 
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Mr. Lirrs. You mean what impact it would have? Is that the ques- 
ion, Sit? 

Wie, FASOELL. Let me put it another way: 

Do you know of any reason within your own judgment as to why 
all information of the Veterans’ Administration should not be made 
available to anybody ¢ 

Mr. Livres. Yes,sir. Numerous ones. 

Mr. Fascett. Name some. 

Mr. Lirrs. Considerable information is obtained confidentially with 
the distinct understanding that it will not be released. 

Mr. Fascetn. Let’s stop and examine that statement just a minute. 

We will take a hypothetical case. You have gota veteran. We are 
dealing only with veterans; are we not? 

Mr. Livres. Primarily with veterans; not only with veterans. But 
primarily ; yes. ' ; 

Mr. Fascetu. All right, sir. You have got a claim case on the 
question of disability. Are most of these on disability ? 

Mr. Lives. That question would come up in a case of fraud. Then 
we would get confidential information as to whether he is a malingerer, 
and we would have to get that in many cases from confidential sources. 

Mr. Fasceti. Before you got into Government practice, what type 
of practice did you engage in ? 

Mr. Lives. Just general practice. 

Mr. Fascett. Did you ever practice any criminal law? 

Mr. Lirrs. I have only had three criminal-law cases. 

Mr. Fasceiti. I know you are familiar with the fact that on the 
statute books of many States and also on the Federal statutes that 
we have got all kinds of criminal statutes dealing with fraud and 
deceit and a whole host of similar related subjects. 

Do you know of any reason why convictions are not just as easily 
obtainable on those cases when the information is presented in the 
open to a jury ? 

That is, a jury duly impaneled to convict the person? Do you see 
any difference between that and convicting a malingerer or fraudulent 
claimant under the Veterans’ Administration ? 

Mr. Liprs. We are not considering the question of prosecution here. 

Mr. Fascetzi. [understand that. All you are questioning is whether 
ornot you are going to allow or disallow the claim. 

Mr. Lirrs. May I cite— 

Mr. Fascetn. Wait a minute. 

What is the question before the Veterans’ Administration ? 

Mr. Lirrs. The question before the Veterans’ Administration: Is 
thisman suffering from a service-connected disability? Did he acquire 
his disability in the military service ? 

In the case we are talking about- 

Mr. Fascetz. All right. Now, wait a minute. You are talking 
about 2 case where the Veterans’ Administration has already passed 
on and allowed the claim. 

Mr. Lipps. No, sir. 

Mr. Fasceiyi. There cannot be a fraud otherwise. 

Mr. Lirrs. No, sir. In connection with this presentation, it is not 
criminal fraud. No, sir; it may not be criminal fraud. 

Mr. Fascern. Wait a minute. 
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Mr. Lipps. Nevertheless, we have before us a claim which would he 
fraudulent if allowed, or has been allowed, and we determine Subse. 
quently that there is more information. 

Mr. Moss. Mr. Fascell, would you yield at that point? 

Mr. Fascerx. I yield if I can ever ask him the question I wanted 
to ask. 

Mr. Moss. Are you talking about a medical determination, rathe 
than an administrative determination ? 

Mr. Lirrs. The degree of disability is a medical question. 

Mr. Moss. Whether or not they are disabled is a medical question 
too, is it not ? , 

Mr. Lipps. The degree of disability. Disability is a medical point, 
How it was acquired. Whether it was acquired in service. Whether 
the affidavits are acceptable to show service incurrence. Because ip 
many instances, sir, we must rely on affidavit evidence. We dont 
have any military record. 

Mr. Moss. All right. 

Mr. Fasceiy. Let me get back to this thing right there at this point, 

Can you tell me of any reason why the information upon which you 
would either disallow a claim that has not been adjudicated—in other 
words, you are still in the process, and when you get up to a final 
decision, you disallow it; or where you subsequently rescind your 
action after you have allowed a claim? 

Can you tell me any reason why the information on which you took 
that action should not be made public? 

Mr. Lirps. Yes, sir. If we obtained it confidentially, I do not 
think we should disclose it. 

Mr. Fasce.i. Suppose you did not have the opportunity to make 
that promise ? 

Mr. Lirrs. Then there is no occasion for not releasing it. I mean 
if the statute were enacted. there would be no reason for not releasing 
it. 

Mr. Fasceri. Right. Now, to get back to my original question, 
which was “Do you you see any reason why that would not be a good 
procedure #” 

Mr. Lirps. Except for that one instance, it would be a good pro- 
cedure. 

Mr. Fasceti. Except for what one instance? 

Mr. Lirps. One instance where we obtained the information where 
we promised it would not be released. 

Mr. Fasceix. If the statute kept you from making that promise, 
then there is no reason that you know of why you should not re- 
lease it? 

Mr. Lirrps. If the statute enacted that, there would be no reason for 
our refusing to release that. 

Mr. Fascett. As far as you know, there would be no reason froma 
standpoint of administration why that should not be made public? 

Mr. Lipps. If the statute took that away from us; no, sir. 

Mr. Moss. Mr. Meader, do you have any questions? 

Mr. Mraper. Mr. Lipps, I am not quite clear on your statement on 
page 1 about this regulation issued pursuant to the statute. 

Incidentally, I am not familiar with the statute you are relying 
on. Is that the basic statute of the—— 
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Mr. Lirrs. That is Public Law No. 2, 73d Congress, the so-called 
Beonomy Act, which authorized the President to promulgate regula- 
tions and which provided in section 19 that all regulations which were 
in effect 2 years after the passage of that act may not be changed ex- 
cept by an act of Congress. ; ty 

Mr. Meaver. Well, now, I am primarily interested here not in the 
release of information generally but the furnishing of information to 
authorized congressional committees, whether upon a public or a 
classified basis. = ; 

My question is this: Regulations which you issued pursuant to that 
law enumerated certain exceptions. 

Mr. Lipps. These are the executive regulations. 

Mr. Meaves. Yes; on page 2—1, 2, 3, 4. 

Mr. Lipps. Yes. 

Mr. Meaver. And your first exception in court process, the sub- 

na of the court ? 

Mr. Livres. The Federal court. 

Mr. Meaprer. Now, didn’t the regulations mention congressional 
committees or congressional subpenas. 

Mr. Lirrs. In the next paragraph it specifically provides when 
required by any department or other agency of the United States 
Government. 

Mr. Meaper. And that applies, does it, to the Congress? 

Mr. Lirers. The Veterans’ Administration regulation interprets 
that to mean another agency or department of the Government, or the 
Congress. 

Mr. Fascett. That is a pretty good interpretation, I tell you. You 
just keep that up. That is the way to interpret them. 

Mr. Mrrcenewn. Can the regulations be amended ¢ 

Mr. Meaper. [ just wanted to ask one other question, then I am 
going to yield the floor. 

This sounded to me as though the statute which gave you authority 
tomake regulations might be interpreted by the Veterans’ Administra- 
tion to give them power to make a regulation which would deny infor- 
mation to Congress. 

Mr. Lirrs. No, sir, we do not rely on that. 

We merely point out that we do have authority somewhat similar 
to section 22. We do not rely on that, sir. We rely on what we call 
the law promulgated, or the Executive order which became law by 
virtue of section 19, which puts the cloak of confidentiality on our 
records, except as therein specifically provided. 

Mr. Mraper. Does the law make any reference whatever to infor- 
mation being furnished in response to congressional request ? 

Tam not speaking now of the request of an individual Congressman ; 
Tam speaking now of the request or subpena of a congressional com- 
mittee having jurisdiction over the subject. 

Mr. Tarps. We interpret that second exception as including Mem- 
bers of Congress for their official purposes and any committee of 
Congress. 

Mr. Meanrr. But that is in your regulation. 

Mr. Larrs. That is in the regulation, yes. 

Mr. Mraper. I am asking now about the statute. 

Mr. Lipps. We call this section 19 a statute. 
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Mr. Meaper. Has that been adopted by the Congress? 

Mr. Lipps, Congress changed it just once, in 1940, and by its chan 
we feel it has adopted it, when it says the provisions of Veteran’ 
Regulation No. 11, which is the Executive order, and which cannot be 
changed except by an act of Congress, shall apply to all claims undy 
any law administered by the Veterans’ Administration. 

And, incidentally, he has not—the Administrator has not delegated 
that authority to anyone. 


Mr. Meaper. I am just trying to get this business about passing lay 
straightened out in my mind. 


Mr. Fasce.u. He just got through saying the VA passed one, 

Mr. Lirers. No, sir, I did not. 

Mr. Mrrceuecyt. The Executive order passed it. 

Mr. Lirrs. No, sir. 

That was pursuant to the authority of the Congress, which spe. 
cifically says that those regulations which are in effect 2 years from 
the date of this passage of the act shall not be changed except by ay 
act of Congress. Therefore, putting the stamp of legislative ap- 
proval on these Executive regulations issued pursuant to that law, 

Mr. Mrrcuett. Why didn’t the law specifically spell out those} 

Mr. Lirrs. I didn’t participate in writing the law, sir. 
answer that question. 

Mr. Mrrcnetn, Was it on the recommendation of the Veterans’ Ad- 
ministration that that regulation would be adopted in toto? 

Mr. Lipps. I cannot tell you why section 19 was put in the law, I 
did not write it. 

That was an economy act, you will recall. It has since been enlarged. 

Mr. Fasceiit. Now he has everybody confused. Let’s start over, 

Mr. Moss. Mr. Lipps, we are dealing here then with a statutory 
provision ? 

Mr. Lives. We consider that a statutory provision. 

Mr. Moss. You do not consider it; but it is very clear in the statute, 
It says the regulations in effect at a certain date shall—— 

Mr. Lirps. Some lawyers question that statement. 
that that is the statute. 

Mr. Moss. I haven’t the statute before me. So I do not know what 
it says. You tell me it says that any regulation which has been in 
effect 2 years on the date of the passage of this act-—— 

Mr. Lipps. Shall not be changed except by an act of Congress, 

Mr. Moss. So, then, at that point I would say that the Congress 
adopted the regulations as a part of the law ? 

Mr. Lirrs. That is right. 

Mr. Meaper. They adopted them in advance. 

Mr. Lirrs. They adopted them in advance. 

Mr. Meaper. In other words, they said in 

Mr. Lipps. In 1933, sir. 

Mr. Mraper. They said in 1933 that whatever regulations that 
may be effective in 1935 shall not be changed except 

Mr. Lieps. Shall not be changed except by act of Congress. 

And in 1940 they changed it again to again adopt this specific 
regulation and make one exception, for the Administrator of Veterans’ 
Affairs to release when in his judgment the release thereof would serve 
a useful purpose. 
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Mr. Moss. Now, did the Congress by those regulations or the adop- 
tion of them control the access of Congress itself to information 
Mr. Lares. No, sir; because in those regulations, there is access to 
Congress. 

Mr. Moss. Let’s say that there was not, though. 

Mr. Lives. Well, then, I cannot theorize on what they intended in 
the face of that. 

Mr. Moss. Well, let’s take it as a matter of general policy. If the 
Congress is going to restrict its own right to information by a statute, 
isn't it going to spell it out in the statute ? 

Mr. Livres. Again, I cannot answer that question, because on other 
occasions Congress has not spelled that out. 

Mr. Moss. Of course, we are getting to a matter of interpretation. 

We feel in this committee that there are many very bad jobs of inter- 
preting on the part of some of the executive agencies as to what Con- 
oress intended. We feel that if Congress intended to restrict its 
right to information by statute, that it would be very carefully stated 
in the statute. But we have had some agencies contend that where 
Congress has given an agency the right to control information, that 
that right extends to the control of information available to the 
Congress itself. 

Mr. Lirres. Mr. Moss, I might answer that by saying, speaking in 
my opinion, that. the Congress has done that very thing by the adop- 
tion of Veterans Regulation No. 11 with the minor amendment. 

Mr. Moss. That we have done what? 

Mr. Lieps. Specifically adopted and extended Veterans Regulation 
No. 11. 

Mr. Moss. But that does not mention Congress. 

Mr. Liers. Yes. This is Congress that enacted this law. 

Mr. Moss. The regulation does not mention Congress. 

Mr. Lipps. Yes, sir. 

Mr. Moss. Where does it mention Congress ? 


CONGRESS——A DEPARTMENT OF GOVERNMENT 


Mr. Lipps. It said any department of the Government. Congress 
isa department of the Government. 

Mr. Moss. I have never heard it branded as such at all, Mr. Lipps. 

Mr. Lipps. It certainly is. 

Mr. Moss. A department of the Government? 

Mr. Lipps. Yes. 

Mr. Meaper. I think sometimes it might be called a subordinate 
bureau in the executive branch of the Government. 

Mr. Moss. Congress does not so regard itself, I might add, as a rule. 

When it talks of departments and agencies of the Government, it 
rarely mentions or plans on including itself in that category. 

Mr. Dawson. I guess we are a branch of the Government, then. 

Mr. Lipps. We have so interpreted it and extended all the informa- 
tion to the committees, and to the Members for official purposes, 

Mr. Moss. If you were not generous enough to so interpret it; what 
then ? 

Mr. Lipps. I am afraid you would force us to do it, using the word 
“afraid” again loosely. 
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Mr. Meaper. Mr. Lipps, the laws passed by Congress that you refer 
to here did not expressly refer to the withholding of information ty 
congressional committees or to the granting of information to ¢p, 
gressional committees; did it? 

Mr. Lipps. Committees, as such, were not mentioned. 

Mr. Meaper. One way or the other? 

Mr. Lipps. No, sir. 

Mr. Meaper. | would like to ask you about this overriding autho, 
ity, the investigative power of the Congress. 

Do you agree that there is such investigative power in the Congress 
as stated in McG rain v. Dougherty? 

Mr. Liprs. I never questioned it. 

Mr. Mraper. You believe it exists; do you not? 

Mr. Lipps. Yes, sir. 

Mr. Mraper. Unless Congress expressly intended to exclude itself 
from information in the executive branch of the Government, wouldnt 
you assume that it was not dealing with that overriding investigatiye 
authority of the Congress at all? 

Mr. Lirrs. Speaking in terms of investigative authority only— 

Mr. Meaper. Yes. The right to get information. 

Mr. Lipps. I say speaking in terms of investigative authority only, 
I would agree with you. ; 

Mr. Meaper. In other words—— 

Mr. Lipps. Notwithstanding it says that all records shall be priyi- 
leged and confidential. 


CONGRESSIONAL INTENT 


Mr. Mraper. Yes. The Congress did not intend, then, in your 
interpretation of the law, to exclude itself from the information made 
confidential ¢ 

Mr. Lires. I do not believe I said that. And I did not question the 
intent of Congress. 

I would say, without fear of contradiction, that the Congress did 
not intend to deprive itself of the duties and privileges which it has 
under the Constitution, unless specifically so stated. 

Mr. Meaper. That is right. 

When it makes certain information confidential but gives the admin- 
istrator authority to release it in his discretion, it did not intend to 
make that applicable to itself? That is, Congress did not intend to 
make it applicable to itself? You agree with that interpretation; do 
you not? 

Mr. Lipps. That is a reasonable interpretation. 

Mr. Fascett. Would the gentleman yield on that. point? 

Mr. Meaper. I wonder if Mr. Scribner would have any comment 
on that same question / 

Mr. Scripner. Will you repeat the question ? 

Mr. Meaper. Where Congress passes a law giving an administrator 
the night or perhaps the duty to keep certain information confidential 
and not release it generally to the public, but makes no reference at 
all to its own power to investigate and to obtain information from the 
executive branch of the Government, would you interpret such a stat- 
ute as divesting Congress of its general authority to get information 
from the executive branch of the Government ? 
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Mr. Scripner. I would not want to give a categorical answer to 
that, because I think a lot would depend on the manner in which that 
jaw came up at committee hearings and the debate on the floor. 
[think you could go into some of the internal-revenue fields, and 
ome of the provisions we have there as to how information should be 
ven. ; a: 

In general I would think that you probably are correct. I think 
that it could well vary in various situations. 

Take the income-tax law. It might well be that Congress felt that 
they wanted some provisions in there that would be generally 
applicable. 

Mr. Meaver. As a matter of fact, they have. ; 

Mr. Sorrsner. And that from the debates and from the committee 
reports, and so forth, you might reach that conclusion. 

Mr: Mraper. And income-tax records are available to congressional 
committees upon following proper procedure; isn’t that true? 

Mr. Scrivner. They are; yes, sir. 

Mr. Mircuett. Would you assume that because those are in 
there-—— ; ; 

Mr. Dawson. That is the proper procedure laid down by the De- 
partment ? = 

Mr. Scripner. There are some statutory provisions also on that. 
Mr. Mircuetit. Would you presume that because in that specific 
instance Congress has seen fit to make available to appropriate com- 
mittees the income-tax returns, that any other rule or regulation 
would prohibit Congress from getting information? 

Mr. Scripner. I think the law meant just what it said. 

Mr. Mitcnett. Maybe my question was not clear. 

Since Congress in this specific case has said that it will be made 
available to congressional committees on the income-tax matters, and 
because they have said that, do you think that the Treasury Depart- 
ment then on any other matter because Congress has not said it would 
be available, that it should not be available? 

Mr. Scrisner. Iam sorry. You hawe lost me. 

Mr. Meaper. Let me try to phrase that question. 

Mr. Mircnentn. Yes. That is the same question you had; only 
another way. 

Mr. Meaper. The fact that Congress has seen fit to provide that 
income tax returns shall not be available, even to the Congress, except 
when certain procedures with respect to certain committees have been 
followed, that would seem to imply that unless Congress expressly 
divested itself of its general investigative authority, that authority 
continued to exist, notwithstanding language in statutes which per- 
mitted or perhaps imposed a duty upon the executive branch or an 
executive agency to keep certain matters confidential ? 

Mr. Scrrsner. Do I understand your question to be that just because 
Congress has passed this statute they have not abdicated any right 
tomake further inquiries in the income-tax field ? 

Is that your question ? 

Mr. Mraper. No. 

Ithink Mr. Mitchell was trying to get your views as a lawyer upon 
the effect of Congress having specifically denied itself access to in- 
come-tax records except upon a certain procedure to appropriate 
69222—57—pt. 12——-4 
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committees. And it was apparently Mr. Mitchell’s point of View 
and mine, as a matter of legal interpretation that the fact that Cop, 
gress specifically provided procedures for getting income tax rety 
for committees that generally the Congress has the right, through 
its inherent investigative authority, to get information from 
executive branch of the Government and is not within the Prohibitig, 
of divulging confidential information which is cont 
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And I think he was trying to get you to concur in that opinion, - youl 
Mr. Scrivner. As I understand this statute, which Congress hag Congress 
passed, in its operation, in order to obtain the material desired undy Mr. SC 
that statute, the committees of Congress must follow the terms of thy now to V 
statute. The request must be made as is there spelled out. Mr, Mi 
If some committee elected not to follow that and said we are not Mr. Sc 
going to be bound by this at all, we have an inherent right to disre. Mr. M 
gard it, I would think that Treasury would follow the statute, ertain 1 
Mr. Mraper. I do not think anyone is disputing that. confiden 
But now we want to go on to the next step. And that is the fact | exceptio 
that Congress dealt in that way with income-tax returns would geen | of the g 
to indicate that its intent was that otherwise Congress should not hp Now, 
restricted in getting information from the executive branch of the | }jbition 
Government. gressiO1 
The Congress saw fit in connection with the income-tax matters Mr. S 
to deny even to itself the information contained in income-tax file, | py Con: 
but provided that appropriate committees, through following a pr. | jathei 
cedure, could obtain that information. Now, doesn’t that argue that Mr. ! 
outside, and in all other cases, or in all other cases not dealt with the rep 
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intended to retain its general right to get information from the execu. Mr. 
tive branch of the Government. Mr. 
Mr. Scripner. I would not think that Congress, when they passed charac 
that, had that in mind, no. I would think they were addressing then. The 
selves to this particular problem in acting in that field, because this Mr. 
is a very important field from all angles. And that is what they were Mr. 
doing. statut 
Mr. Mircuety. In other words, they were not denying themselves | floor, 
any other; that is the answer you just gave. tive |: 
Mr. Potanp. Would this be a fair statement: That Congress cannot in the 
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otherwise inherent within it, and that the mere abstaining from the dence 
exercise of the power as evidenced by this act in no way derogates a stat 
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Mr. Scrisner. I certainly agree with the first part. Whatever the belie 
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Mr. Dawson. They can delegate their powers. 
Mr. Scripner. I would think there would be some they could not 
delegate. " 
Mr. Dawson. We delegated to the President the right to legislate M 
by plans, reorganization plans. And I do not think we acted wisely, M 
but we did it. ore’ 
Mr. Potanp. The second part of my question is corollary to the first. ‘nd 





After all, if Congress cannot divest itself of its inherent power, the 
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, IN 

iew, F pere abstaining from the exercise of it does not cut it down, except 
Con. asit wishes to abstain? 

ums} Mr. ScrmBNER. I certainly will agree that if you have the power, 
Ugh eabstaining from using it will not cause you to lose it. 

ih Mr. Meaver. Mr, Scribner, | am not quite sure, because we have 





notten away from it, whether we got a clear statement from you on 
“ur opinion on these statutes which require departments to keep 
information confidential. 

In your opinion, does that apply to Congress or does it not apply to 


Congress # 


Mr. ScrtpNer. Again I do not know that we discussed that. I don’t 
know to what you are referring. | : | 

Mr, Meaper. You heard the discussion with Mr. Lipps? 

Mr. ScripNer. Yes, sir. 

Mr. Meaper. And he pointed out that Congress passed a law that 
ertain information of the Veterans’ Administration shall be deemed 
wnfidential and privileged, except that the Administrator could make 
















ct | exceptions to that confidentiality and could release informat ion in spite 
m | ofthe general prohibition of releasing confidential information. 

be Now, do you believe that that apphed to Congress; that the pro- 
he | hibition against releasing confidential information applied to con- 





ssional committees ? 

Mr. Scriener. I think it depends on the statute, in the action taken 
by Congress in any particular case. I think it could, as I pointed out 
in the income-tax instance. 

Mr. Meaver. If clearly and affirmatively shown by the language or 
the report of the committee or by the discussion on the floor that Con- 
gress was intended to be excluded 

Mr. Scripner. Is shown by the weight of the evidence. 

Mr. Meaver. I mean Congress could expressly make the confidential 
character of the information applicable to Congress. 

There is no question about that. As they did in the income-tax case. 

Mr. Scripner. Yes, sir. 

Mr. Meaper. But unless they did it expressly in the wording of the 
statute or in the report of the committee or in the discussion on the 
floor, would it be your opinion that in the absence of such interpreta- 
tive language Congress should have its general right to information 
in the executive branch of the Government? 

Mr. Scripner. I would think that it would require very clear evi- 
dence as to the intent of Congress to hold that it had elected to draw 
astatute which on its terms was to shut out Congress from any area. 

Mr. Mrrcnetit. Mr. Chairman, a few minutes ago Mr. Scribner, I 
believe, made reference, in a reply to Mr. Meader, that we should ask 
the Attorney General concerning a question. 

Mr. Scripner. I think I said the Justice Department. 


























DEPARTMENT OF JUSTICE MEMORANDUM 


If I didn’t, I intended to. 

Mr. Mircneti. All right. The Justice Department. 

Mr. Scribner, have you ever seen the document entitled “Is a Con- 
gressional Committee Entitled To Demand and Receive Information 
and Papers From the President and the Heads of Departments Which 
They Deem Confidential in the Public Interest” ? 
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Mr. Scripner. I couldn’t identify it by that title. 

Mr. Mircne i. It is a Department of Justice brief of 109 page 
Have you ever seen it ? , 

Mr. Scripner. I haven’t read it. 

Mr. Moss. You are requesting that be made a part of the recopq} 

Mr. Fasceiy. Let him answer the question. 

Mr. Moss. But I mean on the exhibit itself. 





























































































Mr. Scripner. | cannot be sure. I have seen in the files of ty just read. 
Treasury Department a very voluminous document which may ye, } © Mr. Mr 
well be a copy of that. But I have not seen it in the preparation fj And th 
this hearing. referred t 

Mr. Mrrenect. Mr, Chairman, we have just put on the record, | Mr. Fa 
exchange of correspondence between you and the Deputy Attorney | uthoritié 
General concerning the invitation extended to the Attorney Gener) Mr. Mr 
to participate in this panel discussion. In the reply received fron, | ese, the) 
Deputy Attorney General Rogers, enclosed with his letter this dog. | (hairm® 
ment entitled “Is a Congressional Committee Entitled To Demanj | Mr. F. 
and Receive Information and Papers From the President and th Mr. M 
Heads of the Departments Which They Deem Confidential in the Pyb. Mr. F 
lic Interest.” thought 

Mr. Chairman, it is believed that this is the first time this document | they Wet 
has been available outside the Department of Justice or the executin, | proposit 
departments. There 

You will recall that this particular document was referred to and Mr. 
[ asked a question of Professor Schwartz referred to on page 492 of | brief fo 
part 3 of our printed hearings of May 8 and 9, 1956. Mr. } 

Mr. Farrington, have you ever seen such a document ? about 

First, Mr. Chairman, may I make this part of the record? Appa 

Mr. Moss. If there is no objection, it may be made a part of the Mr. \ 
record. Mr. | 

Mr. Meaver. Reserving the right to object, what is the date of that | ftom tl 
document ? ment ¥ 

Mr. Mircuett. There is no date on this document. But an addi. | now be 
tional one I received this morning has up in the right-hand corner Mr. | 
May 1949. Mr. 

Mr. Fasceti. That is what I was thinking. I could look at that Mr. 
one and tell it is an old one. (Dis 

Mr. Moss. I might add that this was sent to me yesterday by the Mr. 
Deputy Attorney General accompanying his letter to the committee | makin 
stating that he would not be present for these discussions. It was (ener 
not identified in the letter as to date. It is not identified on the docu. | Attor 
ment as to date. the la 

Mr. Fascetn. Mr. Chairman, may I inquire with reference to these Mr. 
documents: Are these documents in the format of a brief ? the A 

Mr. MrrcuHe.u. Yes, sir. and ° 

Mr. Fascetn. Does the brief have a conclusion ? ingut 
Mr. MircHet. Yes, sir. Mr 
Mr. Fascett. Well, now, you were talking about two separate briefs. that 
Are there two separate conclusions? = 
Mr. Mrrcuetx. No, sir. M 
Thank you, Mr. Fascell. Mr. Chairman, I would like to have the the ¢ 
record show that the second document which was referred to as bear- M 
ing the date of May 1949 was requested by me on the telephone to Mr. In 


Dep 
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Rogers’ office. And this is an additional copy which was provided 
for the committee. — 

Mr. MrrcHe.. They are identical documents. 

Mr, Fascett. All right. So, we are talking about one brief? 

Mr. Mrrcnett. One brief, yes, sir. i ; 

Mr. Fasceti. This one brief has a conclusion ? _Two copies. And 
the question upon which the brief is predicated is the one that you 
just read. ft 
‘ Mr. Mrrcweuu. Yes, sir. . 

And the majority of the data contained herein is what has been 
referred to in the memorandum to the May 17, 1954, letter. 

Mr. Fascety, You mean the authorities cited in the brief are those 
quthorities upon which the May 17 letter rested ? 

Mr. Mrrcueti. Because that was devoid of any citations or anything 
ase, they have court citations in here, and otherwise. And, Mr. 
Chairman, while we are at it—— 

Mr. Fasceti. How long is the conclusion, Mr. Mitchell ? 

Mr. MircHEeti. Seven single-spaced typewritten pages. 

Mr. Fascetu. That is too long to read, I will read it later. I 
thought we could read the conclusion now and find out generally what 
they were talking about. But I’d just as soon study the brief as a staff 
proposition and decide—or evaluate the brief at a different time. 

There is no point in trying to evaluate it now. 

Mr. Moss. I have directed the staff to make a careful analysis of the 
brief for the benefit of the members of the committee. 

Mr. Meaper. Mr. Chairman, might I inquire on my reservation 
about this correspondence ? 

Apparently that was put in evidence before I arrived. 

Mr. Moss. That was placed in the record prior to your arrival. 

Mr. Fasceti. One other question, Mr. Chairman: In the response 
from the Attorney General’s Office, do I understand that this docu- 
ment which they have forwarded to the committee and which is 
now before us is the official present position of this administration ? 

Mr. Moss. That would be a reasonable conclusion. 

Mr. Fasceii. Does he say that in a letter? 

Mr. Mraper. Do we have the letter here ¢ 
(Discussion off the record.) 

Mr. Fascetn. I am trying to determine whether or not he is just 
making available to us such staff study as might be before the Attorney 
General’s Office or whether or not this is a current evaluation by the 
Attorney General and is a statement of his present position as to what 
the law is in his opinion. 

Mr. Potanp. May I ask, Mr. Chairman, if the communication from 
the Attorney General was in response to the inquiry directed to him 
and whether this document was given to you in response to the 
inquiry ? 

Mr. Moss. It was in response to the inquiry directed to him asking 
that the Attorney General or a representative be at this meeting, this 
panel discussion. 

Mr. Mrrcnetx. In answer to your question, Mr. Fascell, I gave 
the original correspondence to the recorder. But I would assume 

Mr. Fasceii. Let me ask the chairman a series of questions. 
In other words, the Chair directed a letter to the Attorney General, 
Deputy Attorney General, to appear before the committee? 
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Mr. Moss. An invitation. 
Mr. Fasceit. An invitation, as part of this panel discussion » 
what the law is. In response to your invitation, the Attorney Gg, 


eral’s Office said they could not appear but sent this document in 
stead ? 


Mr. Moss. That is right. 

Mr. Mircuety. The letter said that the Attorney General him 
would not appear; and that a cooperative effort on the part of the 
Department of Justice would be made, and they were sending this 
document, and they enclosed it with the letter? And, Mr. Chairman, 
I think, it would be 

Mr. Moss. This does not clarify it; because the position we want; 
the position of the Department of Justice. I can speak for myself 
without the need of reading a letter which I directed to the Attorney 
General today. ; 

It is my feeling as the chairman that this was sent to the committy 
as a statement of the position of the Department of Justice and of the 
Attorney General. 

I could see no reason for them to voluntarily include it with a reply 
if that were not the case. , 

Mr. Meraper. But it was prepared in May 1949. 

Mr. Moss. That is an assumption which I would not want to agre 
to at all. 


This particular copy has a date of 1949. It has a date up here of— 
well, that is 1946. 

It may have been prepared in 1949. It may have been updated, 
It is difficult to say. And the letter of transmittal did not indicate 
any date for the document. 

But it was not requested. It was sent to the committee voluntarily 
by the Deputy Attorney General. 

Mr. Fasceti. Now, it was not requested in your letter? 

Mr. Moss. That is right. 

Mr. Fascety. But I believe that many times during these commit- 
tee hearings that we have requested from the Attorney General's 
Office the study on this very point; have we not? 

Mr. Moss. We have expressed an interest in having it. 

Mr. Fascetx. I thought we did more than that. 

Mr. Moss. We did not formally request it. 

Mr. Mrrcnet.. So the record may bear it out: On page 492 at the 


time of our legal panel on May 8 and 9, part 3 of the record reveals 
the following exchange of statements: 





Mr. MITcHELL. Do you think this committee should be able to obtain from the 
Department of Justice all of the citations and the various legal memorandum 
that had been prepared over the years in support of the Executive's denial of 
information? 

Professor Scuwartz. I think it should; yes. I think so definitely. Certainly 
if we are speaking of precedents that support a position that certainly should 
not be the type of confidential information that cannot see the light of day. 

Mr. MITCHELL. Mr. Gage; would you care to comment on that? 

Mr. Gace. I think this committee is as much entitled to have before it the 
memorandum of this character issued by the Attorney General as it is to read 
his published opinions. He can arbitrarily classify his statements with regard 
to law. Presumably he has the assumed power to do so. But we know as 2! 


matter of fact that memoranda issued by him guide Executive action in other 
branches of the Government. 
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[ see no reason why memoranda should remain undisclosed to this committee 
or to the public if request is properly made for it. 

Mr. Moss. I think this begs the question. 

The question Mr. Fascell asked the chairman was whether or not 
the committee had requested this document here. 

The committee has never directly to my knowledge requested this 
document of the Attorney General or the Department of Justice. It 
yas included in his letter replying to a letter sent by the chairman in- 
riting him to appear as a part of this panel. ' 

Now, the fact that it is referred to—and I do not even know that it 
is directly referred to in the testimony of the legal panel of May 8 
and 9—no request was ever made of the Department of Justice for the 
document. 

Mr. Fasceit. I understand that. 

[ was just trying to determine what evaluation to place on this docu- 
ment. We are talking about a memorandum of opinion from the 
Attorney General. ‘That is one thing. 

Weare talking about a research brief by the Department of Justice. 
That is something else. 

If we are talking about an unidentified memorandum of law sub- 
mitted to us by the Attorney General with the cooperation of the De- 
partment of Justice, we are talking about still something else. 

Mr. Moss. Well—— 

Mr. Fasceii. I was just trying to pin down what the thing is. 

Mr. Moss. Here is my letter of today: 

Thank you for the study entitled “Is a Congressional Committee Entitled To 
Demand and Receive Information and Papers From the President and the Heads 
of Departments Which They Deem Confidential in the Public Interest.” 

This document will be made a part of the subcommittee’s report. It will be 
studied by the subcommittee members and staff and will be discussed when we 
have our hearings with the Department of Justice. 

Mr. Fascett. Mr. Chairman, do you suppose that there is any 
predisposition on the part of the Attorney General not to advise 
this committee as to what in his opinion the law is? 

Mr. Moss. I would prefer not to form any judgment at this point. 

Frankly, I was disappointed in the failure of the Department of 
Justice to send a representative. 

Mr. Fasce.x. I am not only disappointed; I am at a loss to under- 
sand in a study of this type which is a basic legal question that 
goes even beyond the Constitution and comes on down and takes 
into consideration many legislative acts and has many basic philoso- 
phies involved, that we should not have every benefit of the thinking 
and the opinion of the Attorney General and the best Government men 
that we have. 

And I hope that before we conclude our studies that we can get 
some response from them, some action. 

[ cannot think of a better way to clarify a legal proposition than 
to be able to discuss it and argue it across the table as we have with 
many other attorneys in Government, and outside the Government. 
Because only in that fashion can we hammer out the best possible 
answer, both legally and otherwise. 

And I think we would be missing a very important part of the 
studies before this committee if we are not able to obtain some dis- 
cussion with top men in the Attorney General’s Office. 
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Mr. Moss. We do plan as you know on inviting the Department of 
Justice to a special hearing. 

Mr. Moss. Mr. Meader. 

Mr. Meaper. Mr. Chairman, I have been glancing at this Mimeo. 
graphed document of 102 pages. I do not find that it is identified 
as being a document of the Department of Justice. There are yy 
references to the Department of Justice on the title page or anywhey 
else. It may have been some law student, some fourth-rate law schog| 
that prepared it. 

We don’t know when it was prepared. We don’t know what eo. 
clusions were drawn, or by whom. And I would be inclined, befoy 
burdening our record with 102 single-spaced pages of reading matter 
to want to know what it is and who did it and if it was prepare 
in May of 1949 and sent down here by the present Attorney Genera} 

It looks like there is a lot of bipartisanship in their determinatioy 
not to give Congress information. 

Mr. Fascetu. If that is the conclusion they reached. But we dont 
know. 

Mr. Meapver. We don’t know. And it would be misleading to make 
all those things on the basis of an assumption. I would like to hay 
someone who knows what this document is put it in its proper context 
before we incorporate it in our record. 

Mr. Fascett. May I respond to that? George, I think you and 
I are talking about the same thing. On the basis of evaluation, you 
should know. 

But here we have a letter from a Deputy Attorney General in which 
he says thisisit. I am submitting it to the committee. 

Mr. Meaner. I haven’t seen that letter. 

Mr. Moss. At the beginning of the hearings here today, the letter 
was placed in the record without any objection. Unfortunately, the 
reporter has taken the letter along with him. The chairman can 
assure you that the letter was the cover letter, transmitting this docv- 
ment. Jam not saying that the document is the firm legal position of 
the Department of Justice or of the Attorney General. I believe, 
however, that the fact that they voluntarily sent it along would indi- 
cate that it has some bearing on their position. That would bea very 
reasonable assumption. 

Mr. Fasceti. We can check it out from there, George. 

Mr. Moss. In order to make the record complete, with the corre 
spondence that has gone in, it is my opinion that this should be made 
a part of the record of the subcommittee hearings. We will have the 
opportunity to review the hearings prior to filing a report. 

But, I would like the staff to go ahead now and to complete an 
analysis of the document. 

Mr. Fasceri. We can evaluate it. The subcommittee can evaluate 
the document. I think we ought to do as Mr. Meader suggests; we 
ought to find out who prepared it and where it came from. 

Mr. Mraver. We seem to have two identical documents. Were 
they both sent ? 

Mr. Moss. No. This one was sent. Then Mr. Mitchell phoned the 
Attorney General’s Office—or the Department of Justice and asked 
for an extra copy. And this copy was sent along. It is the copy that 
was supplied upon the request of Mr. Mitchell which bears the date. 
The copy sent to the chairman bears no date of any kind. 
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Mr. Meaver. I wondered from this reference to our earlier hearings 
of May 8, if Mr. Mitchell's question which he read recently indicated 
that he believed that there was a document of this character in exist- 
ence which had not been given the committee 2 

Mr. MircHELL. 7 hat is correct, sir. I knew there was such a docu- 
ment inexistence for years. 

But, as Mr. Moss pointed out, the committee has never made a spe- 
cific request for it. And this was a voluntary rendition on the part of 
the Deputy Attorney General, enclosing this document with the letter 
ofnonparticipation in this panel. _ ne 

Mr. Meaper. Mr. Chairman, I withdraw my reservation of objection 
to the incorporation of this document in the record if you want to 

rint it without having looked at it carefully. But, I think we should 
reserve the right to have someone identify the document, its author- 
ship and date. a“ . lige 

Mr. Fascetn. Definitely. Iagree with that definitely. 

Mr. Moss. I will direct a further letter to the Department of Jus 
tice asking some questions regarding the document after we have an 
opportunity to analyze it. 

Mr. Fascetu. I wanted to ask Mr. Scribner a question. 

Mr. Scribner, suppose Congress passed a law which said in effect 


that all the information shall be available to the Congress and shall 


be available to the public, and all other conflicting statutes were 
thereby rescinded. Would that law be constitutional ? 

Mr. Scripner. I would prefer you get an opinion on that from the 
Justice Department when they testify. 

Itseems to me that is their problem. 

Mr. Fasceiy. It might be their problem. I was interested in your 
personal reaction on it. 

You don’t care to comment on the constitutionality of such a law? 

Mr. Scripner. No. I don’t think it is a fair question until you see 
the statute. As a matter of fact, we are having opinions of the 
Supreme Court of the United States come down 5 to 4 and 6 to 3 on 
pints on which I had thought there wasn’t much question. It is 

yond me to say whether a law which isn’t even drawn and of 
which we don’t know the details, whether it is constitutional or not. 

If such a law was passed 

Mr. Fasceti. You have convinced me. 

Mr. ScripNer. Thank you. 

Mr. Fasceii. You don’t want to decide that question ? 

Allright, sir. 

Do you have any reservation about the right of Congress to enact 
such a law ¢ 

Mr. Scrinner. Let me say this: I have—I would be surprised if 
Congress after it had carefully considered all of the implications, 
felt that that was good legislation. 

Mr. Fasceti. That means you do not deny the right of Congress 
toenact it ; but vou wonder about that wisdom? 

Mr. Scrinner. I don’t deny the right of Congress to enact any 
law. 

Mr. Fascery. At the time Congress were to enact such a law, would 
you advise the President, whoever he might be at that time, if you were 
Ina position to so advise him, to veto it ? 
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Mr. Scrisner. That is just the point, sir, that is not my jurisdj 
Mr. Fasceii. And you hope you never get in that position? 
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Ction, 


. Scripyer. I don’t know about that. I have got enough hea. 


aches at the moment without taking on Mr. Morgan’s. 

Mr. Mircuety. Mr. Chairman, may we proceed to the question! 

Mr. Moss. Do you have any further questions ? 

Mr. Fascetn. That i3 all I have. 

Mr. Meaper. That is all I have. 

Mr. Moss. Allright. Let’s get on with the question. 

Mr. Mircueti. Gentlemen, would you refer to the Suygestal 
questions ? 

Mr. Chairman, this is a suggested list of questions to be considens) 
by the attorneys of the Government departments and agencies jp 
the legal panel discussion on June 20 and 22, 1956. 

May we make the questions part of the record, please ? 

Mr. Moss. Without objection, they will be made a part of th 
record at this point. (Refer to exhibit I.) 





















.C. 22 
Mr. Mrrcnetu. The first questions concern title 5, United Stats 
Code, section 22. The first question is: 

1. What is your interpretation of this statute with respect to acces 
to records for public inspection? 

Mr. Farrington, would you care to comment on that? 

Mr. Farrincron. Well, I think I commented on it in the hearing 
before but it seems to me that this authority, this statute, provides 
authority to the heads of the Department to adopt regulations jy 
the public interest governing custody and safekeeping, and therefor 
the release of material and information. 

Mr. Mrrcuett. Is there any provision in this statute for the with 
holding of information. 

Mr. Farrtneron. I think there is. 

Mr. Mrrcue tw. In its specific language? 

Mr. Farrineron. I think custody and care and safe keeping cer- 
tainly can and have been reasonably interpreted—and preservation— 
again I say reasonable regulations to take care of those. 

Mr. Mircnecxi. That is as far as the public is concerned? What 
about congressional committees ? 

Mr. Farrineron. To answer your question directly—I would think 
the same thing was true with respect to congressional committees 
However, it is our general policy—and I believe always has been 
to make them available to congressional committees sometimes on 8 
confidential basis. As far as I know that confidence has always been 
respected. I don’t think we have had any problem whatever in the 
administration of section 22 of title 5. 

Mr. Mircue.t. Mr. Scribner, would you care to comment, pleas! 


Mr. Scrrpner. I have had no occasion to rule on that particular 
section. 


Mr. Moss. Mr. Lipps? 
Mr. Lirrs. As I said in my opening statement, we believe section 2 


is not applicable to the independent agencies, which answers both ques 
tions 1 and 2. 


Mr. Mrrcuett. You have just answered the second question also! 
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Mr. Moss. Mr. Farrington, do I understand that you feel that under 
section 22, the absence of any other language on these records, that 
t confers on an executive department the authority to withhold from 
the Congress records within its custody ¢ 

Mr, Farrrncton. Now, we, of course, have other statutes. If you 
ask for my opinion on this one, I believe that it does, sir; yes, sir. 
[think we can adopt reasonable regulations. And I say they must be 
subject to the interpretation of reasonableness. 

Mr. Moss. We have discussed with Mr. Scribner and Mr. Lipps that 
these statutes where Congress grants the authority to the withhold- 
ing—Wwe had pretty general agreement that it didn’t intend to include 
itself unless there was some clear language in either the statute itself 
or in the report or the discussion that indicated that was the intent. 
Or do you find anything in case of title 5, United States Code, section 
9, that would indicate that Congress was intended to deal with its own 
rights, on its privileges, in seeking information for a legislative 
purpose ¢ us j 

Mr. Farrrneton. They make no exceptions in the general language 
of the statute. And I will submit that an argument could be made 
the other way. I happen to have a different opinion. And maybe 
there is some way this could be gotten to the courts sometimes. But 
that is my feeling. And as I say, we have had no problem as I see 
it with Congress in the administration of the statute. Because we 
have just yesterday, or the day before, made some information which 
we generally characterize as confidential available to a subcommittee 
of this committee. And, we always have. So, it seems to me, Mr. 
Chairman, that your question is largely theoretical. I mean I see 
no problem in the administration of section 22 of title 5 insofar as the 
Department of Agriculture is concerned. 

Mr. Moss. Well, you had some difficulty recently. We won’t go 
into that today, because it is a matter we have tounched on before. 
But you have had some difficulty with committees of Congress, with 
subcommittees of this committee, the Committee on Government Op- 
erations, where you have contended that certain information would 
not be made available to them. 

I think that upon their pressing of the point that they finally have 
gotten the information they wanted. 

Mr. Farrtnaton. I don’t like the record to show that we withheld it 
whitrarily, Mr. Chairman. 

Mr. Moss. I haven’t indicated that. 

Mr. Farrrineron. Well, I beg your pardon. There have been some 
instances where material was classified in another agency of the Gov- 
emment and we, of course, could not declassify it and those things. 

Mr. Moss. One of the things I have in mind at the moment—as I 
say we are not going into specific cases today—was not dealing with 
classified information. 

And there again, I think even if it is classified, the committees of 
Congress have a right to receive it if they have a need for it. 

Did you want to ask a question, Mr. Meader? 

Mr. Meaper. I am not quite satisfied that this statute, title 5, 
United States Code, section 22, which relates to the use and preserva- 
= records—gives the authority that Mr. Farrington seems to 
see there. 
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‘That certainly would give the departments the right to 
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of records”—the right to deny access to them ? 
Mr. Farrrncron. Well, the language of the statute, Mr. 

man, says the distribution and performance 

custody, use, and preservation of its records. 


Now, I think—— 
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ver! 
Mr. Fasceii. The word “use”; is that what you “it Fal 
Mr. Farrtneron. That is one, sir. “Custody” is another. An} { wouldn’ 
“preservation” is another. I think there have been some importan: construins 
decisions that lend some support to that view. Maybe I am mis | jook at th 
taken, but I believe there are 1 or 2 court decisions which lend som f to look at 
support to that view. Jete sine 
Mr. Mrrenect. As far as confidentiality is concerned, that is poe grued on 
sible. basis. 
Mr. Farrington. Yes, sir. Mr. Me 
Mr. Mrrcnetz. On the confidential nature? Mr. Fa 
Mr. Farrineron. Yes, sir. Mr. M 
Mr. Fasceix. I think it is clear, Mr. Chairman—of course, fy | | asked 
Farrington says quite frankly this is his opinion and interpretation ¢ right to 
the statute which he believes is a reasonable interpretation—and with- Mr. F 
out arguing as to whether it is reasonable or not, there is certainly, | the Gov 
difference of opinion. Mr. M 
And in my—from my standpoint, I would eliminate all question power ! 
of reasonableness, and I would eliminate all questions of doubt by Mr. F 
rewriting the statute to say exactly what we think it ought to mean, Mr. M 
Mr. Moss. Well, I quite agree. Congres 
Mr. Mraper. But I think you took a bit different position than | that it 
Mr. Scribner took on the applicability of that section, and regula | formati 
tions issued pursuant to it to a request by Congress for informs | the othe 
tion. investig 
I think Mr. Scribner has told us that unless Congress expressly ex | giving | 
cludes itself from access to the information that it was pretty clear Mr. I 
that it has its general investigative authority. [agree 
Mr. Farrtneton. I concede that Mr. Scribner, I think, has som | right. 
points to support his view, if that is his view. But in view of th Mr. 1 
age and history and the use to which this has been put and the way | ofhist 
it has been construed, I would feel the other way about it, sir. Mr. | 
Mr. Fasceti. Or, misconstrued. record. 
Mr. Farrtneton. Well, it has been accepted at least, Mr. Fascell. | think \ 
You and I discussed this when I was before you before. a ques’ 
Mr. Fasce.y. I remember it. passed 















Mr. Meaprer. It is your position, then, that if Congress expressly | srvel 
gave the authority or imposed the duty upon an executive agency to | tax ar 
keep matters confidential, with discretion in the head of the agency really 
to make exceptions to that general rule, that. that would apply to | apart 
Congress the same as it would to the general public. if the 

Mr. Farrineron. I think that Congress could reasonably be ex | «inat 
pected to state in the statutes any exceptions which it wanted applied. Mr. 
They are the legislative body; they are the ones that write the lav. here. 
And they might reasonably be expected to state any exceptions of of the 
that character which it seems to me they would want to be applied. the G 
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yr. Meaver. In other words, it is your interpretation of the law 
hat Where Congress does not expressly exempt itself from the ap- 
ication of that statute relating to the access to information, that it 
as divested itself of its general investigative authority and subpena 







~% 
ower - . J ; d 
Mr. Farrincron. Subpena power, of course, is another thing. But 





ini} [wouldn’t want to agree to a statement that broad, sir. I think in 
um} qnstruing a law, you have got to look at the hearings. You have to 





ok at the legislative history, the reports, and the debates. You have 
«o look at all of it. And I hardly think we can say, sir, with com- 
plete sincerity as to whether or not a part icular statute should be con- 
¢rued one way or another. I dislike, sir, to express an opinion on that 
basis. 

Mr. Meaper. Well, you can see it is basic. 

Mr. Farrineron. I know it is basic. 

Mr. Meaper. Because you recognize, I asume—lI don’t know that 













f.} [asked you this question—you recognize that Congress has some 
of} right to get information under McGrain versus Daugherty ? 
b- Mr. Farrineron. I recognize Congress is a legislative branch of 





the Government. 

Mr. Meaver. And part of its legislative power is its investigative 

wer ? 

Mr. Farrrncron. Yes; I accept that. 

Mr. Meaper. As I understood Mr. Scribner’s interpretation, unless 
Congress expressly did away with its investigative power, any statutes 
that it might pass that related to accessibility of the public to in- 
formation, would not apply to Congress. But you seem to put it 
the other way around, so that unless Congress expressly reserves its 
investigative power, it does away with it every time it passes a law 
giving the executive officers the right to withhold information ? 

Mr. Farrineron. I hesitate to put it on that broad a basis, sir; that 
lagreetothat. But Iam willing to concede that Mr. Scribner may be 
right. 

Mr, Meaper. I think Mr. Scribner may object to my interpretation 
of his testimony. 

Mr. Scrizner. Well, Mr. Meader, I think whatever I said is in the 
reord. And, I think at the time it was clear—at least in my mind—I 
think what I was attempting to express was again that each time it is 
aquestion of interpreting the particular statute that Congress had 
passed, and that Congress could pass a statute of this nature and re- 
serve rights to itself, or it could pass a statute as it did in the income- 
fax area which would be applicable to Congress. It is a question 
rally for the Court to decide in the ease, what Congress intended in 
aparticular situation. Congress, of course, since it passed the statute, 
ifthe interpretation isn’t as Congress would like to have it, Congress 
can amend the law. 

Mr, Mraper. But you know we are dealing with a basic principle 
here, It is very important in my mind in dealing with this as part 
of the Congress’ right to information from the executive branch of 
the Government ; it is like the principle of presumption of innocence 
othe burden of proof. The question is: Must it affirmatively appear 
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that Congress intended to divest itself of this investi 
is the reverse the case? Must it affirmatively appear in each such 
statute that Congress intended to reserve its investigative power? 1 
tend to the view that, unless Congress expressly, in the language of 
the statute, or in the hearings, report, and debates, clearly exp 

an intent to divest itself of its investigative authority, it retaing it 
And a statute which applies to the access of the public to informatio, 
is not automatically applicable to Congress. 

Mr. Scrtpner. I just think we are in a tremendously important 
and that Congress ought to be explicit as to what its intent is when it 
goes into those fields. I say again if there is a constitutional yj t 
given to Congress, Congress can’t lose that right by the fact that it 
does not pass a statute on some particular date to exercise it. Tf it hag 
that right, and the Constitution imposes it, it has the right. 

Mr. Moss. Title 5 United States Code, section 22, isn’t that just g 
housekeeping statute? 

Mr. Scripner. It seems to me there are some decisions of the courts, 
the Boske case, and others, all in that field, and that this is one area 
that is not clear at the moment. You certainly can find good author. 
ity that it is just a housekeeping statute. But you can get authority— 
and I think there are indications in the material that has previously 
come before this committee—that the statute may go beyond that, 
The language—unless you adopt Mr. Meader’s point that a statute js 
only applicable to Congress if Congress says so in so many words— 
the language is very broad language. 

Mr. Moss. We are dealing with a hypothetical case. We sent this 
question out to you gentlemen. We asked you to study and to be 
prepared to give us some opinion on it. 

Do you find anything in the study of this question which indicates 
that Congress intended that it be used as a means of withholding from 
the Congress itself the information which the Congress seeks. Is 
there anything in the reports, anything in the statute that indicates 
that that was the intent? 

Mr. Scripner. I personally think that the Touhy case and the 
Boske case and the decisions in that area have raised some questions, 

Mr. Moss. Would you tell us how? 

You have the cases in mind. Would you give us citations and your 
interpretation as to how they bear on this right of the Congress to 
request information and have it withheld under this? 

Mr. Scripner. I beg your pardon. 

Mr. Moss. Yes. Most assuredly we would have it in the form ofa 
memorandum. 

Mr. Scrinner. I didn’t get your question. 

Mr. Moss. You have had an opportunity to study. You have these 
citations in mind; these cases in mind. I would be interested in how 
you interpret them, or use them as a support to your contention that 
this section here confers upon executive departments the right to 
withhold from Congress? 

Mr. Scrisner. My position, sir, is that there is some confusion on 
this. I have not passed on this statute myself. I have had no occa- 
sion to. I should be very glad to see if we can get you up a memo on 
these cases which, as I have picked them up going through the material 
which you have had before this committee, seem to indicate a lack of 
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ment on this issue. That is the only point I care to make. Asa 
natter of fact I think if you will look at the questionnaires that you 
ave from various departments they have a difference of opinion on 
what the cases have said and what position they take. I think if you 
will look at the Treasury uitvann 

Mr. Moss. Oh, I want to quickly concede that the unanimity is not 
characteristic of the testimony that we had. oe 

Mr. Scripner. I shall be glad to put some authorities together for 
you; although again, I would be defending a position which we have 
not taken. : oui a : 

Mr. Moss. I think the position taken by Treasury—and I am going 
atirely from memory here on title 5, United States Code, section 22 
it the time of the hearings last November, was that it was purely a 
housekeeping statute. And as I recall, Mr. Rose’s testimony sup- 
ported that position. ' 

Mr. Scrrpner. The only point I was making at all was that I did 
think there was some authority that talks the other way. 

Mr. Mrrcnety. Will you concede that there has never been a court 
decision as to the Congress’s right to information based on this 
statute? 

Mr. Scripner. No, sir, I can’t concede that. Because I have not 
researched the field. 

Mr. Mircnett. At page 7 of the committee print, covering every 
ease that has been cited in anyway, it appears there has never been a 
ase involving the right of Congress to know in any field. In your 
memorandum, will you answer that specific question? Has there ever 
been a legal case on the right to deny information to Congress based 
on this statute 

Mr. Scrisner. I think my memo touches on the situation that you 
areasking about. 

I don’t really think it is the Treasury’s position to defend that 
situation. You are asking me to become an expert in a field where I 
have no experience. 

Mr.Moss. No. I think we will modify that request. 

Mr.Scrisner. Thank you, sir. 

Mr. Moss. I would be interested, however, in having Mr. Farring- 
ton prepare a memorandum on this particular point, supporting your 
view that it does confer upon your department the authority to with- 
hold from Congress. 





STATEMENT OF ROBERT L. FARRINGTON, GENERAL COUNSEL, 
DEPARTMENT OF AGRICULTURE 


_ Mr. Farrrneton. Mr. Chairman, on page 418 of part 2 of the hear- 
ings before your committee last fall, item 9 is entitled “Extent of the 
wuithority of the Department under title 5, United States Code, section 
2.” which is an opinion submitted under a memorandum from me 
and under my signature in which we discussed that for about 21% full 
pages. See also item 2 on page 416. And I referred to that in my 
etter to you, Mr. Chairman, a few days ago on this matter. 

Mr. Mrrcnety. In view of the data you have received from the 
‘committee in connection with this panel discussion today, is there any- 
thing in the statement you submitted back last November that you 
vould care to modify? ~ . 
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Mr. Farrrneron. I don’t know of anything, Mr. Mitchell, 

Mr. Mircnetr. In other words, you feel not withstanding What 
has been compiled by this committee, the committee staff study, the 
committee print, the panel discussion with the other legal authorities 
and their analysis of the very cases that you have cited, that Your 
memorandum still stands? 

Mr. Farrineron. I feel that way about it, yes, sir. 

Now, I submit this is an open question. And I submit there ay 
arguments on both sides. And I again make the point I am not eXpert 
in this field. 

Mr. Mircnein. Well, sir, because of the fact that there never has 
been a court case testing the right of Congress to know, which is tly 
subject of discussion right now. 

If there has been, then, I would like to see it. That is the substang 
of the committee print; the staff study you have got; and it is the sub. 
stance of the testimony of the outside legal experts that we had, as fy 
as title 5, United States Code, section 22 is concerned. 

I would like to quote from the record on page 443 of part 3 of the 
panel discussion with outside legal counsel : 


The statute says: custody, use or preservation. 

It does not say “nonuse.” It does not by its terms or by necessary or reason. 
able implication sanction withholding, secrecy or suppression. Destitute ag it is 
of definitions and standards, it has been tortured into authority for denial of 
freedom of information or as the above mentioned committee print of the Cop. 
mittee on Government Operations puts it: It has been made into an information 


statute in the absence of specific and comprehensive legislation on the subject 
by the Congress. 


And this is Dr. Harold L. Cross, counsel for the American Newspa- 
per Editors’ Freedom of Information Committee speaking. 

I find no judicial decisions on congressional, public or press inspection under 
the statute or regulations purporting to be authorized thereby. It is officially 


cited and applied as against all three of those classes of citizens. 


Mr. Moss. Well, of course, we come down again to a matter of 
opinion. 

Mr. Fasceiti. Yes. Mr. Chairman, I would just like to say when the 
man states his opinion, and we are not going to convince him to change 
it, I think we ought to just keep going and get some more questions in. 
At least these gentlemen are all working for the Government, and they 
are going to take one position as they see it in order to protect their 
agency and the administration. And I think we are wasting time. 

Mr. Mrrcnexi. Question No. 2: Does this statute apply only to 
executive departments, or does it include independent regulatory 
agencies ? 

Mr. Farrrncton. I think that question ought to be answered by the 
Attorney General. I am in an executive agency. I am not an expert 
in this field. 

[am concerned primarily with price supports, marketing quotas, 


acreage allotments, and so forth; and I think that should be referred 
to the Attorney General. 


Mr. Mrrcenety. Thank you. 
Mr. Scribner, do you agree with Mr. Farrington’s statement? 
Mr. Scrrpner. Well, I didn’t understand he made a statement. I 


thought he just said he preferred to have someone else answer the 
question. 
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Mr. Moss. That is correct. 

Mr. MrrcH et. Yes. The Attorney General. 

Mr. Fascetn. Ask him what his opinion is on that statement. 

Mr. Scripner. I will be very glad to have the Attorney General 

answer all these questions. Se ; . 
"Mr. Moss. I might add that it is much more helpful to the committee 
if we can have the considered opinion of the members of the panel. 
We, of course, know that it is easier to go to the Attorney General 
to get the general policy of the Government. 

Mr. Fascett. I am not so sure it is. But, let’s go ahead. 

Mr. Scripner. I personally—and I know the rest with me here— 
desire to be just as helpful as we can—— 

Mr. Moss. I appreciate it. 

Mr. Scripner. I am sure you are getting tired of these representa- 
tions of our lack of information in this field. But I know you appre- 
ciate that this is not an area in which we work day in and day out or 
week to week. 

Mr. Moss. Certainly. 

Mr. Fasceti. Our cross-questioning is only for the purpose of 
drawing out and developing your thinking as far as you care to go 
on the matter, realizing full well that you have a certain limitation 
based on the responsibility of your department. 

Mr. Scripner. Again, in answering the question that has just 
been put : 

I would think that maybe the independent agencies ought to answer 
that. But I am and have been concerned about a statement in the 
committee print of May 3 in which their second conclusion is that as 
far as access to information is concerned, the courts have not distin- 
guished basically between executive agencies and quasi-legislative or 
quasi-judicial agencies. This would lead me to believe that if you 
determined that one had a privilege, there being no distinction, the 
privilege would carry over into the other areas. 

Mr. Mrreneti. That is from the staff study “The right of Congress 
to obtain information from the Executive and other agencies of the 
Federal Government.” 

Mr. Scripner. It is your conclusion ; yes. 

Mr. Fascet.. Wait a minute now. 

I would say that somebody is confused, and I am afraid it might be 
me. So, let’s get me cleared up. 

You say you are concerned about this statement. Now, are you 
concerned because you feel that the application to one type of agency 
would flow over to another type of agency? Is that what it amounts 
to? 

Mr. Scripner. It would seem to me that the committee, having taken 
that position, that it answers the question. Left to my own devices it 
might appear to me that there would be some things which applied to 
departments which are directly under the President, which might not 
apply to independent agencies, for example, the Veterans’ Admin- 
istration. 

Mr. Fasceiy. In other words, there would be one ruling as to those 
agencies directly under the President and another ruling as to those 
which are so-called independent agencies ? 

Mr. Scripner. There might be, yes, sir. 


69222—57—pt. 12——_5 
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But the committee staff, it seems to me, has said that it either Oe 
all one way or all the other way. They say there is no distinction 
between the rights of the two groups. 

Mr. Fasceux. I do not interpret it that way. That is the reason | 
was questioning on this. 

In other words, if this memorandum 

Mr. Mircueint. What page are you referring to? 

Mr. Scripner. Page 25, the second numbered paragraph under 
“Conclusion of Law.” 









































Mr. Fasceiz. This is in the committee print on the “Right of Con- 
gress To Know”? 


~ Mr. Mircnetu. Yes. 

Mr. Scrisner. In other words, again, without having any specific 
situation in mind, I can see where you might decide that the Secretary 
of State in some particular area, because he is working directly unde 
the President, had certain privileges, rights, of withholding. And] 
would think that maybe you should examine whether that same priyi- 
lege of necessity applied to the Interstate Commerce Commission or 
the Securities and Exchange Commission, or other agencies. 

I said I was a little troubled, because it seemed to me that this 
statement indicated that if you once concluded that there was q 
privilege in a department head, in a member of the President’s Cabinet, 
that there is that same privilege in a quasi-legislative and quasi-judicial 
agency. 
























































Mr. Fasceii. But I think the determination—well, you are basing 
this thinking or remarks of yours on the theory that the predicate is 
that there might be some right in the Executive, and the conclusion js 
based in this report on the predicate, that Congress has a right to 
know from everybody. Therefore, there is no difference between the 
executive agency and the so-called independent agency ? 

Now, if you reverse this position around and you start out with the 
predicate that there is a right in the Executive, you have to first resolve 
the question as to whether or not that right is one which can be 
delegated to a department head; and then you have to resolve the 
question as to whether or not that same right exists in an independent 
agency. But those are not the questions that are raised by this com- 
mittee print, you see. 

Mr. Moss. It says— 
























































As far as access to information is concerned, the courts have not distinguished 
basically between Executive agencies and quasi-legislative or quasi-judicial 
agencies. 


Mr. Fasceiti. Yes. But the point is, Mr. Chairman: What was the 
question they were deciding? 

Mr. Moss. On the right of Congress to know. 

Mr. Fascet,. Right. That isthe thing. 

Mr. Moss. And the courts have not so distinguished, have they! 
Or is that in error ? 

Mr. Scripner. No, sir. But the point I am trying to make is that 
the reverse may also be true; that if there is no distinction to be made 
between executive agencies and quasi-legislative and quasi-judicial 
agencies, then if you conclude that there is a right in an executive 
agency— 
Mr. Moss. But we did not say that. 
We said the courts have not held. 
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Mr. Scripner. I understand that. You have said that the courts 
make no distinct ion. ‘Therefore, it would seem to me to follow that if 
tis concluded subsequently that the Executive has a right, that based 
gn this statement which appears in this print 

Mr. Fascetu. That is a good point. 

Mr. ScrisNer. ‘The quasi-legislative or quasi-judicial agency would 
have the right. 

Mr. Fasce.t. It isa very good point. 

But it is not always true in law. In other words, we have the sit- 
sation where the courts have held that with respect to Congress’ right 
to know, there is no distinction between the executive agency as such 
and the independent agency. 

It does not follow, therefore, as a matter of law that the converse is 
true, Which is that if there is a right in the executive to withhold, 
there is an equal right in the independent agency to withhold. 

Mr. ScriBNer. But you see this statement does not say—— 

Mr. Fasceiy. I understand that. That is why I say that. I under- 
sand that. And that is why I say it is a very good point. It is well 
taken. 

And it is something that we will have to consider when we get into 
the discussion of the Executive’s right to withhold or not to withhold, 
and how it applies to a so-called straight executive agency and how it 
applies to a so-called independent agency. 

[agree with you. 

Mr. Scripner. Yes. Right. 

Mr. Moss. Just for your information, I have now the copy of the 
letter of June 18 from Mr. William P. Rogers, the Deputy Attorney 
General. And the reference to the document we had under discussion 
isin the last paragraph on the first page: 





As the Department wishes to cooperate with the subcommittee, there is en- 
closed a copy of the study which has been made on the following question—— 


And the letter quotes the very lengthy title. 

This study may focus attention on some aspects of this matter which are not 
raised by the list of suggested questions. 

Mr. Fasceiy. That is good enough for me. 

Mr. Moss. It indicates that it is their study. 

Mr. Fascety. That is right. Fine. 

Mr. Mircuety. The third question, submitted by the subcommittee 
to you gentlemen, is asking for a suggestion as to whether you think 
there should be an amendment to title 5, United States Code, section 
22, in order to facilitate the Congress’ and the people’s right to know 

Mr. Farrington ? 

Mr. Farrtncron. Of course, that is a question of judgment. I think 
that the way the Department of Agriculture is administering sec- 
tion 22 of title 5, that no amendment is necessary. 

But, again, that is a matter of judgment on the part of the Congress 
and the people concerned, and perhaps the Secretary of Agriculture, 
and the administration. 

But it seems to me as I have said before that we are applying it in 
areasonable way. 

Mr. Mrrcnetn. Mr. Scribner? 

Mr. Scrinner. Well, I would think that if you want clarity, it 
might be better to look at title 5, United States Code, section 1002. 
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Mr. Fasceii. Excuse me. 
Give me that again real slow. 

Mr. Scripyer. As I understand the question, if there is confusio, 
and a purpose to clarify with some amendment, it would be helpful jy 
this area to look at title 5, United States Code, section 1002. I mad 
the comment that I would feel that the clarification, if it is to com 
could be better made to title 5, United States Code, section 1002, rather 
than here. 

Mr. Fascetx. I follow you. Well, now, right on that point: From 
the statutory writing and trying to solve this problem—and, mind 
you, I have made no examination of all the statutes that might pos- 
sibly be involved—I do not know what Congress has done in the past, 
although our staff will certainly have that for us. It is one of the 
things we are going to have to determine. But just generally speak- 
ing, you feel that it might be a good idea to nail this whole question 
down in one single statute somewhere ? 

Mr. Scripner. [ think it would be tremendously helpful to thos 
of us who are charged with the day-to-day advising in the depart. 
ments as to what the various rights are. Because over the years—and 
particularly in the ‘l'reasury field—we have had this whole area grow 
up where they say this type of information you cannot make public, 
this material can only go to certain committees, and other material 
cannot go to anyone. 

Mr. Fascety. That is the thing I had in mind. 

In other words, if we are going to do a job on this thing—and I am 
looking at it from an administrative standpoint—you have got all 
these agencies and this question will arise—it seems to me it has been 
Congress’ habit in the past to provide for these things in instances 
as they came up. 

And we probably have a half a dozen or a dozen or more—— 

Mr. Mrrcnety. Hundreds. 

Mr. Fascetit. Maybe hundreds—I don’t know—of cases where we 
have either delimited or defined or enlarged or done something with 
respect to records and information and what not. 

And I was interested in seeing what the opinion of you administra- 
tive people would be if we tried to collect all of this stuff, and if pos- 
sible, to put it in one place so that we can have some kind of a basis 
from which you could operate without having to resort to numerous 
statutes. 

Mr. Farrineron. It would be highly desirable, I am sure, Congress- 
man, if it is possible. 

Now, I just don’t know. We have in Agriculture some 10 or 12 
statutes dealing with special problems. We cannot forecast the price 
of the cotton; we have a special statute on that. We have another 
statute that deals with tobacco statistics, as I recall it. 

And the job of bringing all those things together in one statute is 

Mr. Fasceix. Well, let me ask you another question right on that 
point. 

Obviously the staff could collect these hundreds and hundreds of 
statutes, and the committee could sit down and start thinking about 
how is the best way todo this. But it would be extremely helpful to us 
and probably to yourself if, for example, in the case of Agriculture, in 
the case of Treasury, VA, and whatever other agency there was, if they 
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were able to take all of the laws which Lerghceresii ~~ _ es 
gation—and I imagine you have got them compli a ae - . rh 
counsel’s standpoint—and your staff were able to say: “We » TOW ; i 
are the things that we pinpoint which we feel bear on this question by 
Caed then maybe give us some kind of an idea how it would be col- 
ected for that Department, if for nobody else. And then maybe if 
we got all these studies, the subcommittee could then make some study 
or arrive at some idea or conclusion as to how all of these things could 
beput together. ! 

But obviously if we take them one by one, unrelated as to agencies 
and departments, it might become an impossible thing. 

Mr. Farrtncron. We probably could do it for our Department. 
We have already, I think, commented on some of these things. But 
certainly we know what they are. And we could bring them together 
and cite them to the committee. 

Mr. Fasceti. Because otherwise if we did not do that, the only 
thing I could think of would be that when the legislation is proposed 
it would then become your duty to write a report as to the position 
of the administration as your Department sees it. 

And that at that point it might not be helpful; I mean, because you 
might have to decide that you are going to have to be against it. 

Mr. Farrtneron. We do lots of work, of course, for congressional 
committees, on legislation that we have to subsequently recommend 
against. But you do have a point there. 

“Mr. Fascetn. Just thinking out loud—and I am not trying to bind 
anybody to any comments or understanding—and this applies to all 
the gentlemen who are here on this panel: 

If it became necessary in the course of this study in order to do a 
good job of the statutory draftsmanship in the best interests of get- 
ting a good statute, whether you were personally opposed to it or 
whether your Department would eventually be opposed to it, do you 
feel that you could cooperate with the subcommittee in arriving at 
the best draftsmanship anyway of what the subcommittee is trying 
toaccomplish as it might possibly apply to your Department ? 

Mr. Farrtneron. After the policy determination was made as to 
what you wanted in there? 

Mr. Fasceiy. Yes, that is right; after the policy determination was 
made, 

Mr. Lipps. Once you determine what you want, there should not 
be much difficulty in agreeing as to whether that language will accom- 
plish it insofar as our agency is concerned. 

Mr. Fascei. Also advising us what problems it might bring on 
your agency from an administrative standpoint ? 

Mr. Scriener. I hesitate only because of the impingement on the 
tax field. 

Mr. Fascein. Yes. 

Mr. Scrrpner. As you know, in the new code they went into a lot 
of those things. As you know, when you start in that field, you run 
into another whole area. 

We certainly can present to you the fields where we now have 
statutes which limit. The Treasury problem is mainly one of working 
under statutes which limit our right to make disclosures. 
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We certainly can give you technical advice on them. T ama little 
troubled if the Department policy was clear, that we don’t think that 
basic legislation should be adopted, whether we would be free to act, 
Should we say if we are going to be hung, here is the kind of x» 
we would like to have you hang us with; because we think it would 
work the best. 

We might have a little problem on that. 

Mr. Fascetu. I think that is a fair reservation. 

Mr. Mircuett. I take it then that you do not have any amendment 
to suggest at this time based on that previous discussion to this title 5 
United States Code, section 22? 

Mr. Scrisner. No, sir; I do not. 

Mr. Mircuety. Mr. Farrington? 


5 U. 8. C. 1002 


Mr. Farrtneton. That is correct. 

Mr. Mircneti. May we proceed, Mr. Chairman, to title 5, United 
States Code, section 1002? 

Mr. Moss. Yes. 

Mr. Mircueny. Question No. 5: 


Do you not think it paradoxical that a statutory provision clearly intended by 
Congress to make administrative information available should be asserted by 
many agencies as authority for the denial of information to the public? 

Mr. Farrincton. Well, the way the question is stated there, it is4 
little hard to answer. 

I think the statutes have been construed fairly, sir, and reasonably, 
I believe we have. 

Mr. Mrrcnexz. Does the Department of Agriculture operate under 
this statute? 

Mr. Farrincton. We operate under it: yes. Both it and section 9 
of title 5. 

Practically all the information we withhold, I am sure, meets the 
test of good cause found, as required by section 1002. 

Mr. Mircuetu. Mr. Scribner? 

Mr. Scrrpner. We have a reservation that Mr. Rose went into in 
some detail that is published under the Administrative Procedure 
Act, reserving the right to withhold confidential material for good 
cause found. 

I cannot think of anything we hold confidential under that. But it 
is there in the published administrative procedure provision. 

Mr. Mircnet.. Mr. Lipps? 

Mr. Lipps. We do not generally apply that particular section. 

The way you have asked your question is: When did you stop beat- 
ing your wife? 

Mr. Mrrcney. That question is related to another question coming 
on later. 

No. 6: 


Does this section apply to information sought by the public? 


Mr. Moss. Well, I am interested in Mr. Lipp’s comment there. 

I think there is considerable difference, if you analyze the question. 
I understand that the legislative history on section 1002 clearly was 
to bring about the free flow of information. 
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Mr. Lirrs. Primarily that is true. But it still specifically contains 
provision for withhol ling information for good cause shown. 

Mr. Moss. Now, there it gets back to this “other point that I was 
interested in in talking with Mr. Farrington. And that is whether 
you derive whatever authori ity you have for withholding information 
from title 5, United States C ode, section 1002, or whether you derive 
it from title 5, United States (¢ ode, , Sec tion 22? Pe. 

Mr. Lirps. Insofar as the VA is concerned, sir, as I said in my 
opening statement, we do not feel that section 22 is applic ‘able to us. 

Mr. Moss. I am ine ‘line d to agree with you. 

Mr. Lirrs. We do feel that when the occasion arises—and it is very 
rare—1002 (c) would apply to our agency. But we do not have to go 
to that, because we have Veterans Regulation No. 11 as amended. 

Mr. Moss. 

You are in somewhat the same position, I think, as the Civil Service 
Commission, although they fought like mad to get under both of 
these sections. They claimed the same status as a department. 

But I had directed a question to Mr. Farrington. 

Do you feel you derive the authority to withhold from section 22 or 
from ‘sect ion 1002? 

Mr. Farrincron. We rely on both, Mr. Chairman. 

Mr. Moss. Which is the mos st con venient ? 

Mr. Farrineron. No. We figure the statutes are more or less eom- 
plemen ntary to each other, Shall ¥ ny. And we try to administer see- 
tion 22 of title 5 in pra tically the same Way as is required in the case 
of findings under 1002. 

Tam not too familiar with all of the legislative history under 1002, 
but I do not think it adds very much to section 22. 

Mr. MircHecyi. But pecifi cally 1002 does : olve you, the way if is 
worded now, the right to withhold in certain mstances ? 

Mr. Farrincron. That is correct. 

Mr. Mircue ty. That is not in title 5, United States Code, section 22, 
in the language of the statute? ‘There is absolutely nothing, except 
an interpretat ion of the word “use.” 

Mr. Farrineron. [ am aware of that. And we have been over it, 
Mr. Mitchell, already. You asked me for my opinion under section 22 
of title 5, and I eave it. 

Mr. Mircueryu. Yes. 

Mr. Moss. I was trying to quickly review your responses of last 
November. Because at that time there was general agreement, with 
the ex ception, I believe, of Mr. Meloy of Civil Service, that title D5 
United States Code, section 22 was a housekeeping statute o1 ily, and 
that the use of the material in there, the authority to withhold, ‘would 
come under title 5, United States Code, section 1002. And it was my 
recollection, and I stand ready to be corrected, that you were in agree- 
ment with that view at that time? 

I have not confirmed that ™ my quick review of your testimony. I 
know it was true of the Treasury Department, and the Post Office 
Department, Mr. Goff. 

Mr. Farrineron. I feel, Mr. Chairman, that we do have authority 
under section 22 of title 5. But I do not think any of our regul: ations 
or any of our actions fail to meet the test of 1002, 

Mr. Moss. As I say, I have not found anything that would indicate 
that your position has ch: anged from November. 
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Mr. Fascetn. He did not s: 
any authority. 

Mr. Moss. No. I realize that. 

He said it would meet the test. 

Mr. Fascetx. Yes. But he did in a prior statement say th 
derived the authority from it. 


uy by that statement that they derived 


at they 


OFFICIAL RECORD 






Mr. Mircne.u. The next question: What is an official record Within 
the meaning of title 5, United States Code, section 1002? 
ever seen a definition, gentlemen, of “official record” ? 

Mr. Farrington? 

Mr. Farrincron. We refer to the Attorney General’s Manual issued 
in 1947 with which I am sure you are familiar. And that is about the 
best general discussion of it that I know of, Mr. Mitchell. 

Mr. Moss. Wouldn’t it be better to define it by law? 

Mr. Farrtnoton. Well, if you can, sir. 

Mr. Moss. It is done in most States, isn’t it ? 

Mr. Farrineron. I think that is right. 

Mr. Moss. Mr. Scribner? 

Mr. Scripner. Well, you have asked that same question of all of 
your experts that testified before. I think they indicated that there 
was considerable confusion. I cannot point out any authoritative 
holding. I think that in most instances when a specific question comes 
up, there would not be much doubt as to whether the record was or was 
not an official record. But I cannot point out a ruling at the moment, 

Of course, as you well know, you could affirmatively make certain 
things official records. Whether you could draw language that would 
carve out everything else, I would rather have you struggle with. 


Mr. Lipps. I concur in the views expressed by the two other gen- 
tlemen. 
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Mr. Moss. We are at least pioneering a little consideration in that 
field. 

Mr. Lirrs. The only thing I can add is that these gentlemen ap- 
parently—at least, Mr. Scribner’s last remark is adhering to the rule 
that “the express mention of one thing implies the exclusion of all 
others.” Of course that does not necessarily follow in all instances as 
you gentlemen well know. 

Mr. Mircuenti. The next question; does that term refer only to 
records of official action taken by an agency? That is, the official 
record ? 

Mr. Farrtneron. I would think not. 

I mean, if you rely on the definitions, and we do, given in the At- 
torney General’s Manual of 1947, there are things in there which in- 
clude other than matters of—how is the question phrased ?—records 
of official action. 

Mr. Mircuez. I repeat what the chairman just said a few minutes 
ago: 

Don’t you think it would be better to state it in law? 

Mr. Farrincton. I think it is all right, Mr. Mitchell, if you can, 
sir. 

I sincerely doubt that you can cover all these things in law. 
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Mr. Mircnety. Well this is the Attorney General’s interpretation 
of what an official record is. And he is not the law either. 

Mr. FarriNGTON. He is doing the best he could to reach a reason- 
able construction under the statute. 
~ Mr. MircHELL. I meant as far as courts were concerned, ' 

The next question ; does this term “official record’ include informa- 
tion gathered by its staff, recommendations of the staff, reports made, 
intermediate pee - eng of the staff and other matters on the 
abiect under consideration ¢ 
OP rises NGTON. Again, going back to the Attorney General’s Man- 
sal, my answer would be “No.” ; 

Mr. ScripNer. I do not think I would want to answer quite as cate- 
sorically as that. It takes in a lot of territory when you talk about in- 
formation gathered by the staff, recommendations of the staff, and 
vie might have in a Coast Guard area some material that would be 
an official record and still would be a staff report, or an intermediate 
report,and so forth. | ihe! 

Mr. Mircuecy. Outside of the confidential informant area, you were 
discussing earlier ? 

Mr. Scripner. Yes. 

Mr. Livres. We too have records of that type where our field 
examiners go out and make investigations and reports. We con- 
sider those reports part of the official records. 

Mr. Mircne cy. Those are not available to Congress? 

Mr. Lirrs. I didn’t say that, sir. 

In fact, I said the contrary. That practically all of our records 
are available to the Congress and the committees of Congress for 
official purposes. 

Mr. Mircnetyi. The next question; does the tarm “official record” 
include every written document, or should it include every written 
document ? 

Mr. Farrineron. Again, relying on the Attorney General’s Manual, 
it would not include every written document. And I frankly do 
not see how it could. Maybeso. But I don’t see how it could. 

Mr. Mircnenn. We are still talking about official records. 

Mr. Scribner ? 

Mr. Scripner. Are you asking whether every written document in 
the Treasury Department is an official record ? 

Mr. Mircuey. Yes. 

Mr. Scripner. Is that your question ? 

Mr. Mircuewy. Yes. 

Mr. Scripner. I would say “No.” 

Mr. Mrrcneit. What documents are not? 

Mr. Scripner. Well, I would say this: I wrote some notes this 
morning preparatory to coming up here to testify. I made a couple 
of drafts. I would not think those are official records. 

Mr. Mirenett. Anything else? 

Mr. Scrisner. Yes, a great many things, I think, that you could 
go into. 

Mr. Mircnen.. I don’t want to take the time now. But could you 
furnish some illustrations of that to the committee? 

Mr. Scrisner. I could. I wouldn't want to try and be exhaustive. 
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Mr. Mrrcuey. Well, some. 

I understand if we obtain from a lot of different places angwex 
why, we might come up with some pattern. - 

That is the idea of the study and the panel discussion. 

Mr. Lipps? 

Mr. Lirrs. I feel exactly as Mr. Scribner does. Certainly eyey 
pertinent document is not a part of the official record. We hay 
numerous interoffice memoranda that are not official records, 

















































































2, plea 
Mr. Mircneti. Aren’t you people now giving a definition of the —, I 
term “official record” ? that ar 
Mr. Lirrs. No, sir; Iam not attempting to. I am just attemptin Mr. | 
to answer this question: Does every—and you are emphasizing the nder t 
word “every”—— . Mr. | 
Mr. Mircuety. Do you gentlemen feel that the term “official record” Mr. 
should be defined specifically ? Mr. 
Mr. Lipps. Yes. In r 
Mr. Fasceuu. It is very easy to do it. I can think of one right classifi 
now. | | have | 
That is: Every written document in the course of employment, ne’ 
period. Mr. 
Mr. Scrrener. In the course of employment ? there 
Mr. Fascetu. Yes, sir. Mr. 
Mr. Scripner. Well, now, I would be confused by what you meant Mr 
by “course of employment.” or an 
Mr. Fasceti. No more than you would if in the master and servant appli 
doctrine you had the theory of ascribing negligence on the part of the ubli 
servant to the principal when he was acting within the scope of his divul 
authority. M 
Mr. Scrrpner. The law books are filled with cases trying to de- M 
fine those very questions of master and servant. M 
I would think of a better one. stan 
Mr. Fascety. All right. tion 
Mr. Scripner. “Every written document.” give 
Every written document is an official record. B 
Mr. Fascetx. Leave out the question of whether or not it is within wit 
the scope of employment ? N 
Mr. Farrineron. Well, then, if we were going to, or if every written vul: 
document were going to be treated as an official record and be pre- me! 
served forever and all those things, I would say certainly that they for 
should be excluded, because you would have millions of dollars in- list 
vested in files in no time. hat 
Mr. Scripner. I agree. : 
Mr. Fascexu. It is a definition everybody can understand. . 
Mr. Lipps. You might add, of course, the phrase “every written pu 
document which is incorporated into the files is an official record.” 








There is a lot that might never go into the files. 














Mr. Fasceit. Yes, but you sure would have some mighty thin files ™ 
if we adopted that definition. 

The Government would save a lot of money then. There wouldn't ir 
be any files at all. ti 





Mr. Scrirner. If you said “every document on a pink piece of 
paper” that might be more helpful. 
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Mr. Fascetx. You can see that when we get to writing this a 
ye are going to have to call on you gentlemen in order to get goo 
draftsmanship. 2 

Mr. MrrcHELL. Question No. 12: 


If there are cases in which your department or agency has applied the ex- 
ption of “any function of the Government requiring secrecy in the public 
interest” to withhold information otherwise required to be divulged by 5 USC 


1002, please list them. 

Mr. Farrtncron. I don’t know, unless there are some documents 
that are classified under Executive Order 10501 as secret. 

Mr. Moss. That would not be withholding for good cause found 
under that section. 

Mr. Farrineron. I assume it wouldn’t. 

Mr. Moss. That would be under Executive Order 10501. 

Mr. Farrtnecron. I assume it would; yes. i. 

In practically all of our material that is classified that way, it is 
classified somewhere else, because we are not a sensitive agency. We 
have a few sensitive positions, but we are not basically a sensitive 

ncy. However, we get sensitive material sometimes. 

Mr. Moss. If it comes from another agency, you have no authority 
there to classify it at all? It is classified by the originating agency ? 

Mr. Farrineron. Yes. And we have no authority to declassify it. 

Mr. Mircue.y. Well, this phrase did not apply to national defense 
or anything that pertains to Executive Order 10501. This phrase 
applies to any function of the Government requiring secrecy in the 
public interest to withhold information otherwise required to be 
divulged. 

Mr. Farrincton. I don’t know of anything I could list there, sir. 

Mr. Mircue.. Mr. Scribner? 

Mr. Scripner. Since I have been in the Treasury I know of no in- 
stance of application of the exception which has come to my atten- 
tion. Asa matter of fact, I do not recall anywhere where we have not 

iven the material. 

But I do not recall where the exception came up as a basis for 
withholding. 

Mr. Lirps. I don’t know of any occasion where we refused to di- 
vulge information on the basis of secrecy. We have, as you gentle- 
men well know, on two occasions declined to give the newspapers in- 
formation that they have asked for, namely, the one occasion of the 
list of our patients, and on another occasion the list of builders who 
had been suspended. 

Mr. Moss. Yes. 

We are still negotiating with you on that, and we intend to continue 
pushing for it. 

Mr. Lipps. That is to the general public as distinct from the com- 
mittees. 

Mr. Moss. I know. 

I still fail to see where there is any good cause found in the public 
interest to continue to withhold the names of contractors who have 
taken a group of veterans to the cleaners. 

Mr. Lirrs. I have no desire to argue with your evaluation of that 
answer. 

The administrator has evaluated it differently. 
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Mr. Moss. That is a subject where we are going to do a little probin 
If there is not more success, I think we will have very definite reehae 
mendations. 

Mr. Lrrps. Those are only two occasions, sir, where I know we hayp 
declined to give that type of information to the general public, And 
those are the occasions—well, in both occasions we. gave it to the 
committees that asked for it. 

Mr. Mircuent. Next question: “Who determines in specific cases 
in the agency where secrecy in the public interest is required 2” 

Mr. Moss. Just a moment there. 

While we are on that: I was not going to get on specific cases, byt 
as the associate counsel, what is your citation of authority for with. 
holding that information? You are not covered under this Admin. 
istrative Procedures Act. 

Mr. Liers. No, sir. We look to section 11. 

Mr. Moss. Veterans Regulation No. 11? 

Mr. Lipps. Yes. 

Because they are in connection with the claims before the Veterans 
Administration. One instance is hospitalization, which is a benefit, 

Mr. Moss. I am talking about the contractor list. 

Mr. Lipps. The contractors involve claims for a loan guaranteed on 
insured loan. 

Mr. Mrrcuet. I believe you admitted in the correspondence with 
the committee that there was no statutory authority ; isn’t that correct! 

Mr. Larps. We said our statutory authority is Veterans Regulation 
No. 11, sir. 

Mr. Moss. We are going to ask you to reexamine that a little later, 

Mr. Lirrs. You will recall—we said that the former General 
Counsel put it on the basis of legal propriety. 

Mr. Moss. I do not recall the phrase. But it wasn’t very convincing, 

Mr. Mrrcueti. Have I got your statement that you gave before 
the committee there ? 

Mr. Lirrs. Yes, sir. It isn’t in there, that particular thing. 

Mr. Mircnetn. Yes, it is. 

Mr. Lips. Here it is. The thing we are talking about now is not 
in there. 

Mr. Mrrcneni. You say right here—— 

Mr. Lipps. It is Veterans Regulation No. 11. 

Mr. Mrrcneri. The thing you admitted before the committee was: 
“May release information, statistics, or reports to—” 

Mr. Lares. Yes. Which in his judgment—— 


Mr. Mrrcnetn. Which in his judgment if released would serve a 
useful purpose. 


Mr. Lirrs. Yes. 

Mr. Mrrcneti. That is what the chairman is talking about right 
now; in his judgment. 

Mr. Lares. We told you in that particular letter as I recall that the 
former General Counsel said it would be legally improper—not il- 
legal. You gentlemen said : “We don’t want to know about the impro- 
priety. We want to know about the legality.” In our reply we said 
that under veterans regulation 11, as amended, the administrator, if 
he found that it will serve a useful purpose, could release the list. 
However, on a review of the matter, it was his determination that it 
would not serve a useful purpose to release it. 
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Mr. MircH ELL. Who reviews his decisions ¢ 
Mr. Moss. I recall I suggested that he review that on the basis that 
ople in a community where a contractor has been taking some people 
or veterans to the cleaners, and has in effect been blacklisted by the 
Veterans’ Administrat ion, it would be very much in the public interest 
that he not continue to do business with veterans. 

But we will get on with the questions. 

Mr. Mircue.u. Let’s take question No. 16. 

In view of the legitimate interest of the public in the functioning of depart- 
ments and agencies, in your opinion should the limitation of persons “properly 
and directly concerned” be stricken from title 5, United States Code, section 
1002 (c)? 

Mr. Farrineron. I have thought that the provision was both logical 
and reasonable and it wasn’t necessary to strike it. 

Now, again, that is a question of judgment. 

Mr. Mrrenect. Mr. Scribner ? 

Mr. Scrisner. Well, it seems to me—I have been troubled by that 
“properly and directly concerned,” and, as a matter of fact, some of 
the people who have worked with me and I don’t agree on my thought 
as to areas in which the press and public are very vitally concerned. 
Insome areas there would be no reason to withhold information except 
one of expense. If you open records up without limitation and there 
isno authority to withhold at all, you may have some problems. For 
example, we had a request from people who wanted to use income tax 
records, lists of people who had filed returns, and there are public 
records, to prepare a list to be used in soliciting magazine subscriptions. 
They wanted to come in and use our files to make duplicate lists. 
They would have secured thousands and thousands of names. It was 
aclever idea. ‘They would have had a list of people who had filed tax 
returns. ‘This example gives you a little bit different area. We told 
those making the request “We just can’t approve. Sure, you have a 
right to come in and see if John Jones has filed a tax return or see if 
\0 people have filed returns but we can’t grant your request.” 

If we don’t have the right to limit records to persons properly con- 
cerned you may put some of your agencies to a tremendous amount of 
expense to satisfy somebody’s rather idle curiosity. 

Mr. Lirrs. We feel exactly the same way about it as does Mr. 
Scribner. And particularly we have very recently been indirectly 
accused of giving this outfit here in the Washington Building and the 
Barr Building that mails out what appears to be checks to veterans. 
Now, where they got their list, we don’t know. But we have been 
indirectly accused of it. 

Mr. Moss. You mean that collection agency ? 

Mr. Livres. Yes, sir. 

We have had three different occasions where by innuendo we were 
accused of giving them a list because they happen to have been men 
who were just recently discharged who got those imitation checks. 

Mr. Moss. I think whoever accused you didn’t know much about the 
function or the activities of that collection agency ; because unless they 
had a claim against the veteran it is highly unhkely that they would 
be referred to the organization. It has quite a number of names 
certainly. 

Mr. Lirrs. We don't collect through a collection agency. 














































2718 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 


Mr. Moss. I know you don’t. I would say that certainly would not 
seem to be justified. 


At least I hope you don’t collect through a collection agency, 
Mr. Lrrrs. I can assure you we don’t. 

Mr. Mrrcnety. I think it would take too long to answer question 18 
Could you help us by answering that by a memorandum later? 


18. If there are cases where your department or agency has applied the exce 


tion of any matter relating solely to the internal management of the agency 
please list them. : 


Mr. Scripner. I don’t know of any as far as the Treasury jg 
concerned. 

Mr. Lires. I have given you the two. 

Mr. Farrincton. I can comment, Mr. Mitchell, and see whether 
my answer is sufficient. If not, I would be glad to supplement it, 

Our regulations themselves don’t provide for withholding solely 
on the ground that the record relates only to internal management, 
And generally our decision is whether or not a document will be 
published in the Federal Register. If we think publication is yr. 
quired, it is published. Now, maybe you would like me to elab- 
orate on that? 

Mr. Mircueti. There are many cases in which there are papers, 
and so forth, in connection with the internal management—at least 
this committee has heard them—that are not published in the Fed- 
eral Register. 

Mr. Farrtncton. Of course, we do have regulations dealing with 
confidential material. But I mean I don’t see 


Mr. Mircuetxt. Well, I am talking about, for example, a staff 
memorandum. 


Mr. Farrineton. Yes. 
Mr. Mitcueti. Which is usually looked upon by the Depart- 
ment as an internal management document? 


Mr. Farrtncton. I mean we don’t withhold it solely because it 
relates to internal management. 

Mr. Mircnetz. Why do you withhold it? 

Mr. Farrtncton. Maybe I had better supplement that for the 
record. 

A staff memorandum ordinarily wouldn’t be released. 

Mr. Mritcuetyi. Next question: Who determines in specific cases 
whether the matter relates solely to internal management? 

Is the—is it the head of the agency ? 

Mr. Farrrneton. The head of the Bureau in our Department. 
It has been delegated down. 

Mr. Fasceti. You say it has been delegated down ? 

Mr. Farrtneton. Yes. The Chief of the Bureau. The final au- 
thority is in the Secretary. But he has delegated it down. 

Mr. Mircneti. You are saying now that the determination havy- 
ing been delegated to the Bureau Chiefs, it is done by the Bureau 
Chief ? 

Mr. Farrineton. Yes. 

Mr. Moss. Now, if a request from a committee of Congress came 
up to the Bureau—— 

Mr. Farrrncron. He would determine it. And if his determt- 
nation was adverse—if he thought the determination should be 
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adverse, he probably would take it up higher. But he could re- 
jease it if he wanted it. ' ' 

Mr. Moss. If you—if he determined that he wouldn’t release it? 

Mr. Farrrncron. He probably would go to the Under Secretary 
or one of the Assistant Secretaries to check with his decision be- 
fore he made it final. 

He could release it at that level alone if he wanted to; if he 
felt that it shouldn’t be released, he would probably take it higher 
before he made the decision. 

Mr. Moss. You know there is the thing that troubles me: we 
talked about it—Mr. Scribner did—the Executive finally has to 
have the right to decide whether this document is a matter which 
should be made available to the Congress. And, yet we are hav- 
ing decisions made way down the line here on these internal or 
intraagency memoranda; working papers. And they are being 
withheld from Congress; or at least the right to withhold is being 
asserted frequently before committees of Congress. As the com- 
mitttees then continue to press, I notice that they finally get the 
information. But, initially, they are met with a barrier; that this 
ig an internal working paper a memorandum, and it is not avail- 
able to the committee. 

If the Congress were to recognize that, it could have its hands 
0 effectively tied, particularly in investigating any wrong doing 
which might be going on in an executive department or agency. 

Mr. Farrineron. Of course, Mr. Chairman, sometimes we are 
criticized, I think, for having withheld information when that is 
not really what we did. 

I mean some investigator shows up and he wants an investiga- 
tive report. Efe wants it then. We ask for time to study it to see 
what it is. To see what is involved. It may be 2 or 3 days 
before we can see whether or not there is anything in there that 
would jeopardize our access to further information; whether there 
is any confidential informants involved. 

In other words, it takes some little time to arrive at decisions 
on some of this confidential material. And, then, when we do 
make it available, why, the investigator feels like that we have 
been pressured into it, or we have withheld it from him, when all 
we asked for in the first place was the right to consider what was 
in the document. 

Mr. Moss. Well, there are cases too where there is pressure; I 
mean Congress still has the right to even issue a subpena to the 
Department of Agriculture. And while we have no court determi- 
nation as to how good that right might be, there are more in- 
stances where the Departments have produced the material under 
the subpena than there are where they have withheld them. 

Mr. Farrincron. We don’t want to be subpenaed, Mr. Chairman. 
We want to give you all the information we can. 

Mr. Moss. We don’t want to subpena you. We want full co- 
operation. 

Mr. Farrincton. Sometimes we like the right to look at it and 
see what is in it. 

_ Mr. Scrrpner. I think that you make a point which, of course, 
is troublesome in many areas; that Government has grown so big 
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and we have to deal through individuals, that there is 
of where are these decisions made. I am certain that as fap . 
Secretary Humphrey is concerned, unless there are precedents, suc} 
as there are in the internal revenue field, where it is very clear 
whether it can be given or not, that no material would be denied. 
to the Congress or any committee of Congress until it had beg 
passed upon by somebody who is authorized to act for the See. 
retary. 

Mr. Moss. Well, that is the point that I don’t like: is the aggop. 
tion within the executive departments of the final right to deter. 
mine whether Congress will finally get the information it feels is 
essential to do its job. 

It is my opinion that if we require information to do a legislatiy. 
job, that finally, if it goes to the absolute ultimate test of where th 
authority lies, that the Congress has the authority to get the infor. 
mation. And I think that is as it should be if the Congress is to fulfl] 
its responsibility of legislating, writing the laws, appropriating the 
dollars and levying the taxes to keep this Government going. 

Mr. Lipps. May I ask Mr. Moss, is that your sentiments with re. 
gard to request from a staff member rather than from the committe 
itse] f—— 

Mr. Moss. I would assume that a staff member would not act with. 
out approval of the committee. The committee would not act with. 
out the implied approval of the Congress. We try—at least it is my 
experience that we try to employ competent and responsible staf, 
And, they undertake work assigned them by the committee. 

I know of no instance where they go out on their own—at least to 
my experience—and take off in all directions and act without first 
obtaining the approval of the committee. 

Mr. Liprs. As far as the VA is concerned, the Administrator or the 
Deputy Administrator, are the ones who make the determination that 
it shall not be—— 

Mr. Moss. Well, you administer the laws that are written by the 
Congress in a field which I guess if Congress wanted it could set up 
its Veterans’ Affairs Committee and go into the business of handling 
all the items that you handle down there at the Veterans’ Administra. 
tion. 

Congress can undertake administrative functions. 
in many areas. 


A question 


It has and does 


So, we talk about separation powers: actually there isn’t that clear 
separation of powers in this Government. Congress can undertake 
many of the functions that it delegates to agencies if it wants to. 

Mr. Mircuet.. Next question: If there are cases in which your 
department or agency has applied the exception of “Information held 
confidential for good causes found” in title 5, United States Code, 
section 1002 (c), please list them ? 

Mr. Farrincton. Well, we have regulations which more or less 
classify the information, and the terms and conditions under which it 
can be released. The findings and determinations have to be made. 

Those have been furnished the committee already and are part of 
part 2. They were furnished last year. And Mr. Morse and I both 
commented on them in the testimony. 

Mr. Mircuety. Mr. Scribner. 

























fications 
necessal 
istrativ' 
page 19 
The § 
and pro 
few spec 
snowing 
Mr. | 
the firs 
Ameri 
istratl 
mousl} 
in acce 
The 
have I 
inforn 
Jangu 
forme 
direct 
It 1 
able t 
tive | 
itself 
other 
Mi 

of tl 
meal 
the- 
we 



































































js 


Ive 
the 
or- 
fil] 
he 


INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 272] 


Mr. Scrpner. Again, I know of none—there may have been some— 
but they have not come to my attention. 

Mr. Lives. In 1002 (c) we have none. 

Mr. Mrrcnett. Next question: What specific amendments or modi- 
feations of title 5 | nited States Code, section 1002 (c) would be 
necessary to give full effect to the congressional intent to make admin- 
istrative information available to the widest possible extent. Refer to 
page 198, Administrative Procedure Act: Legislative History, 

‘The section has been drawn upon the theory that administrative operations 
and procedures are public property which the general public, rather than a 
few specialists or lobbyists, is entitled to know or to have the ready means of 
knowing with definiteness and assurance. 

Mr. MrrcHeti. Gentlemen, the reason this question is posed is that 
the first Hoover Commission, the administrative Jaw section of the 
American Bar Association, the President’s Commission on admin- 
istrative law, and the second Hoover Commission have all unani- 
mously recommended that the language as expressed in the law is not 
in accordance with the intent of Congress. 

The reason I make that comment is that here Congress seems to 
have been in the position of—as legislative history shows—of making 
information much more available and then putting in this restrictive 
language which we have just gone over, namely, the phrases “in- 
formation held confidential for good cause found”; “properly and 
directly concerned under title 5, United States Code, section 1002 (¢).” 

It was the intention of Congress to make as much as possible avail- 
able to the American people in the connection with these administra- 
tive procedures. Yet, they seemed to have in the wording of the law 
itself given the opportunity to have these phrases interpreted 
otherwise. 

Mr. Farrineton. Mr. Mitchell, the large part of the operations 
of the Department of Agriculture are certainly public property. I 
mean the information we withhold is very, very minor compared to 
the—the press releases, the press conferences we hold, the bulletins 
we publish and disseminate, and I don’t think that—— 


MINUTES OF ADVISORY COMMITTEES 


Mr. MircHett. How about your minutes for advisory committees? 
Mr. Farrineron. There is a question of timing there. And there 
are also some of those minutes that can’t be made available. Or we 
don’t think it would be in the public interest to make them available. 
At least until a certain time elapses; because they unduly affect the 
commodity markets to the detriment of farmers. 

Mr. MitcHety. No, sir. I disagree completely with that statement. 
Because I have heard this opinion, Mr. Chairman, not only from 
agriculture, but from many others. But they are in an advisory 
capacity. 

Mr. Farrineron. Sure, they are. 

Mr. Mircenetn, And they can make a recommendation which can 
be released tomorrow. But that does not mean that the Secretary of 
Agriculture is going to go by that decision; by that recommendation. 

Mr. Farrrneton. That is true. But it doesn’t take very much to 
affect the commodity market. 
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Mr. Mitcnetn. Why should it, if the final authority is the Seep, 
tary of Agriculture? 

Mr. Farrinecton. Because if you release it, then, everybody woylj 
know about it. The facts are that it does. And, then the action 
might be just adverse. It might be just different. 

Mr. Moss. Of course, I raised the same point in the hearings hy 
November; that the longer it is kept secret or under wraps, the mo 
opportunity there is for those insiders, who have participated jy 
the recommendation to make use of it. I know that the argument 
was advanced that they are people of such high caliber that they gp 
not going to take that advantage. But I am quite confident thy 
there will be the slipup here and there; and that—as a matter g 
fact I believe two members are now having a little difficulty fy 
having taken advantage of some of the information; aren’t ther! 

Mr. Farrineron. I don’t know about that. I think T know th 
instance to which you refer. But I don’t believe that the fact that ay 
advisory committee meeting was held contributed to that in any way, 
if you and [ are talking about the same thing. ; 

Mr. Moss. There is the opportunity. 

Mr. Farrtneton. There is some opportunity. 
mendations are advisory. 
their peril. 

Mr. Mircuei.. That applies to everybody in the country? 

Mr. Farrtncton. That is true, sir. 

Mr. Moss. Well, is there generally available—and a whole lot of 
people act on them—then, there isn’t quite the advantage that ther 
is if they are closely held and 1 or 2 people have a chance to act 
on them. Because the recommendation, while it is only advisory, 
frequently is adopted. 


Mr. Farrineton. That is right. 

Mr. Moss. It forms the basis for the action of the Secretary? 

Mr. Farrtneton. That is correct. 

Mr. Moss. And just like making a little use of it at the right time 
can make a person—let’s say that a slip once in a while probably 

writes off the advantage which would be gained by guessing right 
once in a while. 

Mr. Farrincron. I make the point, Mr. Chairman, that this isa 
policy question. It is not a legal one, sir. And Mr. Morse, I believe, 
and you—— 

Mr. Moss. I believe it is a policy question at the moment. I be 
lieve it is a matter which could and should be covered by statute; 
by clear statement from the Congress, which would make it a legal 
question. 

Mr. Mrrcnertt. Mr. Scribner, on the question before, about these 
various intents of Congress as against the law as written ? 

Mr. Scripner. You are asking, as I understand it, for specific 
amendments, modifications ? 

Mr. Mrrcuetx. Do you think there should be? 

Mr. Scryer. Well, I am troubled by the fact that most of our 
discussion today has been centered on possible conflict between the 

executive and legislative branches. I know that you feel equally con- 
cerned about this question of access to material and information by 
the public generally, by the various media of information. 
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Mr. FASCELL. We are interested in that first. 

Mr. SCRIBNER. Good. 

In our Department, particularly, you have quite a problem. 
People are required to file detailed information of their financial 
operations by the Internal Revenue Service; in the customs service, 
everybody coming in this country or going out has to pass through 
astoms and make various returns and reports and so on. There 
are many people who would like that information, either for some 

rsonal business reasons, selling various items, or just for idle curi- 
gity. How you provide sufficient protection so that everybody’s 
pusiness isn’t made public with the disadvantages that come and still 
set up a law under which the public generally can have information 
ghich they ought to have is—I am glad you people have that project 
to face. Just what language you use to give the executive branch 
the right, which I think they must have if they are not going to have 
dificulty in some of these areas, is a difficult problem. 

Mr. Lirrs. The only suggestions I could make is define the two terms 
that are giving you difficulty. How you’re going to define them is 
really a problem. 

But, since these two particular terms are giving you difficulty, they 
probably should not be removed because of the reasons given by the 
Treasury Department 

Mr. Moss. What two terms? 

Mr. Livers. The terms Mr. Mitchell read; he read them both, as I 
reall. One is for good cause shown. The second one is—— 

Mr. Mircne.yi. Information held confidential for good cause found. 
And, the other one is properly and directly concerned. 

Mr. Lipps. Now, as to those two—there may be a definition; but 
itis going to be a difficult one to write. 

Mr. Mircuett. And any function of the Government requiring 
secrecy in the public interest. 

Mr. Livres. Well, that one insofar as our agency is concerned isn’t 
too difficult, because we don’t have it. 

Mr. Mitcnen.t. Mr. Scribner, do you have a problem there on that 
phrase ? 

Mr. Scripner. I discussed that, I think, previously. 





MAY 17, 1954, LETTER FROM PRESIDENT TO SECRETARY OF DEFENSE 





Mr. Mitcne.. Let’s just take two questions on the May 17 letter. 
Mr. MircHern. Does any other executive department or agency 
have the right to assume that it applies to it when the letter of May 
\7 was sent from the President to the Secretary of Defense? 

Mr. Farrington ? 

Mr. Farrtncron. We have proceeded on that theory that the prin- 
ciples expressed in the President’s letter applied equally to the Depart- 
ment of Agriculture. Now, I guess my answer would be then that we 
would say that it is applicable to all of the executive departments. 

This is an area, of course, where the Attorney General is the 
Counsel for the President, and I can only express my personal views. 

Mr. Moss. Mr. Farrington, what principle is enunciated ? 

Mr. Farrtneron. Well, the letter speaks for itself. 

Mr. Moss. Apparently it doesn’t. Because as I read it I find my- 
vlf at odds with others who have read it. All the letter states is that 
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the President in a given instance says that information requeste by 
a specific committee of Congress shall not be made available anq thst 
he orders in this instance that it not be made available. That jg 4, 
only principle that is involved, isn’t it? 

Mr. Fascett. There is another principle involved, Mr. Chairmy 
And that is this: that when an executive agency or other ageney ue 
we adopt unto ourselves the principles of this letter there isn’t ayy. 























body that can change it except the President. Unless they voluntay, | Mt Fas 
“ . “ . all ps . ¢ 
agree to change their position. ‘} think It } 





Mr. Moss. No. Let’s go ahead there. 
Mr. Fasceti. I mean we can write a new law. 
Mr. Moss. If they adopt the principles of the letter, then they gy 
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c \ 
saying that whenever the President instructs them to withhold infy. Mr. Ba 
mation requested by a committee of Congress that they will agree Now, 4 
to do so. [said I 

Well, I don’t think that is an issue here. So, ma 
I do not see how this letter binds them to anything. The ony Mr. I 
principle I can discern is the principle that the President claims th this Way 
right to instruct in all of the instances cited. Because 
Mr. Fasceti. I thought that is all these agencies were claiming, | of the &% 
Mr. Moss. Oh, no, they are claiming that this particular item ee 
says to them that you shall not make information available tp concerni 
Congress. departme 
Mr. Fascexu. I didn’t understand that. mitte on 
Is that right, Mr. Farrington ? oa . ; 
Mr. Farrrneron. I am sorry. I was trying to read what the letter “This 
said. such dis¢ 
Mr. Fascetn. Well, go ahead. You read the letter. Because the That 
chairman and I have got quite a different opinion as to where the Mr. | 
agencies stand with respect to that. Mr. ’ 
How about it, Mr. Scribner ? Mr. 
Mr. Scripner. Give me the question again. Mr. 
Mr. Mircneti. The question was: “Does any other executiye . 
department or agency have the right to assume that it”—meaning the to rela 
letter of May 17, 1954, from the President to the Secretary of De Mr 
fense—when the letter was not specifically directed to it, do they have Mr. 
a right to assume that ? ton me 
Mr. Fasceti. In other words, just applying it to Treasury only, \ . 
does the letter apply to Treasury, or doesn’t it? ae ; afr 
Mr. Scripner. The Treasury has never made a claim that the ee 
letter applies to it. We have never had the question up, so we have | gp py 
never referred to it. fe 
It seems to me the discussion is somewhat academic, because I - 
would assume that that letter having been written, if a similar situa- = 
tion arose in another department, and it became an issue, a similar M 
letter would be written to that department. thor! 
Mr. Fascretn. Well it is more than academic, because a lot of agencies Seyi 
have cited this letter as authority, not some letter that is going to be you V 
written in the future. of th 
Mr. Scripner. That, I don’t know. R 
Mr. Fasceiti. Well, it has been done. So, it is more than academic. thes 
In other words, I think Mr. Farrington over here holds that A 
letter up as authority. 
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Mr. Farrtncton. No. ot 

Well, let me make my position clear. First I do not know of any 
stance in which the t nited States Department of Agriculture has 
evel relied on this letter. ; ; 
Mr. Fascety. I understand that. Except that I think you cited it. 


the 


> Mr. Farrtncton. I don’t know of any instance in which we have 
- lied on the letter for the purpose of withholding information. 
i Mr. Fascett. Right. But since you have cited it as authority, I 


ihink it is logical to assume that if an instance arose in the future, 
voy would rely on the citation you now make. 

“Mr. Moss. That is the point I would like Mr. Farrington to en- 
jighten me on: What authority does it give you? 

“Mr. Fascet. That is exactly it. 

Now, Mr. Moss says he thinks you say it gives one authority. And 
[said I thought you said it gave another authority. 

So, maybe we ought to start out and see what you think it says. 

Mr. Farrrneton. Well, the third paragraph of the letter reads 
this way : 

Because it is essential to efficient and effective administration that employees 
of the executive branch be in a position to be completely candid in advising 
in any Official matters and because it is not in the public interest that any of 
their conversations or communications or any documents or reproductions 
enceerning such advice be disclosed, you will instruct employees of your 
department in all of their appearances before the subcommittee of the Com- 
nitte on Government Operations regarding the inquiry now before it they are 
not to testify to any such conversations or communications or produce any 
sich documents or reproductions. 

This principle must be maintained regardless of who will be benefited by 
such disclosure. 

vat is the third paragraph of the letter. 

That is the third paragraph of the lettez 

Mr. Fascety. That is all one paragraph, isn’t it? 

Mr. Farrrneton. That is one paragraph, yes. 

Mr. Fascetn. The thoughts are all related ? 

Mr. Farrineron. That is right. 

Mr. Fasceti. The statement of principle that you are referring 
torelates to that specific committee ? 

Mr. Farrineton. In the paragraph; yes sir. 

Mr. Fasceiy. I mean do you think it is a fair and logical assumption, 
for example, to state that that letter applies to the Department of 
Agriculture ? 

Mr. Farrtneton. Well, again, I think this question should be 
answered by the Attorney General. But it is my view that it does, 
sir, because it says : 
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he 
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Because it is essential to the effective and efficient administration of the 
employees of the executive branch. 

Mr. Moss. Well, but doesn’t the President have to invoke this au- 
thority? That is an order from the President to Secretary Wilson 
saying that— 
you will instruct your employees not to discuss certain matters upon the request 
of the Senate Committee on Government Operations. 

Regarding the inquiry now in progress, they shall not respond on 
these points. 

And he said I order that they shall not. But can you order; can 
the Secretary of Agriculture order that they shall not discuss matters 
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of this type? Or doesn’t the President in each instance invoke 
power himself, as he does in every single item that is cited or attach 
to the memorandum of the Attorney General, accompanying the lett! 
There isn’t a single case cited there where other than the Presiden; 
himself claimed the authority to withhold. 
In the case of Theodore Roosevelt, he said: 


You deliver to me these documents, and I will hold them. 


And the Co 
can come to me for them. 7 


But he did not say to the head of the agency that “This is a powe 
which you can claim yourself” and no other President did. Byey 
one of them made the claim on their own behalf that they could with, 
hold, and they could direct withholding from the Congress, 

But they did not claim that they could delegate the continuing 
authority. 

Now, you do cite as a specific authority in your additional respons 
on page 416 of part 2 of our hearings: 

The Secretary frequently discusses the advice by the Commission to him with 
the President. And under the President’s letter of May 17 to the Secretary 


of Defense prohibiting the disclosure of advice on official matters within the 


executive branch, the minutes of this Commission are deemed to be privilegaj 
from disclosure. 


I do not think there is any more relationship there than there js 
between 

Mr. Fascetu. Well, they have used it, then, haven’t they? 

Mr. Moss. They have used it. 

Mr. Fasceti. Well, that is interesting. 

Mr. Moss. I don’t see where it applies. 

Mr. Farrineton. Iamsorry. I did not realize that we had. 

Mr. Fasce.u. In other words, it is used in the May 17 letter nowas 
authority for the right to withhold the minutes of these advisory 
committees ? 

Mr. Farrineron. No. 

Mr. Fascetx. That is what it says. 

Mr. Moss. Oh, yes. Prohibiting the disclosure of—this is the min- 
utes of this Commission. 

Mr. Farrineron. This is a special commission appointed by the 
President under an Executive order to advise with the Secretary who 
in turn advised with the President. 

Mr. Fascett. This is another commission ? 
advisory groups? 

Mr. FarrtneTon. This is not an advisory group in the usual sense. 

Mr. Fascetzi. Didn’t you say it was an advisory commission? 

Mr. Farrineton. Appointed by the President to advise with the 
Secretary, who, in turn, advises with the President. 

Mr. Fasceti. That is all I said it was, was an advisory group. 

Mr. Farrineton. But it is not the usual advisory committee that 
the Secretary calls in to advise with him. 

Mr. Moss. In the absence of the May 17 letter, would you have had 
authority to withhold this information ? 

Mr. Farrinecton. Without it? 

Mr. Fascety. Yes. 

Mr. Moss. You cite it here as your authority for withholding. 
Mr. Farrineton. I think we probably would, sir. 





Another one of thes 



































































INFOR! 





Mr. Mo: 
ou did n0 
Mr. Fa 
ay 17 le 
Mr. Ma" 
Mr. Fa 
ihereby t! 
Mr. Fa 
| think 
letter fro 
ter COV 
i Me 
grved by 
Adams, V 
Mr. Mi 
Mr. M 
of Agric 
qscomin 
Could 
daims fe 
his defer 
availabl 
Mr. F 
Secreta 
Mr. 
the Pres 
that the 
Mr. I 
that pos 
Woul 
would 5 
retary 1 
inform: 
Mr. ] 
wecoul 
Mr. | 
Mr. 
Mr. 
we ha 
agreed 
cation. 
Mr. 
singul 
The 
would 
Mr. 


j 





































































hse 


rith 
ary 
the 
gai 


aS 


INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 2727 


Mr. Moss. What authority does the May 17 letter give you which 
did not already have; if you had any? ; mie ay 

ir Fascett. No, no. He said he could withhold it without the 
Yay 17 letter. ae ; 

Mr. Mircneti. He, or the President? : : 

Mr. Fascett. He means the Department of Agriculture; meaning 
thereby the Secretary of Agriculture. 

Mr. Farrincton. Yes, meaning the Secretary. ey 

[ think the Secreary could probably have withheld it without the 
letter from the President. I think the principles in the President’s 
letter covers It. : 

Mr. Moss. This May 17 letter is the case where there was a subpena 
grved by this committee upon the Secretary of Defense or upon Mr. 
Adams, wasn’t it? Isthat hisname? The Counsel ? 

“Mr. Mircueti. It was on Mr. Adams; yes. : 

Mr. Moss. Now, suppose the subpena were served on the Secretary 
of Agriculture for the minutes of this committee which you mention 
yscoming within the scope of the May 17 letter? ; 

Could the Secretary just invoke that authority which the President 
daims for himself? Or would the President, again, have to come to 
hisdefense and say “I am ordering that you not make that information 
available” ? 

Mr. Farrincton. I certainly hope there is no subpena served on the 
Secretary with respect to that. 

Mr. Moss. Here Secretary Wilson did not say I direct this action; 
the President of the United States directed the Secretary to see to it 
that the information was not made available. 

Mr. Fascetit. What would your advice be as General Counsel in 
that position, Mr. Farrington ¢ 

Would you like to rely on the May 17 letter at this point? Or 
vould you like to get another letter specifically directed to your Sec- 
retary in which the President instructs the Secretary not to release the 
information ; which course of action would you take ? 

Mr. Farrincton. In order to answer your question directly, I think 
vecould rely on the May 17 letter. 

Mr. Fasceti. You would be satisfied as an attorney to do it ? 

Mr. Farrincron. I think we could; yes, sir. 

Mr. Fascert. That raises a very nice point, Mr. Chairman. And 
ve have numbers of agencies citing the letter. And I have never 
wgreed with the proposition at all that the letter is of general appli- 
cation. 

Mr. Moss. I might say that I believe we are now faced with the 
singular example of failure to recede from the position. 

They have all stated after more careful consideration that they 
vould not want to rely on it. 

Mr. Fascety. Yes. But they cited it just the same. 

Mr. Moss. They cited it. 

Mr. Fascett. The point is if it came right down to brass tacks 
ind they were faced with the situation, they would rely on that letter; 
und if the letter did not stick, they would go back to the President 
and get another one. So, 1 think we ought to change it by law. 

Mr. Moss. I do, too. But we have a more interesting one that some 
of them cite on page 545 of the subcommittee’s printed questionnaire. 
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They cite this memorandum of Donald Dawson’s, administratiy, 
assistant to the President, as authority for withholding. I am wo), 
dering how far down we can go here. 

Mr. Fasceti. You can go just as far down as you can find a man jy 
the department with guts enough to say, “I am not going to give; 


























































to you.” That is how far you can go in this kind of business. 4VAll 

Mr. Moss. Mr. Scribner, have you any comments on that May 7 
letter? Would you want to use that asa handy crutch ? ; 

Mr. Scripner. If I could very respectfully, sir, make one comme; Part 
before that. ' 

There is a saying in my part of the country—and I think it applig 
elsewhere—that there are no souls saved after the first 15 minutes of 
the preaching. We have been here in this panel almost 414 hoys 
without any break whatsoever. I am afraid any comments I mighj 
make for the rest of the afternoon have that restriction. ; 

I would think that I had a stronger and happier case if I had a ney 
letter from the President. 

Mr. Moss. Mr. Lipps. 

Mr. Lirps. I might say, Mr. Moss, that the former General Couns The s' 
advised Mr. Higley to rely on the May 17 letter before one of the com. | Buildin: 
mittees of Congress. Memk 

Mr. Moss. Would you concur in that advice? Also 

Mr. Lipps. I do not know what I would have done under the cir. | bald, st 
cumstances. Mr. 4 

Mr. Mrrcneti. Do you think it would have stood up if the commit. ] inv 
tee served the subpena ? Trade ¢ 

Mr. Lirrs. The committee had served the subpena on the Admin. | ties and 
istrator, and he was responding to a subpena when on the advice of | totake 
his General Counsel he made that observation, and the committe I thi 
accepted it. courage 

Mr. Moss. Which committee? gentlen 

Mr. Lirrs. It was that committee in the loyalty question—what | then w 
committee is that—Senator Johnson’s committee on loyalty. I dont | crontl 
remember the name of it. We 

Mr. Moss. If that were pulled on this committee, we would then issue | Interst 
the subpena and we would not back down. his op 

Mr. Lirrs. He was responding to a subpena. Wahwe 

Mr. Moss. They decided to withdraw their subpena ? Feder: 

Mr. Lirrs. And the committee accepted that. And 

Mr. Fascexy. If you were served with it and you would not respond, | Excha 
you would wind up in the court. later. 

Mr. Moss. The chairman being most mindful of the advice of the Mr. 
gentleman from Treasury wishes to thank each and every one of you | Dlice 
for being present and advising us. ing by 

There may be additional information requested by the staff of the Mr. 
committee which we will ask you to respond to in writing. Mr, 

Mr. Scripner. Before you adjourn, Mr. Chairman, I would like to Mr. 
introduce Mr. Lawrence Linville who has been very helpful to me in Mr 
the preparation of this material. sense 

Mr. Moss. Thank you. able | 

The committee will now stand adjourned. subm 

(Whereupon, at 5: 30 p. m., the subcommittee adjourned.) . 

Mr 
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Part 12—Panel Discussion With Government Lawyers 


FRIDAY, JUNE 22, 1956 


Hlousre or ReprEsEN'TATIVES, 
SUBCOMMITTEE ON GOVERNMENT INFORMATION 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS. 
Washington, D.C. 

The subcommittee met at 10 a. m., in room 1501, New House Office 
Building, Hon. John E. Moss (chairman), presiding. 

Members present: Representatives Moss (presiding) and Hoffman. 

Also present: John J. Mitchell, chief counsel; Samuel J. Archi- 
bald, staff director; and J. Lacey Reynolds, senior consultant. 

Mr. Moss. The subcommittee will come to order. 

| invite the counsel for the Civil Aeronautics Board, the Federal 
Trade Commission, the Interstate Commerce Commission, the Securi- 
ties and Exchange Commission, and the Federal Power Commission, 
to take seats at the table. 

[ think in the interest of orderly procedure and in order to en- 
courage the fullest possible discussion, that we will ask each of you 
gentlemen in turn to read any prepared statement you might have; 
then we will go to the questioning either on the prepared statements, 
cron the list of questions submitted to you. 

We will start with Mr. Robert W. Ginnane, General Counsel of the 
Interstate Commerce Commission. But before Mr. Ginnane makes 
his opening remarks, I would like to recognize Mr. Howard E. 
Wahrenbrock as representing Mr. Gatchell, General Counsel of the 
Federal Power Commission. 

And I believe Mr. Meeker, General Counsel of the Securities and 
Exchange Commission, has a representative here, or he will be here 
later. Mr. Pollack, you are representing him at this point é 

Mr. Irvine M. Potiack. I am an attorney in the General Counsel’s 
Oflice of the Securities and Exchange Commission. I am just stand- 
ing by until Mr. Meeker arrives. 

Mr. Moss. Are you prepared to give his opening statement ‘ 

Mr, Pottack. I will be glad to read it. 

Mr. Moss. I ask just in case we reach that point. 

Mr. Ginnane. Mr. Chairman, I do not have a statement in the 
sense of a formal overall statement. I have prepared and made avail- 
able to the committee answers to the questions which the committee 
submitted. 

Mr. Moss. Mr. Stone, do you have a prepared statement ? 

Mr. Stoner. Yes, I have, sir. 

Mr. Moss. If you would like, you may read it. 
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STATEMENT OF FRANKLIN M. STONE, GENERAL COUNSEL, CIvy, 
AERONAUTICS BOARD 













Mr. Stone. Mr. Chairman and members of the subcommittee: yp advisor 

I. My name is Franklin M. Stone, and I am the General Counsel gj i United * 

the ‘1V1 Aerone } Ss , ar § j Ne » 0 ‘ —_ . iers 
Civil Aeronautics Board, an independent regulatory agency, | air catT! 





appreciate the opportunity to participate in this panel discussion and 
hope that I can be of some help in develo 


he | ping mutual understandiny 
and appreciation of the many complex problems raised by the gf 





Board is C 












ject matter before us today. President 

[ should point out, however, that my comments do not purport { Four 1a 
represent final and absolute answers to the really difficult issues . ion is fre 
sented. Many of the questions put to me are matters of first im . These are 
sion, and as must be the case whenever dealing with hypothetical prob the Adm: 
lems, my conclusions are tentative. I would like to be able to ive promulga 
complete and definitive answers to all of the questions tej | various } 





submitted, 


but this may not always be possible for various reasons. First, some 
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of the questions contain premises with which I am not in total OTe. ibove. 
ment. Second, I believe it inappropriate for me, as the General Coy. | The Be 
sel of an independent regulatory agency, to comment on those questions access fu 
which are solely concerned with the legal powers of the executin nines the 
branch. And finally, the kind of answer I can give today will be af. ofits leg, 
fected by time limitations in my presentation and the difficulties ep. are cond 
countered in dealing with theoretical legal questions out of the cop. is if In § 
text of a factual background. public h 
Rather than attempting to answer the list of suggested questions in | 1: 1 
their present order I would prefer to first discuss, in a logical sequence available 
the problems as they relate to the operations of an independent regula. | subject ' 
tory agency and briefly outlined the views we hold and why we hold indings 
them. In doing so I hope to be able to deal with most of the suggested The ] 
questions. I will be glad to comment on matters left unanswered dur | “ume 
ing the panel discussion. trafic @ 
To begin with, I think most lawyers who have had to deal with the Board | 
informational problems of Government departments and agencies, | ‘dent ' 
particularly with respect to the Congress, recognize that the absence nd ot! 
of case law or other authorities makes it difficult to find clear solutions | Pst 
to many of the legal questions which arise. Without cases directly in | “¥™° 
point, we must of necessity glean what we can from analogous decisions, | tan 
general constitutional doctrine, and interpretations of pertinent leg- mal pr 
islation. ible fo 
II. The Civil Aeronautics Board is a hybrid kind of Govern | ‘mn 
ment agency, performing a combination of executive, quasi-legislative, } forma 
and quasi-judicial functions which raise special informational prob- | ‘entia 
lems. The Congress has determined that the aviation industry is tobe | ‘tau 
closely regulated, in both the safety and economic realms, and todo | Pleat 
the job has constituted a five-man administrative agency, which by iit 
statute is required to perform many of its functions in a judicial fash- | 
ion. Thus the Board is charged with the duty of granting certificates | ‘rm 
of public convenience and necessity for air transportation when the Th 
public interest requires; of establishing rates for the transportation | [T0¥! 
of mail and for the payment of subsidy thereunder when necessary; of | th 
regulating commercial rates and tariffs; of administering certain (1 
provisions of antitrust legislation; of writing a code of economic and Aero 
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afety regulations ; of enforcing the economic provisions of the act; 
of investigating accidents and adjudicating safety violations; of nego- 
tating bilateral agreements with foreign countries ; and of acting in 
snadvisory capacity to the President in the granting of foreign routes 
» United States air carriers and the granting of permits for foreign 
jrcarriers. A full description of the structure and functions of the 
ford is contained in the Civil Aeronautics Act of 1938, as amended 
49U. S.C. 401). Thus, the Board in its different capacities acts at 
mes as legislator, judge, prosecutor, administrator, and adviser to the 
President and the State Department. 

Four factors control the Board’s determinations as to what informa- 
ion is freely disseminated, and what information may be restricted. 
These are (1) pertinent provisions of the Civil Aeronautics Act and 
the Administrative Procedure Act; (2) various Board regulations 
promulgated thereunder; (3) relevant Executive orders; and (4) 
various judicial and constitutional doctrines believed applicable to 
, Government agency performing these mixed functions described 
above. 

The Board is aware of the importance of an informed public in the 
aecessful operation of a democratic form of government, and recog- 
ties the need of Congress to be fully informed for the performance 
fits legislative functions. Thus, the great majority of our functions 
we conducted through formal proceedings so that we operate largely 
sifina goldfish bowl. The Board reaches its decisions only after 
public hearings and on an evidential record open to public inspec- 
tion. Thus most of the information in the Board’s possession is freely 
yailable to the Congress and the public. Board decisions are then 
abject to judicial review, and must stand or fall on the basis of the 
indings contained in the decision and on the evidence in the record. 

The Board makes available for public inspection, in addition to 
cuments filed in formal proceedings, the following: Financial, 
trafic and other reports filed by the airlines in accordance with 
Board regulations, Board publications based on airline reports, ac- 
ident statistics, etc.; orders, opinions, regulations, draft regulations 
and other documents published by the Board; information on the 
progress of cases and procedures before the Board: congressional 
testimony by staff and members in open hearings; correspondence of 
ertain types of general interest (all correspondence pertinent to for- 
mal proceedings is filed with the record of the case and is freely avail- 
ible for public inspection at the Board offices) ; and information con- 
eming functions, organization setup, membership, etc. All other in- 
formation in the possession of the Board is ordinarily held confi- 
dential, except that upon good cause shown the Board may order that 
ertain files, papers, or information be disclosed to a particular ap- 
pliant. (See Public Notice PN3, sec. 1.4 (b) (appendix H).) 

III. With these background facts in mind, I would now like to take 
ip in some detail the legal bases for the Board’s withholding of in- 
formation in certain areas. 

There are five statutory provisions which either restrict, or make 
provision for the restriction of dissemination of certain information 
inthe possession of the Board. 

(1) Title 49, United States Code, section 674 (sec. 1104 of the Civil 
Aeronautics Act) provides that upon motion of any person objecting 
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to public disclosure of information the Board “shall order such j 

formation withheld from public disclosure when, in its judgment . 
disclosure of such information would adversely affect the intereas 
of such person and is not required in the interest of the public,” Th 
same section further provides that the Board “is authorized to with 
hold publication of records containing secret information affecting 
national defense.” The Board has, from time to time, exercised this 
authority in two types of situations. Thus, certain wartime order 
have been withheld from public disclosure for military reasons, Thy 
Board also has granted various petitions to withhold publications of 
documents filed by air carriers where disclosure would benefit no oy 
and would be injurious to the petitioning carrier. The information 
for the most part, is of the type that would unfairly benefit con, 
peting carriers. The Board has never utilized the authority grantej 
by this statute to withhold information from Congress. (See th 
attached Public Notice PN3, sec. 1.4 (appendix H) and also gy 
302.59 of the Procedural Regulations (appendix E). (See subeon. 
mittee exhibit 19.) It should be made clear that the Board does not 
invoke this authority lightly. A party objecting to public disclosuy 
must overcome a strong presumption favoring public disclosure, 

(2) Title 49, United States Code, section 622 (sec. 902 (b) of the 
Civil Aeronautics Act) makes it a criminal offense for any Board or 
staff member to divulge any information gathered during the exam. 
ination of the records of any carrier, or which is withheld from public 
disclosure under section 1104, except as may be directed by the Board 
or “by a court of competent jurisdiction or a judge thereof.” Again 
this provision has never been utilized to withhold information from 
Congress. 

(3) Title 18, United States Code, section 1905: This section, en- 
titled “Disclosure of Confidential Information Generally” is appli- 
cable to any “officer or employee of the United States,” thus encom- 
passing the Board and staff members. It is here made a crime to 
disclose the information divulged in the course of official duties re- 
lating to “trade secrets, processes, operations * * * confidential sta- 
tistical data * * *” and the like, except as authorized by law. This 
provision, it is believed, does not operate to restrict the flow of in- 
formation to the Congress since such disclosures would be “authorized 
by law.” There would be little legitimate public interest with respect 
to some of the information here safeguarded; and with respect to the 
other categories, most of it which is in the possession of the Board 
is a matter of public record, as is required by other legislation. 

(4) Title 49, United States Code, section 641 (sec. 1001 of the 
Civil Aeronautics Act): This section states, in pertinent part: 

Every vote and official act of the Authority [Board] shall be entered of 
record, and its proceedings shall be open to the public upon the request of any 


interested party unless the Authority [Board] determines that secrecy is requisite 
on grounds of national defense. 


Pursuant to the above, formal Board proceedings are open to the 
public, as are the documents filed in the proceeding, with the exception 
as noted in the statute. Business sessions of the Board are not e 
to the public, but the votes of Board members are available for publ 
inspection. 

(5) Title 49, United States Code, chapter 425 (sec. 205 (a) of the 
Civil Aeronautics Act), provides as follows: 
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The Authority [Board] is empowered to perform such acts, to conduct such 
vestigations, to issue and amend such orders, and to make and amend such 
eat or special rules, regulations, and procedure, pursuant to and consistent 
oo the provisions of this Act, as it shall deem necessary to carry out such 
provisions and to exercise and aeetien its powers and duties under —_ an 

Like provisions have been interpreted by the courts as providing 
a basis for regulations prohibiting the disclosure of information in 
the files of Government agencies except as authorized by the appro- 
priate aig or agency head, so as to confer upon regulatory 
agencies the same power f itle 5, United States ( ode, section 23. confers 
upon the executive departments. Appeal of the United States Securi- 
tes and Exchange Commission and William HM. 7 imbers, (226 F. 2d 
501 (C. A. 5, 1955). Compare Boske v. Commingore, 177 U. S. 459 
(1900) and United States exw rel Touhy v. Ragen, 340 U. S. 462 
(1951)). It is recognized that these cases leave open the question of 
whether the agency itself is susceptible to process at the instance of a 
private litigant to compel disclosure of information in its possession. 
Since there have been no cases under this section or title 5, United 
States Code, section 22, involving the Congress, the question of its 
applicability to Congress cannot be answered. - 

(6) Title 5, United States Code, section 1002 (sec. 3 of the Adminis- 
trative Procedure Act). This section is believed applicable to the 
general public but was probably not intended to restrict or broaden 
disclosure of information to the Congress. Three subdivisions of in- 
formation which must be made public are established, including (1) 
rules, (2) opinions and orders, and (3) public records. Matters 
“relating solely to the internal management of an agency” are spe- 
cifically excepted from all three categories as well as is “any function 
of the United States requiring secrecy in the public interest.” In 
addition, final opinions or orders may “be held confidential” “for good 
cause” but may not be cited as precedents. And finally, matters of 
official record may be “held confidential for good cause found,” but 
otherwise “must be made available to persons properly and directly 
concerned.” Thus, although the Board is empowered to so limit dis- 
closure of public records to persons properly and directly concerned, 
it in fact does not do so except as to official board minutes. It is be- 
lieved that this section did not alter the law with respect to what in- 
formation must be made public. 

In the Timbers case, previously cited, the court stated, at page 519: 

Mr. Justice Clark, when Attorney General, stated in his Manual on the 
Administrative Procedure Act that the great mass of material relating to the 
internal operation of a Government agency is not a matter of official record, nor 
are intraagency reports of investigations such, reflecting as they do research and 
analysis preliminary to official action; and that, in view of their nature, they 
must commonly be kept confidential. 

The Attorney General’s Manual, above referred to, further inter- 
prets the section as follows: 

An agency may treat matters of official record as “confidential for good cause 
found” and upon that ground refuse to make them available for inspection. 
Information held “confidential for good cause found” may be either information 
held confidential by reason of an agency rule issued in advance (for good cause) 
making specific classes of material confidential, or such information as is held 
confidential for good cause found under a particular set of facts. The section 
does not change existing law as to those materials in Government files which 
have been heretofore treated as confidential. (See Boske v. Commingore, 177 
U. 8. 459 (1900) : Boehm v. United States, 123 F. 2d 791, 805 (C. C. A. 8, 1941).) 
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And, on page 127 of the same publication: 


Section 3 (c) is not intended to open up Government files for genera] iNspee. 
tion. | What is intended is that the agencies, to the degree of SDecificity 
practicable, shall classify its material in terms of whether or not it is cong. 
dential in character and shall set forth in public rules the information or type 
of material which is confidential and that which is not. 

The board has promulgated various regulations in accordance With 
the above statutory authority, copies of which are attached, These 
regulations, for the most part, govern Board personnel and of Cours 
are not, by their terms, applicable to the Board itself. Much of th 
information staff members may not make public is released by the 
Board. Thus these rules are for internal administration PUrposes, 
and are intended to centralize discretion in the Board itself with 
respect to public information practices. They are discussed below. 

(1) Public Notice PN3 (appendix H). This isa statement of Places 
at which the public may secure information or make submittals o 
requests. Contained herein is a list of public records, defined pursuant 
to title 5 United States Code, chapter 1002. As we have defined the 
term it includes more than records of official action taken by an ageney, 
but does not encompass internal memoranda and the like. : 

(2) Procedural Regulations PR7 and 8 (pts. 303 and 311 of the 
Board’s procedural regulations, appendixes F and G). (See subcom- 
mittee exhibit 19.) These regulations deal in part with disclosure of 
aircraft accident information. Title 49 United States Code section 
581 (see. TOL (e) of the Civil Aeronautics Act) states that “no part 
of any report or reports of the Board * * * relating to any accident, 
or the investigation thereof, shall be admitted as evidence or used in 
any suit or action for damages growing out of any matter mentioned 
in such report or reports.” All formal accident investigation reports 
when adopted by the Board are released to the public unless other- 
wise ordered by the Board. Since these reports are not admissible in 
evidence, and since the Board’s small staff of accident investigators 
must be ready to proceed instantly to the scene of an accident, the 
Board prohibits investigators from testifying in private litigation u- 
less it is convinced the information sought cannot reasonably be estab- 
lished by any other witness or method. Moreover, investigators are 
permitted to testify only as to factual information and may give no 
opinion testimony. The regulation provides that insofar as possible 
testimony of accident investigators be taken by deposition at times and 
places reasonably fixed so as to avoid substantial interference with 
their duties. Thus the Board believes it to be in the public interest 
to release to all interested parties all factual information regarding 
an aircraft accident in its possession. 

(3) Administrative Memorandum 40 (2R) (appendix D). This 
memorandum, which limits its application to nondefense information, 
sets forth the policy of the Board with respect to the disclosure of 
information and prescribes a procedure for handling “limited infor- 
mation,” other than defense information. The regulation is designed 
in part to restrict dissemination of information which, if revealed 
prematurely, may benefit certain individuals or may prejudice the 
outcome of a proceeding. Provision is made so that disclosure of 
certain information developed by the staff and of all information 
concerning action taken by the Board, or under consideration by the 
Board, is limited until officially released through established chan- 
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nels. Section 3 sets up a category of “limited information,” defined 
1015. wR * 

Ss 

information or material, the premature disclosure of which, either to the public 
i 


orally or to particular individuals, wouid prejudice the outcome of a pending 
ee ediDS. give any individual the benefit of information not generally available, 
ier confidences placed in the Board by persons submitting data at the 
poard’s request or violate a Board order respecting the withholding of informa- 
tion from public disclosure. 

Included in this category are internal staff memoranda and recom 
mendations, information as to proposed action, and the attitude of 
members with respect thereto. As has been pointed out, this regula- 
ion is for internal management purposes, and much of the described 
information is in fact disclosed. ; 

(4) Administrative Memorandum 43 (2R) (appendix B). (See 
subcommittee exhibit 19.) This memorandum supplements the regu- 
lations prescribed by the President in Executive Order 10501 (dis- 
cussed below ). 

(5) Administrative Memorandum 55 (appendix C). This memo- 
randum describes the procedures of the Board with respect to the sub- 
mission, as evidence in a formal proceeding, of information relating to 
national defense, including classified defense information. 

Turning now to the advisability of amendment to title 5, United 
States Code, section 1002, it is my view that there is no need for re 
vision here. ‘The statute recognizes the confidential status historically 
granted to internal communications, memoranda and the like, and any 
requirement as to absolute public disclosure of such materials would 
griously hamper the functioning of an administrative agency such as 
the Board. Board action must stand or fall on the basis of findings 
made and on the basis of an evidential record, which is open to public 
inspection. The documents not made public reflect tentative thinking 
and would be of little legitimate interest to the parties involved or to 
the public generally, and the burden which would be imposed on the 
agency if disclosure were absolutely required would be a difficult one 
tolive with. 

Inorder to fully appreciate this point of view one must be acquainted 
with the functioning of the administrative process. Agency decisions 
represent something more than the opinions of the five Board members. 
We are here dealing with what is something termed an “institutional 
decision” representing the cumulative efforts of many staff experts 
who have studied and evaluated the problems and evidence presented 
maparticular case. Various solutions are proposed and considered, 
and frequently reevaluation and changes in mind occur before a final 
decision is arrived at. These written documents, representing the 
agency’s thinking process, are reflected in the Board’s internal memo- 
randa and are no more and no less than the agency’s mind in opera- 
tion. Just as it is inappropriate to probe the mind of a judge (or his 
preliminary draft opinions or memoranda) in order to determine 
why a decision issued, or the deliberations of a jury for the same reason, 
we believe it improper to freely scrutinize the agency’s preliminary 
thinking. Efficiency, forthrightness and creative thinking would be 
discouraged among the staff. The Board members, in passing on the 
nultitudinous number of cases that arise, should be given the opportun- 
ity to learn the candidly expressed views of their subordinates. 

IV. We now come to the matter of Executive Order 10501. The 
Board does on occasion handle classified defense information, and in 
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those situations it is believed that this order governs. We ex 


























































































no opinion as to whether an executive order is the best way to saf the nee 
guard official information for defense purposes, except to static ae 
belief, based on limited contacts wtih security information and th bie 
operation of the order, that the present system has worked wel] | | e 
V. As has been previously indicated, with respect to the majority f e 
its activities, the Board does not think of itself as a part of the na agency F 
tive branch of the Government. There are, however, certain i cise a 
tions we perform which, for either statutory or constitutional reasons Ce 
or a combination of the two, must be regarded as essentially eXecting js oo 
in nature. This would include functions performed pursuant to tit] eae 
49 (United States Code, sections 601 and 602 (secs. 801 and 8092 of the here 1 
Civil Aeronauties Act) wherein the Board acts in the capacity of an ior 
advisor to the President. (See C0. & S. Airlines v. Waterman Corp x 
333 U.S. 103 (1948).) These duties relate to the granting of foreim . ters 
routes to United States carriers, the granting of permits to foreign ‘han th 
air carriers, and the negotiation of bilateral agreements with foreign Thus 
countries. In addition, certain aspects of the following functions tribune 
may conceivably be subject to executive classification: (1) budgetary ot wit 
and personnel matters; (2) compliance proceedings pursuant to title Seiden 
49, United States Code section 642 (sec. 1002 of the Civil Aeronautics ani 
Act) ; and (3) judicial enforcement proceedings pursuant to title 49, ‘nform: 
United States Code, section 647 (sec. 1007 of the Civil Aeronautic believe: 
Act). ‘ 
Confidential information bearing on the above matters, as well as re- ae 
stricted defense information, perhaps may therefore be withheld un- | yl Cel 
der the historic assertion of privilege of the Executive to do so where attache 
disclosure of the information sought would be incompatible with the (Th 
public interest or would jeopardize the safety of the Nation. These | ge exh 
principles are embodied in the President’s letter to the Secretary of Mr. 
Defense, dated May 17, 1954, and the accompanying memorandum Mr. 
from the Attorney General to the President. We have not in the past Mr. 
relied upon this letter to withhold any information, but do believe it a9 
states a policy which might have some application to the Board in | gatato 
the areas outlined above. It would not, however, have bearing on as esse 
information relating to the Board’s quasi-judicial or quasi-legislative Tas 
functions. gressi 
The President’s constitutional prerogative to withhold information fon a: 
from the Congress has never been judicially tested, and consequently Mr 
it is impossible to define its precise scope. It must be recognized that and t 
the Executive privilege has been asserted in the past by many Presi- execu 
dents on many occasions, beginning with President Washington, and tain: 
Congress has never chosen to force a test case. Under these circum- statu 
stances, it is our belief that the Board might be subject to the direction M 
of the President to decline congressional requests for restricted ma- Mt 
terials where the information sought relates essentially to executive M 
functions in the province of the Board. or a 
VI. As to the nonexecutive functions performed by the Board, that that 
in the quasi-legislative and quasi-judicial authority exercised, the influ 
law with respect to the withho"ding of such information from Con- M 






gress has never been fully defined. The Civil Aeronautics Act and 
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, Administrative Procedure Act define the extent to which Board 
documents and other materials must be made public, but we have no 
rtinent judicial interpretations. Analogous judicial precedent on 
ihe subject, however, 1s not always consistent. Several Federal courts 
have asserted the power to require disclosure of details of internal 
agency memorandums and the like, but the power has been rarely exer- 
ised. By and large, it appears that a privilege exists as between an 

ency and a private party against inquiring into staff advice, the 
workings of the minds of the agency members, and their views and 
datements made during deliberation. In appropriate cases, it is be- 
jeved that this same privilege may extend to deny certain informa- 
tion requests of the Congress. Although there is no judicial and little 
historical precedent relating to independent regulatory agencies such 
as the Board, it is believed that with respect to certain confidential 
matters, the Board may decline information requests on grounds other 
than the executive privilege. 

Thus, we believe that where Congress has created an independent 
ribunal to deliberate and act as a body, that grant of authority car- 
ries with it the privilege of privacy in certain areas as a necessary 
incident to the effective discharge of its duties. The Board of course 
recognizes Congress’s reed for information, and would not withhold 
information sought except in the clearest of cases. Moreover, it is 
iglieved that. where criminal conduct or other wrongdoing is involved 
information pertinent thereto would be supplied. See the letter from 
the chairman of the Civil Aeronautics Board to Congressman Eman- 
uel Celler, dated March 21, 1956, and my accompanying memoranda, 
attached hereto as appendix A. 

(The data submitted with the statement of Mr. Stone is subcommit- 
tee exhibit XIX.) 

Mr. Moss. Thank you, Mr. Stone. 

Mr. Horrman. Mr. Chairman, I have a question. 

Mr. Stone, on page 13, paragraph V, you say— 

*** There are, however, certain functions we perform which, for either 
statutory or constitutional reasons, or a combination of the two, must be regarded 
as essentially executive in nature. 

Iassume you mean by that neither an individual member nor con- 
gressional committee has a right to inquire or a right to obtain informa- 
tionas to why you did this or why you did that. 

Mr. Stone. I said that purely because of the language in the statute 
and the court rulings, that that is purely within the discretion of the 
executive branch. And if we were directed by the President to main- 
tan information as confidential, then we would, under the present 
status of the law, be required to honor that request. 

Mr. Horrman. You would be required to honor it 2 

Mr. Stone. I believe so. 

Mr. Horrman. You mean if a congressional committee comes up, 
ora member of this committee, and asks you “Why did you make 
that order,” that you must tell us all of the mental processes that 
influenced you ? 

Mr. Stonr. No; I do not think we should. I do not think we would 
berequired to do that. 
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Mr. Horrman. I do not think you would, either; because, 
did, you would be out on a limb all the time. 

Mr. Srone. Thatisright. I thought I made that clear. 

Mr. Horrman. I thought I understood you, but I am not sure, 

























, ADVISORY OPINION TO PRESIDENT 












Mr. Stone. As you know, in this area we act merely as an adviser ty 
the Board. We prepare an opinion after notice of hearing, and y 
forth; we send over our recommended decision to the White House iy 
this area. Now the White House is at liberty to disregard our opinigy 
and to come back and disapprove it completely. 

Mr. Horrman. But if I took you up on the opinion—I am talkip 
now as a member of the congressional committee—and said “Why 
did you write that opinion; what is your reason for that,” you ey 
understand I might say “Did John Jones offer a certain sum on Janp. 
ary 1, or indicate a certain sum would be available if you reached, 
certain decision,” I might ask that, but would not be at liberty to go 
further and test all of your mental operations. 

Mr. Stone. No; because, you see, that opinion is not made public 
It is sent over to the President without public release. If the Pres. 
dent acts on it, either approves it and sends it back with his approval, 
or disapproves it—if he disapproves it, it is never made public. Itjs 
not made public until he approves it. So, after it has been approved, 
then, of course, it is open to the public. 

Mr. Horrman. Suppose there was an issue before the Congress and 
the President was asked by some of his political associates to expres 
an opinion, to express his views, and you send over an opinion either 
one way or the other, would we be at liberty in the committee to ask 
you what you told the President ? 

Mr. Stone. Not if that opinion had not been made public; not 
unless it had been made public. And if it had been made public then, 
of course, it would be approved by the President and there would be 
no reason why we could not give you our reasons. 

Mr. Horrman. That I understand: but I am assuming it has not 
been. Or say the President said “Yes” and you advised him “No,” 
now would the committee be entitled to know whether you told him 
“No” 2 


Mr. Sronr. Under those circumstances, the opinion has not been 
made public ¢ 

Mr. Horrman. No, no—a congressional committee cannot ask you 
or compel you to tell what you told the President ? 

Mr. Stone. No; not until it is made public. 

Mr. Horrman. Is that because you are the President’s adviser? 

Mr. Strong. That is correct. 

Mr. Horrman. Acting as his attorney ? 

Mr. Stone. In that particular field, in the foreign field —— 

Mr. Horrman. I mean something that is not foreign business 

Mr. Stone. If it does not come within the Executive privilege, then 
wecould not. I tried to confine it simply to 1 or 2 questions. 

Mr. Moss. Would the gentleman yield ? 
Mr. Horrman. Yes. 
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Mr. Moss. Do you assert this Executive privilege each time? Say 
you have made a recommendat ion to the President, and you have made 
‘he recommendation in accordance with the statute creating the agency. 

Mr. Stone. Yes. } ae 

Mr. Moss. So you made it as the result of the direction of Congress 
that you shall advise the President in this field. i oe 

Now Congress, in its process of getting information for legislative 

urposes, asks you what your recommendation was: Would you with- 
fold the information from the committee ? 

Mr.Srone. Yes, sir. 

Mr. Moss. On what ground ? 

Mr. Stone. On the ground that Congress has given the President 
the power to decide those matters and the Board is acting simply as 
anadviser to the President. oh cael oth 

Mr. Moss. We are not questioning the President’s right to decide; 
weare asking you what you told him. 

Mr. Horrman. Is not this the answer: If he told that, he would 
heinvading the President’s right ? 

Mr. Moss. I am interested in whether they can just step in and 
daim this right of Executive privilege, if there is the right of Execu- 
tive privilege. Certainly they have been claiming the right, accord- 
ing to our hearings. We are not certain that it exists on the broad 
basis it has been asserted. But do you claim that; do you have the 
power to invoke the Executive privilege ? 

Mr. Stone. Until released by the President. 

Mr. Moss. Are you under a continuing instruction ? 

Mr. Stone. In this particular field ? 

Mr. Moss. In the field we are considering. 

Mr. Stone. In 801 and 802 matters, because it is given to the Presi- 
dent. 

Mr. Mitcnei. That says when you are giving an advisory opin- 
ion; it does not say from the Board. 

Mr. Moss. If we had intended for it to be withheld from Congress 
and not available, don’t you think Congress would have provided for 
itin the statute ¢ 

Mr. Stone. I won’t argue that. That is just my position. 

Mr. Moss. You interpret those two sections as being a mandate 
from Congress that you would not make available to Congress opin- 
ions which you make available to the President ? 

Mr. Stone. In the light of the judicial opinion in the Waterman 
case, they are simply advisory on the part of the Board and, until 
the President releases our initial or recommended decision, we have 
noright to release that. 

Mr. Moss. What does the Waterman case hold that would deny 
you the authority to tell Congress about this advisory opinion ? 

Mr. Stonr. Because it is in the field of Executive privilege. 

Mr. Horrman. If we can ask what you advised the President, it 
occurs to me there would be nothing gained by giving him that 
privilege. If we could go and ask the fellow who gave it to him, 
you — get the same result as though we compelled the President 
totell us. 
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I assume you consider yourself somewhat in the relation of attom, 


to the President. 7 


Mr. Stone. That is right, in the particular case. 

Mr. Horrman. And if we can make him tell us, the President has 
not any privilege. 

Mr. Moss. I do not know whether they are in an advisory role, opp 
the role of an attorney. 

Mr. Horrman. I do not, either. 

Mr. Moss. I think it might be that of an ex 
a legal expert. 

Mr. Mircurty. You are citing the Chicago & Southern Airlines y 
Waterman? 

Mr. Stone. Yes. 

Mr. Mrrcuei. That is what we have in the questionnaire; but you 
did not cite it on the basis of withholding information. 

Mr. Stone. I am trying to say if the President directs us not tp 
disclose. 

Mr. Mircuetyi. That is the point the chairman is trying to find out, 


Mr. Moss. Do you have the right to invoke this Executive privileg 
without the President himself instructs you ? 


Mr. Stone. No; we would ask him before. 

Mr. Moss. You are telling us now you would consult with him 
That is different from saying you would just withhold it. 

Mr. Stone. And if he directed us to withhold it. If he does not, 
certainly there is no objection. 

Mr. Mircnetu. Therefore, an advisory opinion of the Civil Aen. 
nautics Board given to the President of the United States is available 
to the Congress unless he specifically directs the Civil Aeronautics 
Board not to give it ? 

Mr. Stone. That is correct; but that we would have to give it from 
the Board, regardless of that, I thought was the point. 

Mr. Moss. That would be a further point, at least; but certainly, 
on the basis of this discussion, you would not just automatically with- 
hold it from Congress, would you, and invoke the President’s au- 
thority, or whatever it might be ? 


Mr. Stone. We would not give it to you without consulting the 
President. 


Mr. Moss. Would you automatically withhold it ? 

Mr. Stoner. Not without direction of the President. 

Mr. Moss. You would wait for specific direction from the President. 

Mr. Stone. Yes. 

Mr. Horrman. If this committee asked for it, you would not give 
it to us until you asked the President whether you should ? 

Mr. Stone. That is right. 

Mr. Horrman. So you get back to it automatically being withheld 
until they have the President’s consent. 

Mr. Moss. Suppose we served a subpena on you for that informa- 
tion? What would you do then ? 

Mr. Stonz. We would still check with the President. 

Mr. Moss. You would check in a hurry ; would you not? 


Mr. Stone. Oh, we would make it probably depend on what the 
statute tells us to do in that field. 


pert, but not necessarily 
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Mr. Moss. At least, if it did not instruct you to withhold it—— 

Mr. Stone. If it did not, we would give it to you. 

Mr. Mircuett. Now, of course, Congress made the statute, and is 
there anything saying you will check with the President 2 

Mr. Stone. Except it places these powers in the President. 

Mr. Mrreneti. Except you are only an adviser to the President. 

Mr. Srone. That is right. 

Mr. Mircnety. Therefore, it is the Board’s interpretation that an 
advisory opinion will not be made available to Congress? That is an 
interpretation ; it is not said that way in the law? 

Mr. Stone. Except that it is in the executive field. 

Mr. Moss. Let us go a little further on this one. You serve in this 
advisory capacity to the President because of the statute. Suppose 
the statute required you to deliver copies of the advisory opinions to a 
committee of the Congress at the same time you send them to the 
President ; then what would you do? 

Mr. Stone. We would not have any choice. 

Mr. Moss. Then the statute would govern ? 

Mr. Stone. Certainly. 

Mr. Horrman. Is not their position the same as that previously 
held, when a subcommittee of this committee placed a subpena on Mr. 
Steelman, one of President Truman’s advisers, and he did not answer 
thesubpena? I think he should have, but he sent up a letter and said 
“he President tells me not to deliver,” and that was it, and we accepted 
that. 

Mr. Moss. I think sometimes committees of Congress have bowed too 
quickly, and there are other instances where we have not bowed quite 
soreadily. 

Mr. Horrman. What could they have done except to institute a 
contempt proceeding against Mr. Steelman ? 

Mr. Moss. If it is a question of interpretation, I think sometimes it 
might be best. 

Mr. Horrman. Then it would be up to the court after the jury, 
maybe, convicted him. Then he can appeal, and it would be up to the 
court finally ; would it not? 

Mr. Mircueti. The contempt citation could then be tested in the 
court. 

Mr. Moss. Do you have any further questions ? 

Mr. Horrman. No, thank you. 

Mr. Moss. Mr. Kintner, do you have a statement ? 

Mr. Kintner. Yes. 


STATEMENT OF EARL W. KINTNER, GENERAL COUNSEL, FEDERAL 
TRADE COMMISSION 


Mr. Kinrner. Mr. Chairman, I must apologize at this time for 
not having a larger number of copies of this statement, but I only 
completed it this morning and all I can say by way of mitigation is 
that the demands on us this week in behalf of Congress have been 
rather heavy. 

Nor have I had an opportunity of clearing this statement with the 


Commission. I believe I understand the Commission’s policies in this 
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regard. We have sent you rather full answers to your 
tionnaire, so that you are provided with that. 

I will not attempt to cover all of the points we raised in our cop, 
spondence with you. 

It is a distinct pleasure for me to participate in this panel digg. 
sion regarding availability of information. From a limited jourpg, 
istic background I am fully aware of and sympathetic to the necosg; 
of the widest possible dissemination of governmental information, 

I am General Counsel of the Federal Trade Commission. Befoy 
becoming General Counsel I was a Commission trial lawyer, partig. 
pating in industrywide price fixing and monopoly cases, cases which 
are of the greatest significance to the public, to the Congress, to th 
press, and to the Commission itself. At no time during my experieng 
at the Commission as a trial lawyer and as General Counsel haye| 
ever run across a case where significant information which should 
have been released was not released to the press or to the public, 

Looking at the questionnaire containing a list of suggested ques. 
tions for this meeting, I find five general subject headings: Title 5, 
United States Code, section 22; title 5, United States Code, section 
1002, which is section 3 of the Administrative Procedure Act; the 
President’s letter to Secretary of Defense dated May 17, 1954; title 18, 


earlier (ues. 


United States Code, section 1905; and Executive Order 10501, 

I must confess to the fact that I have not acquired any expertnes 
in using these sections, for my agency during the period in whieh] 
have been General Counsel has never relied on any one of the five as 
a basis for withholding information. The release of information js 
covered by provisions of the Federal Trade Commission’s organic a¢t, 

In fact, during that period the Federal Trade Commission has not 
once, insofar as I am aware, denied any request from Congress or 
from any duly constituted congressional committee for information, 
We have received many such requests from congressional committees 
during the past year. Every request was complied with in full detail, 
In fact, one committee in particular was given office space within the 
Commission and upon the instruction of the Chairman, acting pur. 
suant to Commission direction, was extended complete access to all 
our records. 

Now, let us turn to information for the public. Along with several 
other Commission officials, I had the honor of appearing before this 
subcommittee on February 2, 1956. One of those officials was our 
Director of Information, Mr. Sam Stowe, a veteran newspapermal, 
and a man with whom I am proud to be associated and for whos 
honesty and candor I can vouch without reservation. I believe his 
words express the policy and the results of the policy of the Federal 
Trade Commission in the information field. Mr. Stowe stated at that 
meeting that, if a newspaperman wants some information, “We move 
heaven and earth for him.” That is our policy. Publicity is one of 
the basic ingredients in the success of the work of the Federal Trade 
Commission. By educating the public to the dangers of improper 
business practices, our prophylactic function is best carried out. In 
short, aggressive publicity is a principal ingredient of the Federal 
Trade Commission’s service to business and the public. I believe this 


was conceded by Chairman Moss, of this subcommittee, when he 
stated : 
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e not trying to create the impression here today that the Federal Trade 


S e of the tighter agencies in the field of information. 


Commission is on 

[ might add, parenthetically, that we received from you and your 
committee a very cordial reception when we have appeared before, and 
we have tried to cooperate in the light of that reception which we 
ae cen We have had a minimum of complaints regarding the 
tivities of the Federal Trade Commission. 

Mr. KInTNER. Thank you. ‘ 

Now, I will be the first to concede that we at the Federal Trade 
(Commission do not make everything in our files available to the public. 
Why? Is it an arbitrary, bureaucratic denial of the people’s right 
know? Or is it a reasonable and practical policy and, moreover, a 

licy required by the Congress itself ? : a 

Let me give you the facts so that you can judge for yourself. The 
Federal Trade Commission is an investigating and prosecuting agency. 
Its functions are governed by the statutes assigned to it for administra- 
tion by the Congress. These include the Federal Trade Commission 
Act of 1914, as amended, the Clayton Act, as amended, the Webb- 
Pomerene Export Trade Act, the Wool and Fur Products Labeling 
Acts, and the Flammable Fabrics Act, and certain provisions of other 
related acts. The basic purposes of these statutes are to protect the 
American public from unfair and unscrupulous methods of competi- 
tion to prevent practices which lessen competition and create monopoly 
and at the same time to promote proper competitive conduct. 

Essential to the administration of these acts is authority to require 
roduction of evidence. This evidence includes (and I quote the 
statute) information regarding the “organization, business, conduct, 
practices, and management of corporations and their relations to other 
corporations and to individuals, associations, and partnerships.” The 
Commission has a broad subpena power. It has an extremely broad 
authority to require by general or special order annual or special 
reports or answers in writing to specific questions to be made under 
oth. It has the power of access to corporate records. It has a 
deposition power. 

The reason for the existence of these powers is the absolute neces- 
sity recognized by Congress for its Trade Commission to have prompt 
and full access to all information necessary for it to make expert 
determinations in vital trade problems presented to it. 

The information to which the Commission has access includes trade 
secrets, it includes names of customers, and it includes other vital 
information which the businesses supplying are loath to produce 
because publication would be of detriment to their operations. Much 
of the information in our files is supplied only upon a pledge of 
confidentiality. 

The themes of these committee discussions are the right of Congress 
toknow and the right of the public to know. I have the utmost respect 
for both of these themes. I earnestly suggest to you, however, the 
addition of a third theme, and that is the right to privacy. 

It has been argued by some that all information in the files of the 
Federal Trade Commission from whatever source obtained should be 
revealed to the public. 
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I can point to one very practical effect which this would have y 1 
our operations. It would dry up completely the sources of our infy 
mation. It has been Commission policy since the day the Commission 
opened its doors in 1915 never, under any circumstances, to rm 
the names of applicants in Commission proceedings to be made publie 
The reasons are obvious, for the applicants would be put in the pog, 
tion of having retaliatory steps taken against them by the corporation, 
against which they compete. 

Another and equally serious effect would be that the trade seeps 
of many small businesses in our files would become available gytp. 
matically to their powerful competitors who would be able to capitaliz 
immediately thereon. 

These factors have all been recognized, and they were recognized 
as early as 1914 by the farsighted Congress which created my ageney, 
That Congress provided that the Commission shall have authority— 
to make public from time to time such portions of the information obtained 
by it hereunder, except trade secrets and names of customers, as it shall dep 
expedient in the public interest. 

That is section 6 (f) of the Federal Trade Commission Act. It js 
our bible in the matter of public information. 

I personally believe that today more is known about Government 
operations than at almost any other time in our history. This isg 
healthy trend. I believe therefore that many aspects of the present 
situation should be the subject of praise and encouragement to further 
progress. 

In concluding this statement, I should like to refer to a case cited 
in the staff report of this committee. That case was Rathbun (Hum. 
phrey’s Executor) v. U. 8S. (295 U.S. 602), cited at pages 4 and Sof 
the staff report. This important decision of the Supreme Court 
related directly to the Federal Trade Commission. Permit me to 
quote : 

The Commission is to be nonpartisan; and it must, from the very nature of its 
duties, act with entire impartiality. It is charged with the enforcement of no 
policy except the policy of the law. Its duties are neither political nor executive, 
but predominantly quasi-judicial and quasi-legislative. Like the Interstate 
Commerce Commission, its members are called upon to exercise the trained 
judgment of a body of experts “appointed by law and informed by experience” 
(p. 624). 

My Commission is charged with the enforcement of “no policy ex- 
cept the policy of the law.” Our law tells us that certain information 
should be made public when “expedient in the public interest.” En- 
forcement of this policy requires a balancing of values—the public 
good against the right of privacy. The Federal Trade Commission 
policy is to release as much information as possible concerning its 
operations, consistent with such law. 

That concludes my statement, Mr. Chairman. 

Mr. Moss. Thank you. 

Mr. Gatchell ? 

Mr. Wanrensrock. Mr. Gatchell is appearing before a Senate com- 
mittee on a bill which will affect the work of our Commission, and 
he has asked me with your consent to appear before you here. 

Mr. Moss. We are very happy to have you here as his substitute. 
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Mr Wanrensrock. I will act as a stand-in, if | may, until he ar- 
c, He expects to get here as soon as he can because he is very 





so 
Lop. 






ives. s 

Sly | gnxious to participate here. 

Tht He has given me his statement which has been reproduced, and 
blie copies of which are available, to read. (See also exhibit VIL.) 
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lons STATEMENT OF WILLARD W. GATCHELL, GENERAL COUNSEL, 
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Tets 
Uto- Consideration has been given to the purposes of the legal panel 
lie | giseussion requested by the Subcommittee on Government Informa- 





ion of the House Committee on Government Operations and to the 




















204 suggested questions which are to be the basis of the discussion. While 
cy, | appear here as the General ¢ ounsel of the Federal Power ( ommis- 
~ | sion I can speak for the Commission only on those matters in which 
ng | it has issued an opinion, rule, or order, and then only to the extent 
mn | that the language used by the Commission is quoted or referred to 
in substance. 
is A few general observations may be appropriate. The tenor of the 
sibeommittee’s questions appears to be directed to an agency attitude 
nt of suppressing information as though the agency under investigation 
a sought statutory or other authority for concealing information which 
nt should be made available to the public. Such an agency attitude is 
er contrary to my experience with the Federal Power Commission. Dur- 
ing the 25 years I have been with this Commission it has seemed to 
" me to approach the problem of releasing information from a public 
, viewpoint rather than from a narrow agency viewpoint; i. e., how 
f much information can be secured and made available to the public 
t rather than what information should be withheld from the public. 





The difference is attitude between the policy followed by the Federal 
Power Commission and the policy of restriction indicated by the ques- 
tions of the subcommittee, while difficult to define, nevertheless seems 
to be worthy of consideration and may account for our sketchy re- 
plies to some of the questions. Also, we have made no study of prac- 
tices and policies of other agencies in this respect because of time and 
staff limitations and therefore cannot compare the policies and prac- 
tices of the Federal Power Commission with those of any other agency 
because we are not too familiar with what is done elsewhere. 

The inquiries of the subcommittee have appeared to us to be reason- 
ably directed in an objective manner to an analysis of the policies 
followed by all Federal departments and agencies, an analysis long 
overdue, and one which, in the case of the Federal Power Commission, 
brought to light some obscurities and inconsistencies which should 
have been remedied. As stated by Chairman Kuykendall, the Federal 
Power Commission has not regarded its rules as being perfect. There- 
fore, at the subcommittee’s suggestion, and especially by reason of the 
very pointed inquiries of the members of the subcommittee, it made a 
further study of its rules in this particular and made significant 
changes to bring its practices more in line with the policies which were 
thought to have been followed in the past. I might add at this point 
that these changes have already proved to be of assistance to some 
of those appearing before the Commission, as well as the Commis- 
sion’s staff in its day-to-day operations. Such a recurring review is 
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desirable, but probably would not hav 
quiries of the subcommittee. 

The questions of the subcomittee appear to be directed particulay] 
to the Administrative Procedure Act and to those provisions of that 
act having to do with the records and papers of Federal departments 
and agencies. 

When the Federal Power Commission was reorganized in 1930 (46 
Stat, 797) as a 5-man Commission in lieu of the 3 Cabinet mop, 
bers theretofore serving as Commissioners (41 Stat. 1063), it log 
whatever relationship it might have had with the executive de art. 
ments and became an independent agency, no longer responsible to any 
department. The creation of an independent agency, especially 4 
regulatory agency with the responsibilities assigned to the Feder] 
Power Commission, calls for the assumption and discharge of respon- 
sibilities by the Commissioners appointed by the President by and 


e been made without the in. 
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with the advice and consent of the Senate. This means that the staff able for 
of the Commission merely serves to secure and make available to the referen 
Commissioners the data, information, records, and documents neces. qrsuan 
sary for a discharge of the responsibilities of the five Commissiones Commis 
A regulatory agency obviously cannot prefer any segment of the public This 
or any regulated company nor discriminate against any party or com. thor 
pany or prejudice the rights of the public, for it stands as a peculiar 0 
representative of the public in all respects, substituting directly on be. the pu 
half of Congress in carrying out the statutory responsibilities assigned release 
to it. 9 | 

This concept of responsibility of the Commission to the public has i a 
influenced the Commission and, indeed, has been referred to by courts nt ; 
as the primary aim of one of the statutes assigned to the Commission We 
for enforcement. F. P. C. v. Hope Natural Gas Co. (320 U. §, 591, State 
610): Ph illips Petroleum Co. vy. Wisconsin (347 U. S. 672, 685), Powe 
Moreover, the courts have been rather liberal in allowing intervention 9 
in Commission proceedings and this has had a tendency to maintain the ( 
the public-interest aspect of the Commission’s work at a high level, So 
E. g., National Coal Association v. F. P. C. (191 F. 2d 462 (CA DC neces 
1951) ) ; United States v. F. P. C. (845 U. S. 153) ; City of Pittsburgh ame! 
v. F. P. C. (CA DC 1956). Considering all of these matters, there- offec 
fore, it is entirely to be expected that the Commission should be lib- 4 
eral in revealing information secured in the regular conduct of its cate 
affairs. 








































Turning to the specific questions, the following comment is sub- an 
mitted : of ¢ 
1. What interpretation would I give to title 5 United States Code, mig 
section 22, with respect to access to records for public inspection or by 5 
congressional committees / ont 
she 
ADOPTION OF NEW RULE ENLARGING SCOPE OF DATA AVAILABLE TO PUBLIC inf 
Our work has not required us to interpret the general authoriza- ter 
tion for regulations carried over in title 5, United States Code, section 1 
22 from the Revised Statutes. However, I may point out that see- . 
tion 309 of the Federal Power Act (16 U.S. C. 825h) and section 16 ts 
of the Natural Gas Act (15 U.S. C. 7170), specifically authorizing 
the Federal Power Commission to prescribe all regulations “nee- . 
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sary OF appropriate to carry out the provisions” of those acts, have 

roved adequate and satisfactory. | nder these regulatory statutes 
ihe Federal Power Commission has adopted many regulations, It re- 
ently adopted a new rule enlarging and clarifying the scope of the 
gles and records of the ¢ ommission which are available for public 
reference (In the Matter of Section 1.36 and 1.1 (f) of Part I, Rules 
of Practice and Procedure, Docket No. R-154, Order No. 186, issued 
April 19, 1956). : 

Mr. Mrrenett. Is that the one which resulted from the hearing 
with this committee and sent to us recently ? : 

Mr. Wanrensrock. That is correct, sir. I have other copies avail- 
able if they need to be referred to. 

After specifically describing broad areas of FPC files and records 
which are available for public reference, section 1.36 (e) of the rules 
gs so amended provides that other files and records not made avail- 
able for public reference by the rules will be made available for public 
reference— 
pursuant to written request and a showing in support thereof, by order of the 
Commission or the Chairman, where consistent with the public interest. 

This permits the Federal Power Commission or its Chairman to 
authorize disclosure to a congressional committee or to the public, 
even of materials not generally made public by the rule itself, where 
the public interest requires and no special provision of law prohibits 
release. 

2. Does title 5 United States Code, section 22, apply only to execu- 
tive departments, or does it include other agencies and commissions, 
such as the independent regulatory agencies? 

We seem never to have had occasion to resort to title 5 United 
States Code, section 22, because of the special provisions of the Federal 
Power Act and Natural Gas Act cited in 1, above. 

3. Do you think that an amendment to this section would facilitate 
the Congress’ and the public’s right to know? 

So far as the Federal Power Commission is concerned, it is not 
necessary to amend title 5 United States Code, section 22, and an 
amendment along the contemplated lines would probably be of no 
effect on the Federal Power Commisison. 

4. What amendment would you suggest as a means to overcome the 
interpretations of this statute as a basis for withholding information ? 

In view of preceding answers, we would not suggest any amend- 
ment of title 5, United States Code, section 22. However, the drafting 
of suitable language might be difficult and, as we point out below, 
might not accomplish the desired result of disclosure. 

5. Do you think it paradoxical that a statutory provision clearly 
intended by Congress to make administrative information available 
should be asserted by many agencies as authority for the denial of 
information to the public ? 

The question’s description of the section as a whole as “clearly in- 
tended * * * to make information available” omits the exceptions 
which are necessary for an accurate and balanced description of the 
section. Those exceptions are general (viz, “except to the extent that 
there is involved (1) any function of the United States requiring 
secrecy in the public interest or (2) any matter relating solely to the 
Internal management of an agency”) and specific in subsection (b) 
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(“except those required for good cause to be held confidentia]” an 
similarly in subsection (c). It would seem to be as improper to j 








oe : Ore 
these reiterated express exceptions in a congressional enactment ay 
fail to give effect to the affirmative provision itself. 














6. Does this section apply to information sought by the publi} 
By congressional committees ? 

Insofar as subsection (b) is concerned, it does not apply to “infor. 
mation” generally; it applies to “all rules” and to “all final Opinions 
or orders in the adjudication of cases (except those required for 























pot force ' 
cause to be held confidential and not cited as precedents)”; and j Furthe 
applies to “public inspection” of such materials. Obviously, what ig | taught us 
available for public inspection is available for congressional com. saried pt 
mittee inspection. Our rules do not now provide for holding ay rinced t 
rules, final opinions, or orders confidential after they have been isgy jnevita 
but conceivably there might be good cause for a rule that did. Wha Mores 
such good cause might be for withholding from public inspection | tha” 2° 
might not be good cause for withholding from congressional commit. | rq!ze™ 
tee inspection. We also may point out that there are very cogent certain} 
reasons for withholding from Members of Congress and everyon, | mu” 
else the contents of Commission orders until reproduction process } i? “it 
have been completed permitting their general simultaneous publica. | tial 08 
tion to all interested parties. Otherwise, the possibility of advanes suocesst 
“tips” on orders having subtsantial effects on the market values of | ls few 
securities might lead to the most grave abuses. We do not take j | stato 
that the latter is intended. 12. 1 
7. What is an “official record” within the meaning of title 5, United upplied 
States Code, section 1002 (c) ? secrecy 
Our work has not presented us with any problem as to the meanin _ 
of the term “official record” as used in title 5, United States Code, i 
section 1002 (c), and hence we have not researched that question or 1s. S 
formulated an opinion as to the meaning of that term in relation to ca 
particular problems. We would assume that its meaning would have it. 
to be worked out on an ad hoc basis and do not know whether the A 
possible range of questions has thus far been sufficiently explored to wy 
make greater statutory definition feasible. at = 
8. Does that term refer only to records of official action taken by pe 
an agency ¢ © ‘| 
For the reason given in 7, above, we have not formulated an opinion oir 
as to whether the term “official record” in 5 United States Code, section Mr 
1002 (c) refers only to records of official action by an agency. The . 




























































































same answer would apply to questions 9 and 10. 
9. Does it include information gathered by its staff, recommenda- T 
tions of staff, reports made, intermediate reports and findings of its iv 
staff, and other matters on the subject under consideration ? 
10. Does it include every written document? If not, please specify. Docke 
oe Order 
INHERENT DIFFICULTY OF DEFENDING “OFFICIAL RECORDS a 
11. Do you think the term “official records” should be defined spe- above 
cifically in the statute ? 
We are aware of no need for specific definition of the term “official 
records” in 5 United States Code, section 1002 (c) and we think such 
an attempt might very likely prove to be unfortunate by being too B 
limiting or too broad or otherwise unsatisfactory. 
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From a cursory examination, this seems to be an unnecessary issue. 
{n agency may, and we think should, accord a broad meaning to the 
‘erm “official record” and (6) the proper exercise of the power vested 
in it by the exceptions meets its relatively few justifiable needs for 
holding particular files and records confidential, as we feel the FPC 
has done under its new rule. In other words, agencies do not need to 
contend for a narrow definition of the term “official records,” and need 
not force any Issue as to that meaning. 

Furthermore, our own experience in formulating our new Tule has 
taught us how delusive it is to expect a general definition to fit all the 
raried problems that will arise even for one agency, and we are con- 
yinced that an attempt now to do so by statute for all agencies is 
inevitably bound to cause difficulty, confusion and frustration. 

Moreover, such a statutory attempt, if it fails, will do more harm 
than good. For it must be recognized that a statutory publicity 
requirement that is too broad and too rigid will fail of its purpose as 
ertainly as one that is not broad enough. For it will simply drive 
communications “off the record” or “underground,” and such a condi- 
ti would be worse than holding too many communications confiden- 
tial could possibly be. For “off the record” communication not only 
sucessfully avoid the publicity the statute seeks, and I emphasize those 
last few words, but they also destroy the possibility of effective admin- 
istration of the laws the agency was created to administer. 

12. If there are cases in which your department or agency has 
applied the exception of “any function of the Government requiring 
gerecy in the public interest” to withhold information otherwise 
required to be divulged by 5 United States Code, section 1002, please 
list them. 

13. Who determines in specific cases whether secrecy in the public 
interest is required ? 

14. If there is an agency rule or directive covering this require- 
ment, please furnish a copy. 

Without attempting to distinguish between the four exceptions in 
United States Code, section 1002, we may call attention to the Federal 
Power Commission’s new rule, section 1.36 (a), which lists nine narrow 
and specific exceptions to the provisions of the rule making files and 
records available for public reference. 

Mr. MircHeti. May we have that copy, please ? 

Mr. Wanrensrock. I have only a limited number, I think five 
copies of it. 

Mr. Mircueti. Thank you, Mr. Wahrenbrock. 

(The material referred to is as follows:) 

FEDERAL POWER COMMISSION, 
Washington, April 19, 1956. 
Docket No. R-154 
Order No. 186 
To The Party Addressed: 

GENTLEMEN: Enclosed is the order issued by the Commission today in the 

above entitled matter. 
Very truly yours, 
J. H. Gutrme, Acting Secretary. 


UNITED STATES OF AMERICA, FEDERAL PowER COMMISSION 


Before Jerome K. Kuykendall, Chairman, Claude L. Draper, Commissioners: 
Seaborn L. Digby, Frederick Stueck, and William R. Connole. 
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Docket No. R-154 












In the Matter of Sections 1.36 and 1.1 (f) of Part 1, Rule 


8 Of Practice 
Procedure “ 












ORDER NO. 186—AMENDMENT OF RULES 


(Issued April 19, 1956) 






The Commission has under consideration in this proceeding the amendment 
of Section 1.56, Public Information, and of Section 1.1 (f), Definitions, of Part] 
of its Rules of Practice and Procedure (18 C. F. R. 1.36, 1.1 (f)). The DUrpoge 
of these amendments is to enlarge and clarify the scope of the files and records 
of the Commission which are available for public reference without Special 
Commission order, and to clarify the Commission’s practice with respect to hotice 
of its proceedings and publication of its decisions. 

It appears that the adoption of such amendments is a matter of procedure which 


does not require notice or hearing under Section 4 (a) of the Administratiy 
Procedure Act. 


The Commission finds: 

The amendments hereinafter adopted are necessary and appropriate to carry 
out the provisions of the Federal Power Act and the Natural Gas Act and to aid 
in the discharge of the Commission’s duties under other statutory provisions and 
executive orders conferring powers or duties upon the Commission. 

The Commission orders: 

(A) Section 1.86, Public Information, of Part 1, Rules of Practice anq 
Procedure, is hereby amended to read as follows: 

(a) Notice of Proceedings. Notice of applications, formal complaints, and 
petitions other than petitions to intervene, is provided for in Sections 1.17 and 
1.37 of these Rules. Notice of applications for certifications of public convenience 
and necessity under Section 7 of the Natural Gas Act is provided for by Section 
157.9 of these Rules. Notice of hearings and of initiation or pendency of rule 
making proceedings is provided for in Section 1.19. Notice of applications under 
Part I of the Act for preliminary permits and licenses is provided for by Sections 
4.31 and 4.81 of these Rules. 

Notice of proposed alterations or surrenders of license under Section 6 of the 
Federal Power Act may be given by filing and publication in the Federal Register 
as provided in Section 1.19 (a), and, where deemed desirable by the Commission, 
by local newspaper advertisement. Notice of rates charged and changes therein 
is provided for by the filing requirements of Parts 35 and 154 of these Rules, 
Any other notice required by statute, rule, regulation, or order, or deemed desir- 
able, may be given by filing and publication in the Federal Register as provided 
in Section 1.19 (a) or by service as provided in Section 1.17 (a) of these Rules, 

(b) Notice and publication of decisions. Service of intermediate and final 
decisions upon parties to the proceedings is provided in Section 1.30 (a), (b), 
and (i) of these Rules. Rules or amendments of rules adopted will be filed 
and published in the Federal Register. Commission opinions together with ac 
companying orders, Commission orders, and intermediate decisions will be 
released to the press and made available to the public promptly. Copies of 
Commission opinions, orders in the nature of opinions, and intermediate decisions 
which have become final may be procured from the Superintendent of Documents, 
United States Government Printing Office, Washington (25), D. C., upon payment 
of prescribed charges and will be published in the Commission’s Reports. 

(c) Public files and records. Except as provided in paragraph (4d), below, 
the public files and records of the Commission which are available for public 
reference, insofar as consistent with the proper discharge of the Commission's 


duties, at its principal office during the prescribed hours of that office, are com- 
prised of the following :* 


(i) All submittals and filings. 

(ii) All parts of the formal record in any matter or proceeding set for 
hearing. 

(iii) All Commission correspondence relating to (1) any submittal or 
filing, (2) matter or proceeding, (8) any furnishing of data or information, 
except to or by another branch, department, or agency of the Government. 











































1 See definitions in Section 1.1 (f) (17)-—(22) of these Rules, as amended. 
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(iv) Any Commission memoranda, in a matter or proceeding set for 
pearing, received or sent by the Commission after the commencement of 
nearing and before final ¢ Yommission action. >) : 

(y) All presiding officer actions and all presiding officer correspondence 
and memoranda to or from others relating to any matter or proceeding pend- 
ing before them. = ee sa ali 

(yi) All Commission orders, notices, findings, opinions, determinations, 
and other actions in any matter or proceeding and all Commission minutes 
which have been approved. ; : 

(vii) Commission correspondence and reports on legislative matters under 
eonsideration by the Bureau of the Budget or Congress but only if and after 
made public or released for publication by that Bureau or the committee 
or member of Congress involved. : a 

(viii) Commission correspondence with respect to the furnishing of data, 
information, comments, or recommendations to or by another branch, de- 
partment, or agency of the government, but where the furnishing of such 
data, etc., to the other branch, etc., is the subject, such correspondence shall 
not become public files or records unless or until made public by that branch, 
etc, except where furnished to satisfy a specific requirement of a statute. 

(ix) Staff reports on statements of claimed cost by licensees where such 
reports have been served on the licensee. ; 

(x) Commission correspondence on interpretation of the Uniform System 
of Accounts and letters on such interpretation signed by the Chief Account- 
ant and sent to others than the Commission, a CommiSsioner, or any of the 
staff. 

(xi) Commission correspondence on the interpretation or applicability of 
any statute, rule, regulation, order, license, or permit issued or administered 
by the Commission and letters of opinion on that subject signed by the Gen- 
eral Counsel and sent to others than the Commission, a Commissioner, or 
any of the staff. 

(xii) Copies of all filings, certifications, pleadings, records, briefs, orders, 
judgments, decrees, and mandates in court proceedings to which the Com- 
mission is a party and all correspondence with the courts or clerks of court. 

(d) Exceptions. The following are excepted from the provisions of paragraph 
(ec), above: * 

(i) Files and records containing facts or information not permitted to be 
divulged by Section 301 of the Federal Power Act or Section 8 of the Natural 
Gas Act because knowledge thereof was gained during the course of examina- 
tion of books, records, data, or accounts pursuant to those Sections and divul- 
gence thereof has not been ordered by the Commission. 

(ii) Communications relating to personnel matters received upon a con- 
fidential basis, and medical and other personal information, which, under 
general Governmental personnel practices, are not normally made public. 

(iii) Staff papers. 

(iv) Written communications between or among the Commission, mem- 
bers of the Commission, the Secretary, and expressly designated members 
of the staff while particularly assigned, in accordance with all applicable 
legal requirements, to aid the Commission in the drafting of any order and 
findings, with or without opinion, in any matter or proceeding in which a 
hearing has been held. 

(v) Bids for goods or services received in response to Commission invita- 
tions prior to opening of all such bids, where applicable statutes restrict 
disclosure. 


(vi) Files and records classified under Executive Order No. 10501 for 
national security purposes. 

(vii) Confidential reports made as permitted by Instruction 5, FPC Form 
No. 2, prescribed by Order No. 162, issued October 30, 1951. 

(viii) Engineering reports, submitted to the Commission in support of 
applications for licenses under Part I of the Federal Power Act, which have 
been prepared at substantial expense to the applicant and as to which the 
applicant claims it has an interest against disclosure, unless or until a 
hearing is set on the application. 

(ix) Unaccepted offers of settlement in any matter or proceeding unless 
or until made public by act of the offeror. 


—___ 


*See definitions in Section 1.1 (f) (17—(22) of these Rules, as amended. 
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(e) Files and records not made part of the public files and records p 


: : : : ; Y this 
Section will be made available for public reference only pursuant to Written 
request and a showing in support thereof, by order of the Commissio 


; : ‘ “hy D or th 
Chairman, where consistent with the public interest. ; 


(f) Procedure in event of subpena. If an officer or employee of the Commis. 
sion is served with a subpena duces tecum, material which is not part Of the 
public files and records of the Commission shall be produced only as authorized 
by the Commission. Service of such a subpena shall immediately be repory 
to the Commission with a statement of all relevant facts. The Commission will 
thereupon enter such order or give such instructions as it deems advisable, 

(B) Section 1.1 (f), Definitions, of Part I, Rules of Practice and Procedure 
is hereby amended by adding at the end thereof the following additiona] pars. 
graphs: 

(17) “Filings and submittals.” For the purpose of these definitions and ge, 
tion 1.36 of these Rules, as amended, filings and submittals include the following. 
(i) applications, declarations, complaints, petitions, and other papers seeking 
Commission action; (ii) financial and statistical and other reports to the Com. 
mission, power system statements, statements of claimed cost of licensed Projects 
original cost and reclassification studies, proposed accounting entries, certificates 
of notification (under Section 204 (e) of the Federal Power Act), rates or rate 
schedules and related data and concurrences, and other filings and submittals 
to the Commission in compliance with the requirement of any statute, executive 
order, or Commission rule, regulation, order, license, or permit; (iii) all answers, 
replies, responses, objections, protests, motions, stipulations, exceptions, other 
pleadings, notices, depositions, certificates, proofs of service, transcripts of oral 
arguments, and briefs in any matter or proceeding; (iv) all exhibits, attachments 
and appendices to, amendments and corrections of, supplements to, or trans. 
mittals or withdrawals of, any of the foregoing. 

(18) “Matter or proceeding.” For the purpose of these definitions and Section 
1.36 of these Rules, as amended, matter or proceeding means the Commission's 
elucidation of the relevant facts and applicable law, consideration thereof, and 
action thereupon with respect to a particular subject within the Commission's 
jurisdiction, initiated by a filing or submittal or a Commission notice or order. 

(19) “Formal record.” For the purpose of these definitions and Section 1,36 
of these Rules, as amended, the formal record includes in addition to all the 
filings and submittals in a matter or proceeding, any notice or Commission order 
initiating the matter or proceeding, and, if a hearing is held, the following: the 
designation of the presiding officer, transcript of hearing, all exhibits received 
in evidence, all exhibits offered but not received in evidence, offers of proof, 
motions, stipulation, subpenas, proofs of service, references to the Commission, 
and determinations made by the Commission thereon, certifications to the Com- 
mission, and anything else upon which action of the presiding officer or the Con- 
mission may be based; it does not include any proposed testimony or exhibits 
not offered or received in evidence. 

(20) “Staff papers.” For the purpose of these definitions and Section 1.36 
of these Rules, as amended, staff papers include the Commission staff's working 
notes, papers, records, memoranda, and correspondence, except : any such papers, 
not relating to a proposed settlement or to an application, permission, filing, 
or submittal under Section 35.13 or 154.66 of these Rules, which are intended for 
the Commission’s consideration and are within the terms of paragraph (c) (iy) 
of Section 1.36 of these Rules, as amended, and paragraph (21), below, because 
received by the Commission in a matter or proceeding after hearing has con- 
menced and before final Commission action; and any such papers made a part 
of the public rules and records by inclusion in a formal record (see (19), above, 
and said Section 1.36 (c) (ii) or in any Commission memorandum or corre- 
spondence which is part of the public files and records (see (21) and (22), be 
low, and said Section 1.36 (c) ). 

(21) “Commission memoranda.” For the purpose of these definitions and 
Section 1.36 of these Rules, as amended, Commission memoranda include all 
written communications from the staff or a presiding officer which are intended 
for the Commission’s consideration and all those to the staff or a presiding 
officer which are signed or transmitted by or on behalf of the Chairman, a Com- 
missioner, the Secretary, or the Executive Director. 

(22) “Commission correspondence.” For the purpose of these definitions and 
Section 1.36 of these Rules, as amended, Commission correspondence includes 
all written communications and enclosures received from others than the staff 
and intended for the Commission or sent to others than the staff and signed 
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py the Chairman, a Commissioner, the Secretary, the Executive Director, or 
other authorized official, except those which are purely personal. 

’ »C SS1on. 
— J. H. Gurrine, Acting Secretary. 

Mr, Wanrensrock. 15, Who are persons “properly and directly 

encerned” under 5 United States Code section 1002 (c)? Is this 
eategor'y limited to persons who are parties to agency proceedings 
gr are directly affected thereby? Or does it include members of the 
general public and the press ? 
* We believe that the question of who are “persons properly and di- 
rectly concerned” within the meaning of title 5 United States Code, 
getion 1002 (c) is: (1) a question that must be determined upon an 
ad hoc basis; (2) a matter of secondary importance (like the question 
of the meaning of “official record,” and for the same reason; see the 
answer to No. 11, above.) 

16. In view of the legitimate interest of the public in the func- 
tioning of departments and agencies, in your opinion should the 
imitation of persons “properly and directly concerned” be stricken 
from title 5, United States Code, section 1002 (c) ? 

While the question has not presented itself to us (certainly not in 
any significant way) we think that it should be recognized that under 
sme circumstances furnishing information within the scope of the 
general language of title 5, United States Code, section 1002 (c) might 
become an onerous and costly burden, be subject to abuses, or inter- 
fre with or handicap the administration of the laws the agency 
was created to administer. In such a case, the agency would undoubt- 
edly be justified in finding “good cause” for not making the informa- 
tion public. The language “persons properly and directly concerned,” 
we believe may be a helpful guide to what constitutes “good cause” in 
such circumstances. 

17. Do you feel that existing statute and case law apart from title 
5, United States Code, section 1002 (c) adequately protect the right of 
arties to administrative proceedings against the disclosure of in- 
eation of a private nature? 

So far as the Federal Power Commission is concerned, we believe 
that its new rule together with the other rules, Executive orders, and 
statutory provisions therein referred to, do protect against dis- 
closure of information of a private nature. We believe title 5, United 
States Code, section 1002 (c) to be consistent with and to support such 
protection. 

18. If there are cases your department or agency has applied the 
exception of any matter relating solely to the internal management 
of the agency, please list them. 

We believe that some of the exceptions in our rule section 1.36 (d) 
relate wholly or in part to matters of internal agency management; 
for example: 

(11) Personnel matters. 

(iii) Staff papers. 

(iv) Communications between or among the Commission, its 
members, its secretary, and draftsmen. 

19. Who determines, in specific cases, whether the matter relates 
solely to internal management ? 

Our rule referred to was adopted by the Commission. 
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20. Should the internal management records refert 
and/or itemized in order to clarify legislative intent ? 

We know of no need to “clarify legislative intent” as to what Con- 
stitutes matters of “internal management.” Here, as in th 
question No. 11, we think the dangers of an attempt 
statutory definition, outweigh the advantages. 

21. If there are cases in which your department or agency has ap. 
plied the exception of “information held confidential for good catise 
found” in title 5, United States Code, section 1002 (c), please list them 

We believe that all of the exceptions in our rule section 1.36 (4) 
relate to “information held confidential for good cause shown.” 

22. Who determines, in specific cases, whether information should 
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Again, the rule as adopted was a determination by the Commission, authori 
23. If there is an agency rule or directive covering this requirement, Title 


please furnish a copy. 
(See answer to No. 21, above.) 


24. What specific amendments or modifications of title 5, United 
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States Code, section 1002 would, in your opinion, be necessary to give 33. 
full effect to the congressional intent to make administrative informa. tion te 
tion available to the widest possible extent? Refer to page 198, priate 
Administrative Procedure Act: Legislative History, 34. 
The section has been drawn upon the theory that administrative operations and 30. 
procedures are public property which the general public, rather than a few special- protec 
ists or lobbyists, is entitled to know or to have the ready means of knowing with mato 
definiteness and assurance. 36. 
We have not considered any amendments or modifications of title 5, statut 
United States Code, section 1002. gress 
President's letter of May 17, 1954 (directing certain employees in We 
the executive branch not disclose certain communications before a face | 
congressional committee) : tered 
25. In your opinion, is this letter directed to a named agency fora this. 
specific purpose and occasion and concerning a specific subject matter the s 
before a committee of Congress ? Our 
26. Does any other executive department or agency have the right “ela 
to assume that it applies to it when the latter was not specifically H 
directed to it? ing 
27. Are there any cases in which your department or agency has 8 (b 
relied upon this letter as authority for withholding information! Ne 
Please specify. infor 
28. Can the President delegate his authority on this subject matter of b 
to the head of a department or agency without specific direction on oa 
each oceasion 4 T 
29. Does the President have an unlimited constitutional prerogative ass! 
to withhold any information from the Congress and/or the publie si01 
when he believes disclosures would be contrary to the public interest! an’ 
30. If not, what limits are there on the President’s authority in this reg 
respect ¢ as 
31. Does the President have other than constitutional authority to to 
withhold information from the Congress and/or the public? Please mi 
specify. 
32. If information may be withheld only on the authority of the ci 





President, how must he manifest that authority in specific cases? 
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(a) By Executive order? 
(b) By written instructions toa part icular officer ? 


(c) By instruct ions communicated orally or in writing by a member 
of his staff ¢ i ony 

We assume that the President’s letter of May 17, 1954, to the Secre- 
tary of Defense (replies from Federal agencies to questionnaire sub- 
mitted by the Special Committee on Government Information, House 
Committee on Government Operations, Committee Print No. 1, 1955, 
ath Cong., Ist sess., p. 546), in referring to the “executive branch” 
did not encompass an independent regulatory agency such as the Fed- 
eral Power Commission, and accordingly we shall not undertake to 
discuss these questions other than to say as to No. 27 and that is the 
uestion (reads), this Commission has not relied on that letter as 
authority for any part of the rule it has adopted. 

Title 18, United States Code, section 1905 (makes it a misdemeanor 
tor any United States employee or official to disclose, except as au- 
thorized by law, any information derived officially or from any “re- 
turn, report, or record”) : é 

33. Is this statute a barrier to the free flow of Government informa- 
tion to the public, to individual Members of Congress and to appro- 
priate congressional committees ? 

34. What is the meaning of the phrase “not authorized by law”? 

35. Is a subpena issued by a congressional committee sufficient to 
protect an officer or employee of the Government if he disclosed infor- 
mation to the committee ? 

36. Since title 18, United States Code, section 1905, is a criminal 
statute, should it be clarified so that information requested by a con- 
gressional committee may not seem to come within its prohibition ? 

We have not had occasion to study this section in our work. On its 
face it would appear that the specific provisions of the acts adminis- 
tered by this Commission and the Commission’s rules would prevent 
this section from barring any proper flow of information, while at 
the same time it stands as a safeguard against improper disclosures. 
Our experience has not made us aware of any need for statutory 
“clarification.” 

However, we might call the subcommittee’s attention to the follow- 
ing sentence in section 301 (b) of the Federal Power Act and section 
8 (b) of the Natural Gas Act: 

No member, officer, or employee of the Commission shall divulge any fact or 
information which may come to his knowledge during the course of examination 
of books, records, data, or accounts, except insofar as he may be directed by the 
Commission or by a court. 

This restriction is one of the indicia that the responsibility is 
assigned to the Commission and is to be discharged by the Comms- 
sioners fairly openly and without preference for or prejudice against 
any person, company, or group. Whether the sentence just quoted is 
regarded as a civil or criminal provision is immaterial, for it states 
a sound rule which even if lacking in statutory language would have 
to be observed by a regulatory agency in order to impartially ad- 
minister the law. 

Executive Order 10501 (providing for security classification of offi- 
cial information in the interests of the defense of the United States) : 
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7. Is an Executive order the best method of providing for “gag. 
guarding oflicial information in the interests of the defense Of the 
United States” or should Congress enact statutory authority to gp. 
complish this purpose? 

38. Should Congress create any administrative or judicial proce. 
dure to insure timely review of classification and removal or dow, 
grading of classification where appropriate ? 

39. Is it possible to provide any legal remedy for abuse of clasgif. 
cation authority or for failure to review and remove security classifies. 
tion where appropriate’ If so, what form of relief do you suggest! 

40. In your opinion, does this Executive order apply to the inde. 
pendent regulatory agencies and commissions ? 

41. In view of the Humphrey case (295 U.S. 602) does the Presi. 
dent have the authority to control the information policies of the 


independent regulatory agencies and commissions? 
reasons. 









Please give 






We have not had occasion or opportunity to go into these ques. 
tions. The Federal Power Commission is proceeding upon the ag. 
sumption that this Executive Order 10501 applies to it, but the volume 
of classified information or material in the Commission’s custody is 
very small and the classification has been placed upon the material 
before it is received by the Commission. My own experience with 
classified material has not shown any abuse of the term “classified” 
if the security program is to function properly. 

Gene ral: 










42. In your opinion, do the heads of departments, agencies, or com- 
missions have any “inherent power or right” (i. e. not derived from 
statute) to withhold information from the Congress and/or the pub- 
lic? Please explain. 

None of our work or researches has led us to assume or conclude 
that the Federal Power Commission has any power not vested in it 
by statute or Executive order. 

43. It was the unanimous opinion of the legal experts who appeared 
before this subcommittee on May 8 and 9, 1956, that there is no legal 
basis for the claim of “uncontrolled discretion to withhold informa- 
tion and papers in the public’s interest” in support of the President's 
letter of May 17, 1954. In your opinion, is the view of these legal 
experts justified? Please give reasons. 

See our comment on Nos. 25-82, above. 

Mr. Moss. Thank you very much for your statement, Mr. Wahren- 
brock. 

We will now have the statement of Mr. Thomas Meeker. 

Mr. Potiack. As you know, Mr. Meeker is appearing before a Sen- 
ate Committee this morning. In his absence I will read his prepared 
statement. 


My name is Irving M. Pollack, attorney on Mr. Meeker’s staff at 
the Securities and Exchange Commission. 


This is Mr. Meeker’s statement: 




















STATEMENT OF THOMAS G. MEEKER, GENERAL COUNSEL, 
SECURITIES AND EXCHANGE COMMISSION 






Mr. Chairman and members of the subcommittee, I am Thomas G. 
Meeker, General Counsel of the Securities and Exchange Commission. 


INFO] 


















] appear 
a dis 


of your § 
pot consi 
orders re 
by the pa 
Jam g 
aspects S| 
imited e 
mission 
naire ant 
tions SU 
as to the 
between 
from (1 
formati¢ 
items 0 
wer to | 
subsequi 
It she 
limited 
ministe! 
ously st 
some 7% 
categor 
to the ] 
well in 
is infor 
It incl 
specific 
Ro 
secrets 
inforn 
(1) TI 
corres] 
as a I 
violati 
sion. 
are th 
Feder 
the co 
bya g 
Ev 
to the 
for a 
form: 
missi 
we Pp 
sure, 
func 
insta 
thele 
com 
duti 









INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 2757 


| appear here today at your request to participate generally in a 
anel discussion on a group of questions submitted to me by the staff 
of your subcommittee. At the outset, I should like to say that I do 
not consider myself to be an expert with respect to the statutes and 
orders referred to in the committee’s suggested items for discussion 
by the panel today. 

‘am glad, however, to have the opportunity to comment on certain 
aspects suggested by some of these questions with which I have had 
jimited experience in the course of my official duties with the ¢ om- 
mission and in the course of considering this committee’s question- 
naire and testifying before this committee last January. The ques- 
tions submitted to us for our consideration, in my opinion, inquire 
js to the legal basis of agencies such as the SEC for distinguishing 
between public and nonpublic information in connection with requests 
from (1) the public; and (2) congressional committees for such in- 
formation. The legal basis for the Commission’s treatment of certain 
items of information as nonpublic has been fully detailed in our ans- 
wer to the committee’s prior questionnaire, previous testimony and 
subsequent supplementary material lodged with the commitee. 

It should be made clear at the very beginning that all but a very 
limited amount of the data obtained by the SEC under statutes ad- 
ministered by it is available to the public. The Commission previ- 
ously submitted to this committee a chart prepared by its staff listing 
sme 72 categories of information in our files. All but six of those 
categories of information constitute public data readily available both 
tothe public and to the Congress and comprises in terms of volume 
well in excess of 90 percent of the Commission’s files. The balance 
isinformation which cannot be made generally available to the public. 
It includes information in the Commission’s files which Congress 
specifically provided should be kept confidential where disclosure 
thereof would be contrary to the public interest, as in the case of trade 
secrets and similar material. The remaining nonpublic categories of 
information in the Commission’s files consist primarily of two kinds: 
(1) The files of internal Commission documents and memoranda and 
correspondence ; and (2) The Commission’s investigation files opened 
as a result of information received by the Commission indicating 
violations of the statutes administered and enforced by the Commis- 
son. In the latter respect the Commission’s enforcement functions 
are the same as those performed by the FBI, Secret Service, or other 
Federal law enforcement agencies in their respective fields. Indeed, 
the courts have equated the Commission’s functions to those performed 
bya grand jury. 

Even with respect to information which is not generally available 
tothe public, the Commission carefully considers every request there- 
for and to the extent compatible with the public interest and the per- 
formance of the highly important functions entrusted to the Com- 
mission makes every effort to make available all the information that 
we possibly can. The heart of our basic securities acts is full disclo- 
sire, and except where it is inconsistent with the performance of our 
functions, all information is fully available to the public. In those 
instances where full disclosure would be inappropriate, we never- 
theless generally make this information available to congressional 
committees to the fullest extent possible consistent with the statutory 
duties imposed upon us by the statutes we administer. 
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In our opinion, the Commission’s policy with respect to its files 
consistent one over many years—is entirely in accord with the law 
and the public interest in effective governmental operations, 

Mr. Meeker intended to participate orally, of course, in a Ciseus. 
sion of the earlier questions you raised in your questionnaire, but 
unfortunately he cannot be here at the present time. He intends to 
be here as soon as he finishes with the other hearing, however, 

Mr. Moss. The committee recognizes the difficulties faced by som 
of the officers of Government in responding to questions from com. 
mittees on both sides of the Hill, but in the case of Mr. Meeker’s 
statement it would seem as though there might be some misunde. 
standing as to the purpose of the panel. 

It would be very helpful to the committee if Mr. Meeker would jy 
writing respond to the questions directed to him; and I am partiey. 
larly interested in his views on some of the questions because I haye 
the interesting character of his testimony at the time the SEC ap. 
peared before the full committee. 

Mr. Mitchell, do you desire to undertake the preliminary ques. 
tioning? ; 

Mr. Mrrcnetxi. Mr. Chairman, I would like to insert in the record 
two exhibits. 

It is believed that the staff’s study prepared by the legal staff of 
the Government Operations Committee, entitled “The Right of 
Congress To Obtain Information From the Executive and From Other 
Agencies of the Federal Government,” should be made part of the 
printed record of this subcommittee, because it has been constantly 
referred to by the participants in the previous legal panel, and has 
already been referred to by the general counsels from the agencies 
who are participating in this legal panel. 

It is requested that this document be placed in the appendix of 
the record of this panel discussion. 

Mr. Moss. That may be done. 

(The material referred to is exhibit 21.) 

Mr. Mircneti. Mr. Chairman, the record of this subcommittee also 
should contain the analysis of the replies to the committee question- 
naire by the American Law Division, Library of Congress, which was 
prepared at your request, concerning the three basic statutes which 
have been cited to this subcommittee as the basis for withholding in- 
formation, and the May 17, 1954, letter from the President to the See- 
retary of Defense. This analysis has been discussed by the other legal 
panel and undoubtedly will be discussed here today. 

Mr. Moss. The analysis will be made part of the record. 

(The information referred to is exhibit 20.) 

Mr. Moss. Any other items to be inserted ? 

Mr. Mrrcnety, Not at this time, Mr. Chairman. 

Mr. Ginnane, do you have answers to the questions which were 
suggested ? 

Mr. Ginnane. Yes, sir. I submitted copies to the chairman and 
yourself, copies of answers to the questions to the extent of my ability 
to answer them. 

Mr. Moss. We will include in the record your answers to the ques- 
tionnaire. 

(The information referred to is exhibit XI and appears in the 
appendix. ) 
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Mr. Mrrcueti. On page 4, Mr. Stone, of your prepared statement, 
the paragraph beginning “The Board makes available,” are those pub- 
jished in the Federal Register? Is everything referred to there pub- 
jished in the Federal Register 4 eae mre) 

Mr. Stone. I don’t believe all of that information is contained in 
the Federal Register. I have listed quite a number of categories of 
information there. I could not tell you offhand just which of those 
items actually are published in the Federal Register. sone 

There are public documents made available to our publications 
getion, and some of the material is published in the Federal Register, 
but I could not tell you offhand since that is done through the Public 
Information Service over which I have no control. 

Mr. Mircueti. Could you file a statement with the committee as 
ioexactly what you do publish in the Federal Register ? 

Mr. Stone. Certainly. 

Mr. Mrrcueti. In accordance with the provisions of the Adminis- 
trative Procedures Act, or any other law? 

Mr. Stone. Certainly. 

Mr. Chairman, may I say now that I do not want to give the im- 
pression to the committee that I was trying to avoid a direct answer 
toany of the questions. 

Mr. Moss. There is no question in the committee’s mind on that 
point at all. a 

Mr. Stone. I have specific answers to the specific questions, but I 
thought 1 covered most of them in the statement. If you want to 
question me directly on any points, I will be glad to comply. 

Mr. MircHe.ti. Nowhere in the discussion did any of the other gen- 
tlemen today refer to the Federal Register. 

Mr. Stonr. I meant in relation to other questions aside from this 
last question of yours. I do have specific answers to the question- 
nire Which you submitted to us, but I didn’t cover them point by 
point. I will be glad to do so if you desire such answers. (See ex- 
hibit IT.) 

Mr. Mircuetr. On page 5 of your prepared statement, you are there 
quoting the act, who makes that decision referred to— 
shall order such information withheld from public disclosure when in its judg- 
ment a disclosure of such information would adversely affect the interests of 
such person and is not required in the interest of the public? 

Mr. Stone. The Board. 

Mr. Mrrcnett. The Board itself makes that decision ? 

Mr. Stone. Yes, sir. 

Mr. Mircnett. Would that information be available to a commit- 
tee of Congress ? 

Mr. Stone. Depending on the information at hand. I couldn't 
answer that question generally out of context from the factual ma- 
terial involved. 

Mr. Moss. Does this section grant to the Board the authority to 
exercise its judgment and withhold information ? 

_ Mr. Sronr. In my opinion it does, if it adversely affects the public 
interest which the Congress under the act has charged us with carry- 
Ing on. 

Mr. Moss. If Congress requires the information for a legislative 
purpose, then do you judge whether or not it would be adverse to the 
public interest ? 
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Mr. Srong. I think the Board has certain responsibilities, 

Mr. Moss. Has that been granted by statute? 

Mr. Strong. According to the very provisions of the statute 

Mr. Moss. It doesn’t say you should withhold it from Congres 
It doesn’t even mention Congress. 

Mr. Stone. Not specifically. 

Mr. Moss. If Congress wanted it, don’t you think it would have 
spelled it out? 

Mr. Stone. “Such information withheld from public disel 
when in its judgment such disclosure would adversely affect the ip. 
terests of such person.” 

The Congress has charged the Board with certain responsibilitie, 

Mr. Moss. Is Congress in the same status as the public so far ag 
having information ? 

Mr. Stone. If it would come to the attention of the public through 
a disclosure from Congress, it would be violating the very provisions 
of the statute. 

Mr. Moss. Where does it say that? 

Mr. Strong. It does not say so. 

Mr. Moss. Where is that inferred? This is a very interesti 
point because I find we are being told constantly that these provisions 
of law govern the access of Congress itself to information. Yet Cop. 
gress, in its lack of wisdom, never has mentioned that it was going to 
set up rules to deny information from itself. 

Mr. Stone. That is academic. Actually the Board never has with- 
held any information from Congress. 

Mr. Moss. We are talking about an academic question here in many 
instances, as to what you could do. If it is the judgment of thes 
agencies, as it appears to be, that Congress has limited its own right 
to information, then I think it is time that we specifically made clear 
to the agencies that Congress never intended to limit its own right to 
this information. 

Mr. Stone. I am simply saying, Mr. Chairman, that if Congress, 
by enacting a certain statute, has given an independent agency or 
board certain responsibilities to withhold information which would 
be adverse to the public interest, it seems to me implicit in that it 
would have the right to withhold any information from Congress 
which would be adverse to the public interest. ; 

Mr. Moss. But why? Congress may require it for a legislative 
purpose. Is the public and the Congress one and the same? Can 
Congress have only the information which you would freely make 
available publicly ? 

Mr. Srone. No, sir. I think you are trying to confuse the two 
together. If Congress called upon the Board to furnish some infor- 
mation, and it could be furnished perhaps in executive session, or on 
a confidential basis where it would not become public, then I think 
there would be no question that the Board would furnish the 
information. 

Mr. Moss. If the Congress then makes it public that is not your 
responsibility ; is it? 

Mr. Stone. Except if we have furnished it without at least a 
request that it be kept confidential we certainly would be criticized 
justifiably. 
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Mr. Moss. The request that it be held confidential should discharge 
your responsibility? 

* Mr. Srone. I think it would be, yes. 

Mr. Moss. That is a different thing from claiming the right to 
withhold it from Congress. — 

Mr. Sronz. To withhold it generally, but I am saying withhold 
on a restrictive basis. 

Mr. Moss. Much of the information you have Congress could ac- 
quire from the same sources you could, through the subpena power. 
js that right ? Ads 

Mr. Stone. That is right. We have never refused to give you any- 
thing. I am stating the statute provisions. I am trying to anticipate 
every conceivable situation. 

Mr. Moss. There is an instance where you did refuse to give infor- 
mation to a committee of Congress, I believe, involving the Celler 
Judiciary Committee. 

Mr. Stone. You are talking about statements between Board 
members. 

Mr. Moss. Yes. Congress says you are supposed to keep every 
yote, and official acts of the authority of the Board shall be entered 
of record and its proceedings shall be open to the public upon the 
request of any interested party. 

Mr. Stone. That is right. 

Mr. Moss. Unless the Board determines that secrecy is requisite on 
grounds of national defense. 

Here was a case where it was rumored that certain acts of impro- 
priety, which the Congress has the right and responsibility to inquire 
into, were withheld. 

Mr. Stone. I do not agree with the chairman nor with the com- 
mittee that Congress has a right to obtain statements that are made 
during the course of a decisional process taken out of context. 

Mr. Mrrcuetx. In this particular instance it was the cause of a 
reversal of a vote of the Board after a contact with an outside person, 
and it went to the basic factor when national defense was not involved 
concerning a request by Congress for that information because of 
the rate increase in the airlines. 

Mr. Stone. I am not talking about the national defense. I don’t 
think our discussion here has been confined to that. 

Mr. Moss. 49 United States Code 641, almost a requirement that you 
keep minutes. Is that right? 

Mr. Stone. Pardon? 

Mr. Moss. It is a requirement that you keep minutes; is it not? 

Mr. Sronr. Yes, we keep minutes, and they are made available. 

Mr. Moss. Some of this material was asked for by the committee, and 
it should have been upon the minutes. Is that right? 

Mr. Stonr. That is a question of how much discussion you put in the 
minutes, 

Mr. Moss. Then the Congress could by amendment to this section 
require that you keep full and complete minutes. 

_ Mr. Stone. You mean full and complete transcript of Board meet- 
ings ¢ 

Mr. Moss. Yes. 

Mr. Stoner. I imagine Congress could do that; in fact, I am sure 
they could. | 
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Mr. Moss. And require those be made available ? 

Mr. Srone. Certainly. We make our minutes available. [ft is 
question, and I think you all have had that experience, as to how myc, 
you put in the minutes. Are you talking about minutes 
talking about a transcript ? 

Mr. Moss. I am talking about a transcript of the type we keep in th 
House when we have general debate, everything said and done is taken 
the type of transcript we are taking here. 

Mr. Stonr. I assume your committee has executive sessions or the 
have meetings where there is general discussion back and forth, tenty. 
tive thinking, and then when you decide to go into official sessions 
transcripts are made of the actions taken, motions carried or not, 

Mr. Moss. That varies with the committee. Some take complete 
minutes of executive sessions, and some take no minutes. 

Mr. Stone. That is what Imean. It depends on how much you wil] 
put in there, because there is a lot of tentative thinking in a board-roon 
discussion as to what shall be done or shall not be done. Board mem. 
bers convince each other that they should change their position, and 
then finally they take the action which is adopted by a majority of the 
Board. 

Mr. Moss. I noticed in your response to Chairman Celler that you 
didn’t cite any legal authority for withholding of the information, but 
merely expressed the hope that the committee would not further press 
the matter. 

Mr. Stone. That is correct, sir. That is my personal opinion based 
on my own legal thinking, and legal opinions will vary with individual 
attorneys. 

Mr. Moss. Of course, this case at the moment is not a matter we are 
going into, though we may at a later date. 

We had better go on to the other points raised in your statement, 

Mr. Mircnety. Gentlemen, on this question it pertains to all: 

If, as general counsel, after your divisions have heard a case and in- 
vestigated it completely, you prepare a statement for the Commis. 
sioners or the Board, are those made available and are they on the 
record ? 

We will start with Mr. Meeker. 

Mr. Merxer. My apologies for being late. I was before the Senate 
Banking and Currency Committee. 

In our agency we have an independent office of opinion writing 
which prepares the opinions for the Commission. I have no fune- 
tion with respect to the opinions of the Commission; only to handle 
the appeals from such opinions in the courts. I have no connection 
with the opinion process, and therefore that situation does not pertain 
to us. 

Mr. Mircuetu. Are those opinions to your knowledge available! 

Mr. Meeker. The Commission’s opinion ? 

Mr. Mircnetyt. No; the written opinions of that office. 

Mr. Merxer. As far as I am concerned I don’t believe they are. 
They are drafts for the Commission. I suppose that that would be 
most nearly analogous to the judicial process, just like the law clerk 
who prepared a draft for the judge as part of the judicial process. 

I don’t have any experience, Mr. Mitchell, in that area. 

Mr. Mircneiy. Mr. Ginnane? 
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Mr. Ginnane. The Interstate Commerce Commission handles it 
somewhat differently from the procedure just described by Mr. 
Meeker. . = 2 et 

The Interstate Commerce Commission does not have an opinion 
writing section which prepares drafts of opinions. Pe 

However, they have removed the General Counsel and his imme- 
diate staff from all participation in the investigation and prosecuting 
functions of the Commission for the deliberate purpose of making 
the General Counsel available to the Commission for consultation in 
the process of a decision. eres! irk 

That works this way: Once in a while, when the Commission is at 
the stage of a final decision in a case, they will request an opinion 
fromme. They never ask me how the case should be decided. It will 
be a request for an opinion on a specific legal question involved in a 
case. ; , 
Normally I will reply to that with a written memorandum, and in 
response to your init ial specific question, sir, that memorandum which 
I send to the Commission does not become part of the record in the 
case. 

Mr. Mircuett. Why not? 

Mr. Grnnane. It is available only to the members of the Commis- 
sion. 

Mr. Mrronetit. Why is that not available and made part of the 
ease # 

Mr. Ginnane. It is part of the staff assistance which the Commis- 
sion gets in the discharge of its duties. 

Mr. Mrrcueiy. You are preparing a case just as in a court of law 
for consideration by judges. All of those are publicly available for 
anybody to see and hear. 

Mr. Ginnanr. No, sir; I think the analogy is that of a piece of re- 
search work from the judge’s law clerk which he prepares for the 
judge and is not available to the parties in the lawsuit. 

Mr. Mircreti. How, then, does a party who has been cited, we 
will say, after an opinion has been rendered by the Commission or the 
Board, how do they know on what legal terms the decision was made? 

Mr. GinnAne. Because under the Interstate Commerce Act the 
Commission is required to accompany its orders with a written report 
stating the reasons for it, legal or economic as the case may be. 

Mr. Mircnety. But the brief that you file is not available to anybody 
but the Commission ? 

Mr. Ginnane. We don’t think of it as a brief. It is a response to 
a specific request by the Commission to me as an employee of the 
Commission. 

Mr. Mrrcneii. Would that, whatever you want to call it, let us call 
ita memorandum of law, is that available to a committee of Congress? 

Mr. Ginnane. I don’t know, sir. I know of no case in which Con- 
gress has asked for it. 

Mr. Moss. If Congress did ask for it, what would your opinion be 
as to its availability ? 

Mr. Ginnane. My purely personal opinion, Mr. Chairman, is that 
the Commission is entitled to treat that as part of its mental process 
of decision, just as though one member of the Commission in connec- 
tion with a decision of the same case circulated a memorandum to the 
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other members of the Commission setting forth his views as to hoy 
the case should be decided. 

Mr. Mircne.yi. How do they get the adverse side of the case? 

Mr. Moss. Is your position created by law ? ; 

Mr. GInnAne. It is not specifically referred to in the Inte 
Commerce Act. It would be referred to only under the general gy. 
thority of the Commission to employ attorneys, examiners, and go oy, 

Mr. Moss. It could be created by law, and duties could be set forth 
by law? 

Mr. Grnnane. I would think so, sir. 

Mr. Moss. Including the duty of advising the Commission in th 
preparation of a memorandum of law, a brief, whatever you call this 


document you submit, and then by statute that could be required ty 
be a matter of record; could it not? 

Mr. Ginnane. I think so. 

Mr. Mircuety. To return to that question for a moment, is ther 
such a thing as the devil’s advocate within the ICC, one who take 
the opposite side from what you may recommend ? 

Mr. Ginnane. Not in any organized sense. Of course, the Com. 
mission is completely free to reject any legal opinion which it p. 
quests and obtains from me. I assume that it has done so on occasion, 

Mr. Mrrcvenz. Then how does the Commission get the adverse side, 
or the other side of the picture from what you have presented, or the 
Congress, for that matter, if they want to look into an action of the 
Commission ? 


Mr. Ginnane. From the briefs submitted by the parties to the 
Commission. 
























Mr. Mircuetn. That is the unique position that you have; whereas 
you have available to you all sides of an argument, the opposing coun- 
sels in the case do not have available to them what you have said in 
your opinion to the Board or Commission. 

Perhaps I don’t understand the operation well enough. 

Mr. Grynane. [ will give a little background of Commission pw- 
ceedings which may be helpful at that point. 

In the Commission’s administrative hearings, almost uniquely, and 
in contrast with other regulatory agencies, the Commission is not 
represented by counsel. 

In 99 cases out of 100 or more, the only counsel who participate in 
the proceedings will be the counsel for the competing carriers, as the 
case may be, or counsel for carriers and shippers. 

It is only in an occasional enforcement case, such as a proceeding 
looking to whether a cease-and-desist order should be issued, that the 
Commission is represented by counsel. 

The result is that in a huge majority of the cases the record is made 
and the arguments are made as they come to the Commission to the 
point of decision, and that is done entirely by private lawyers repre- 
senting private interests. 

At that point, in occasional cases, the Commission calls upon me as 
its counsel. I have had no previous role in the proceeding at all. They 
call on me for a legal opinion on a specific question. 

Mr. Mircneiy. Under what color of statute, or otherwise, can that 


opinion of yours not be made a part of the public record in that par- 
ticular hearing, or whatever it may be ? 




























INFOR 


Mr. GD 
javes the 
participat 
‘ually rele 
when the 
ghich the 
of their st 
arrived at 
Procedur 
from, e2 
prosecut 

Mr. Ma 
are awar 
and the * 
tion, an 
and a re" 
the very 

Mr. G 
inthe w! 
sult wit 

Mr. 1 
assigned 
Mr. ¢ 
ant, oné 
examin 
not sure 
Mr. | 
your le 
Before 
Who w 
Mr. 

very 1 

the he: 

give y 

opinio 

iner's ¢ 
Mr. 
the he 
Mr. 
to the 
opini 
Mr 
since 
Mr 
sided 
sion 
eXce] 
addr 
exce 
case: 
sion 
M 
M 
ano 










OW 





INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 2765 


Mr. GINNANE. Because the Administrative Procedure Act expressly 
jeaves the agency free to consult with members of its staff who have not 
articipated in the investigation or prosecution of that case, or a fac- 
ually related case. That was probably the most discussed problem 
ghen the Administrative Procedure Act was enacted—the extent to 
ghich the agency heads should be permitted to consult with members 
of their staff in connection with the decision of a case, and the solution 
arrived at by Congress, provided in section 5 (c) of the Administrative 
Procedure Act, is that an agency may not consult, may not get advice 
from, employees of the agency who participated in the investigation or 
rosecution phases of that case or a factually related case. 

Mr. Mircner.. That act has been in effect now since 1946 and you 
are aware of the fact, no doubt, that the first Hoover Commission, 
and the Special Presidential Commission, the American Bar Associa- 
ion, and the second Hoover Commission have recommended changes 
and a review of the Administrative Procedure Act, and this is one of 
the very points we have been recommended to review? _ 

Mr. Grynane. This has always been a point of major discussion 
inthe whole field—the extent to which the head of an agency may con- 
sult with members of his staff. 

Mr. Mrrcnetyi. Does each of your Commissioners have a counsel 
assigned to him like they do in the FCC ? 

Mr. Ginnane. Each of them has assigned to him a personal assist- 
ant, one or more employees, who are classified under the heading of 
examiners. At least the most of those assistants are lawyers; I am 
not sure that all of them are. 

Mr. Mrrcnetyi. Can you give the committee one good reason why 
your legal opinion or advice cannot be made available for the record ? 
Before you answer that, maybe I had better ask you another question. 
Who writes the opinion of the Commission ? 

Mr. Ginnane. The actual drafting of the Commission’s opinion in 
very many cases will be done at the direction of the Commission by 
the hearing examiner who heard the case. In some cases—I cannot 
give you an estimate of the number of cases—the Commission’s final 
opinion will be written by the examiner and a small group of exam- 
iners called Board of Review. 

Mr. Mircneti. Are your opinions to the Commission available to 
the hearing examiners? 

Mr. Ginnane. I suppose the Commission can make them available 
tothe hearing examiner who may prepare the draft of that particular 
opinion. 

Mr. Mircuetyi. As a matter of practice, are they made available, 
since I assume he prepared the case before it got up there? 

Mr. Ginnane. To come back to that, the examiner will have pre- 
sided at the hearing; then he will have prepared a recommended deci- 
sion which is served upon the parties. That serves as the basis for 
exceptions to the proposed finding by the Commission and briefs 
addressed to the Commission itself. In a case where anybody files 
exceptions to the examiner’s report—and there are quite a few such 
cases—the Commission may adopt his report in toto as the final deci- 
sion, or adopt it with modifications. 

Mr. Mrrcnett. And you may not be asked to give an opinion ? 

Mr. Ginnane. In the huge majority of cases I am not asked to give 
an opinion. 






































2766 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIRS 
GENERAL COUNSEL’S VIEWS NOT PART OF PUBLIC RECORD 


Mr. Mircuety. Now we will return to the other question—Why or 
under what color of law, is it that your advisory opinion or legal opin. 
ion, or legal memorandum, cannot be made available in the publi 
record of the case ? 
Mr. GinnaneE. I presume because the Commission desires to consult 
with its lawyer informally. Sometimes that informality is carried t) 
the point that I will be called into a Commission meeting and they wil] 
say, “Here is this legal question in the case; we know the court deg. 
sions in this general area. How do you think the courts will dete. 
mine this question of statutory construction, or a procedural problem 
under the Administrative Procedure Act?” 
Mr. Mrrcuet.. Is the Commission taking minutes at that time? 
Mr. Ginnane. The Commission minutes consist of merely a record. 
ing of the votes in a particular case, or on a particular case. 
Mr. Mrrcueny. Then the advice you give to the Commission is no 
recorded ? 
Mr. Ginnane. It would not be recorded. 
Mr. Mrrcueti. How many times do you go into a Commission meet. 
ing on an off-the-cuff basis like that and give a verbal opinion ? 
Mr. Grnnane. In the time I have been on the Commission, I would 
say once in 2 months, or once in 3 months. 

Mr. Mircue yt. In other words, you admitted this morning that your 
legal advice is not available for the record ? 

Mr. Ginnane. That is correct. 

Mr. Moss. The committee will now recess until 1:45 o’clock. We 


will be back this afternoon and it is not intended to go beyond 4 
o'clock. 
































AFTER RECESS 







(The subeommittee reconvened, pursuant to the taking of the recess, 
Hon. John E. Moss (chairman) presiding. 


Mr. Ginnane. Mr. Chairman, in a point you raised this morning— 
you asked me if the General Counsel of the Interstate Commerce 
Commission was a statutory office ? 

Mr. Moss. Yes. 

Mr. Ginnanre. I replied that it was not; that it was just included 
under the general authorization to employ attorneys. The precise 
citation of that authority, in case you desire it, is paragraph 11 of 
section 16 of the Interstate Commerce Act, and the code citation will 
be title 49, United States Code, section 16, paragraph 11. 

Mr. Mircnety. Is there any variation in your answer where you 
stated your particular function ? 

Mr. Ginnane. No. 


Mr. Mrrcuetx. In other words, you are employed under that author- 
ization, but not specifically approved by Congress? 

Mr. Ginnane. That is correct. 

Mr. Mircue.y. We were proceeding on the question of the filing of 
a legal opinion or memorandum or brief on the part of the General 
Counsel with the Commission, or Board, and whether or not that is 
available or made a part of the public record. 
Mr. Stone, could you comment on that ? 
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Mr. Sronr. May I take just a moment to explain the legal setup of 
GAB? Perhaps it might help with the explanation. 

All of the attorneys in the CAB are not in the General Counsel’s 
Office. We have a so-called Bureau Counsel in the Bureau of Air 
Operations and those attorneys are under the direction of the Director 
of the Bureau of Air Operations. He assigns them to cases where, 
in his judgment, he feels there is a public interest factor to be taken 
eare of. : : bos c4 

We also have attorneys in the Compliance Division and they, of 
course, are separate and go their own way because of the separation of 

ywers under the Administrative Procedure Act. And the attorneys 

in the General Counsel’s Office do not participate in any way in the 
roceedings before the hearing examiners, and so forth. It is only 
at the point that the case gets up to the Board for oral argument that 
the General Counsel’s Office comes into play. I might say we have in 
the Office of the General Counsel the International Rules Division 
handling international and safety matters, the Opinion Writing Divi- 
sion, and the Litigation and Research Division, all within the General 
Counsel’s Office. At the time a case comes up for oral argument, after 
the briefs have been submitted to the Board, and so forth, the Opinion 
Writing Division within my Office prepares a statement of the issues 
and a summary of the positions taken by all of the parties, by the 
Bureau Counsel, and by the examiner who heard the case and rendered 
his initial decision, and we attempt in that statement simply to focus 
the Board’s attention on the legal issues that will have to be resolved 
inorder that during the course of the oral argument they can explore 
that with the attorneys representing the competing carriers, and so 
forth, appearing before the Board, and also questioning the Bureau 
Counsel. 

So our role in the legal work is merely advisory to the Board, that is, 
toall the members of the Board and the Board as a whole. 

After a case has been orally argued, the Opinion-Writing Division 
is then called in to present to the Board questions that have to be 
answered by the Board, and instructions given as a skeleton on which 
to build the Board’s opinion, depending on which way they go. I may 
say when the instructions are given to the Opinion-Writing Division, 
the General Counsel, or his entire staff, and particularly the Opinion- 
Writing Division attorneys are called upon to render, you might say, 
off-the-cuff legal opinions during the course of the Board’s discussion 
when they are giving more or less tentative instructions for the 
preparation of an opinion. 

I want to make clear that at the time those instructions are given 
the votes of the members of the Board as to whether they will grant 
or not grant, whether they will do this or that, are simply tentative in 
nature. And after the opinion writers come back with their opinion, 
which is cleared through my Office, the Board may change its mind 
after looking at the draft, or send the draft back for revision, addi- 
tions, corrections, and so forth. So it does not become an opinion of 
the Board until after the final draft is prepared by the Opinion- 
Writing Division and approved by a majority of the Board. Then, 
of course, we stand or fall on that opinion, petitions for reconsidera- 
tion, and so forth. 

Then it goes directly to the circuit court of appeals and that is where 
our Research Division 
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Mr. Mircueti. You mean if it is taken there? 

Mr. Stone. That is right. So, at that point, then we are appellant 
attorneys defending the Board’s decision and, generally speaking, oy, 
role is different, perhaps, from some of the other agencies, in that We 
are legal advisers tothe Board. At any time after oral argument, jf, 
individual Board member wants our opinion on a particular point, o 
wants to discuss it with us, we can do it either by written memoran. 
dum or simply oral discussion. And I will say that the Board or th 
individual members do not necessarily accept the General Counsel's 
conclusions on a legal point. Sometimes the Board, for economiy 
reasons, or interwoven with legal or economic matters, decides to 
ahead and proceed on a course of action that the General Counsel 
might say is—I do not like to use the word “illegal,” but we woul 
probably say we would have a better chance in court if they take one 
position, and the Board may say “We want to go the other way ty 
accomplish certain economic objectives.” So the General Counsel 
Office will simply have to take the position that the Board gives them, 

Mr. Mrrcuett. Then, in summary, your statement is that your Office 
has three functions; one, to act as adviser at the time of oral argument, 

Mr. Stone. Subsequent to oral argument. 

Mr. Mrrcueti. Subsequent, or at the time? 

Mr. Stonr. No; at the time the Bureau Counsel participates in the 
oral argument. 

Mr. Mircueti. Are you consulted before ? 

Mr. Stone. No; we are not consulted. We prepare a statement of 
the issues for the information of the Board which simply summarizes 
the position of all parties. 

Mr. Mircrent. Summarizes the position of all parties? 

Mr. Stone. Yes. 

Mr. Mrrcneti. Then the second step is when the matter is under 
consideration, they may seek your advice? 

Mr. Stone. Yes, sir. 

Mr. Mrrcueti. Are those documents available ? 

Mr. Stone. No; they are not. 

Mr. Mircnetit. Why not? 

Mr. Stone. There, again, it gets back to the general problems of the 
decisional process. Many things are not in written form; it is simply 
oral discussion during the course of the Board’s meeting at which in- 
structions are given. They will simply say, “What is the view of the 
General Counsel on this particular issue.” Sometimes we can answer; 
sometimes we cannot. Sometimes we say “We will have to research 
that point; but we will give you the best answer we can at this point.” 
If the Board member says “I am satisfied with the answer you have 
given” or “I disagree” or “I do not need any further research on that 
point,” we shut off. 

Mr. Mircneti. But at that stage you are in the very unique position 
of giving legal advice which is not in the record, so to speak 

Mr. Srone. Yes, sir. 

Mr. Mircnuert. Available to the public or anybody in court, or 
anywhere else ? 

Mr. Stoner. If I might develop that a little further. In this case, 
shall we say, let us assume the Board makes a decision that is contrary 
to what the General Counsel feels supports the best legal position, you 
can see that might make a real handicap for us in court if it was 
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brought out in a public document that the General Counsel’s Office 
was not in accord with the Board’s final decision. We would have to 
oo to court and argue then against what perhaps we said in the docu- 
ment. In other words, take the case of a client who presents his case 
to the Board; the Board gives us its opinion, and we have to defend 
that opinion. ; ; 

Mr. Mircuet. Now to bring out exactly what Congress intended at 
the time the Administrative Procedure Act was passed it was to have 
the widest and fullest disclosure, if at all possible, and I quote from the 
questionnaire, question No. 24: 

Legislative history.—“The section has been drawn upon the theory that admin- 
istrative operations and procedures are public property which the general public, 
rather than a few specialists or lobbyists, is entitled to know or to have the 
ready means of knowing with definiteness and assurance.” 

Now at that time did not Congress intend that administrative pro- 
cedures of this nature would be completely documented so that any- 
body could read it, regardless of whether they were parties, or not, 
ina particular case; but here we have you in the unique position of 
providing a legal opinion which is not available. 

I can see the embarrassing position you would be in from what you 
say here; but how, then, does the Board make a decision if they do not 
think it is legal ? 

Mr. Stone. Let me say this: Our legal opinion is as to which would 
be the better case in a given situation. It does not mean that is the 
best decision that can be made by the Board. I am looking at it from 
the purely legal standpoint. There would be no need to have the 
Board if the General Counsel simply decided cases on the purely legal 
consideration ; but the Board has a development responsibility; they 
have an economic responsibility which we do not try to get into. We 
do not try to dilute our legal opinions with economic or development 
policies. 

Mr. Mircne.. Certainly, if they are going to do that, then the 
Board has ample justification regardless of what the Legal Counsel’s 
Office may do. 

Mr.Srone. Yes. 

Mr. Mircne.t. So why should your opinion be asked ? 

Mr. Sronr. I think there are some practical reasons, also, because 
there is sometimes a lapse before the final Board decision when tenta- 
tive legal answers are given, perhaps, pointing the way, and we might 
not necessarily come out with the same opinion, perhaps, in a more 

complete and final written memorandum on the subject. 

Mr. Mircuett. Then what you are saying is that the Board will first 
have a preliminary vote. 

Mr. Stone. Yes. 

Mr. Mivcnett. Which is based upon what you have heard; then 
your Office is instructed to draw up a brief, or legal supporting deci- 
sion of the majority view. 

Mr. Stone. That is right. 

Mr. Mircuet.. Where does the minority view come from ? 

Mr. Stone. They file dissenting opinions, if they so desire. 

Mr. Mircuenn. Who, the other members of the Board ? 

Mr. Stone. The other members of the Board who do not agree with 
the majority. 
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Mr. Mircneiy. And they have attorneys attached to their staff? 

Mr. Stone. Yes. Each Board member has an assistant who is g 
legal adviser. 

Mr. Mircueity. Are the members of the staff in the General Counsel 
Office present at the time the Board is deliberating ? 

Mr. Stone. Yes, sir. 

Mr. Mircuett. Then you hear the discussions of the Boar 
members ? 

Mr. Stone. Yes, sir. 


Mr. Mircuety. By whose authority is that ? 

Mr. Stone. By command of the Board, I assume. 

Mr. Mrrcuett. Is that in conformity with the quasi-judicial fune. 
tion ¢ 

Mr. Stone. I would say that is the accepted pattern. Many staf 
members are there during the course of that to cover questions that 
the Board members may put to them as those questions arise during 
the discussion. 

Mr. Mrrcuety.. Then it really is not like a court case ? 

Mr. Stone. I would not agree with that. I imagine the Judges 
confer with their clerks or what staff they may have as to legal 
theories of case law and the merits of the majority or minority 
opinions. 

Mr. Mircneiy. Then it is your opinion that members of the Supreme 
Court staff sit in while they are deliberating ? 

Mr. Srone. I do not know what they do; I just assume. I have 
never been a judge; but I assume that there is some consultation on 
the preliminary research material that the judge’s clerk produces, as 
to the validity of it and whether in a particular case it expresses the 
majority view or the minority view; whether there is any distinction 
on the facts before the court and the finding predicated on that par- 
ticular legal conclusion. . I imagine there is a full discussion; I do not 
know; I am just making an assumption. Perhaps I should not even 
make that assumption, because I have never been a judge. 

Mr. Mrrcnetu. Then it is different from the jury-type action where 
no one is present when the jury deliberates. 

Mr. Sronr. Except members of the jury discuss amongst then- 
selves and attempt to persuade each other to their particular point 
of view. 

Mr. Mircuety. But it has no outside assistance. 

Mr. Stone. It has no outside assistance. 

Mr. Mircnen.. And they do not have a staff of assistant employees; 
if they want further instruction, they go back to the court to get it! 

Mr. Stone. And they are getting that assistance from the court; 
whereas the Board members are getting it from the staff. 

Mr. Mircuexy. Mr. Kintner, would you care to comment on the over- 
all question about the availability of the General Counsel’s legal opin- 
ions, or legal memoranda ? 

Mr. Krnrner. In the Federal Trade Commission, the General Coun- 
sel in his office takes no part in the investigation or prosecution of 
matters coming to the Commission’s attention. We do furnish gen- 
eral legal advice to the Commission. 

The great bulk of our work consists in handling the Commission’s 

courtwork. This is largely an appellate work with the various courts 
of appeals. We do some prosecution work in that we assist the Fed- 
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gal district attorneys in prosecuting violations of the Commission’s 
wase-and-desist orders, : si Pr 

We also handle the legislative work of the Commission. We give 
general advice on the construction of statutes where legal questions 
areinvolved. 

Mr. Mrrcnet.. To the Board ¢ ved | 

Mr. Kinrner. Oh, yes. And the Commissioners, in their deci- 
jjonal judicial capacity, have personal assistants attached to each 
office. ' : vt te ; 

I might say, further, that when the ( ommission issues a complaint, 
that complaint is assigned to a hearing examiner for trial, just as cases 
are tried by courts, the hearing examiner acting as a judge. He hears 
the witnesses on both sides, listens to the arguments of counsel, con- 
siders their briefs and on the examiner’s initial decision he may issue 
a cease-and-desist order, or he may dismiss the proceeding. That 
initial decision may become the decision of the Commission unless 
either party, the Commission’s trial staff, or counsel for the respond- 
ent appeals the matter to the Commission, or unless the Commission 
puts it on its own docket for review because of some feeling that it 
should be reviewed. ‘Then the matter is briefed, it is orally argued 
before the Commission by both parties, the Commission’s trial counsel 
and counsel for the respondent, and at that point the Commission 
acts more in an appellate capacity than any other, although it may 
review the entire record including points that have not been appealed, 
and write a completely new decision. 

The preliminary advice in analyzing the record, researching points 
of law, in studying of briefs and analyzing briefs submitted by both 
parties is done by the Commissioner’s personal assistant who in every 
respect is a law clerk although sometimes perhaps a high paid law 
clerk. 

In addition, at the present time there are four special assistants on 
my staff in a separate division within my office who operate as a unit 
tofurnish the same type of service to the commissioners when indi- 
vidual commissioners are finally considering these cases. These special 
asistanst are assigned to the commisioners upon request. They may 
ask for a particular one to do work for them, or they may ask for them 
in rotation; but at all times they operate in a confidential capacity. 
They are serving the Commissioner for that particular case, operating 
inder his direction, drafting such papers as he may require pursuant 
tohis instructions, or operating under general instructions to analyze 
the record. 

Mr. Mirren. Are they made part of the record—whatever is 
written ¢ 


Mr. Kinvner. No, they are not. They serve in a capacity just as a 
law clerk would serve a judge. 

Mr. Mrreren.. Thank you. 

Now, Mr. Gatchell, would you care to comment on that question ¢ 


STATEMENT OF WILLARD V. GATCHELL, GENERAL COUNSEL. 
FEDERAL POWER COMMISSION 


Mr. Garcurnn. [ am somewhat at a disadvantage, I am afraid, in 
commenting on what the others do, so I had better explain to you the 
operations of the Federal Power Commission. 
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that act to provide a separation of functions, the exceptions that ap that sect 
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those matters which are not adjudicative, but rulemaking procedures troversial 
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drafting the APA Act with respect to some operations. would be 

You find a situation in the members of the Federal Power Commis We ha 
sion themselves and in their conduct of proceedings that they are More own Op! 
concerned with the spirit of the act. They do call on the staff every they sal 
once in awhile when they are considering something that hag beg, | 1of the 
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In the proceedings before the examiner and oral arguments, the do they 
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pate in this proceeding in any way ; I do not go to a hearing, and I just Mr. 
do not participate. Mr. | 

Now the Commission has been sort of increasingly aware of the certain 
desirability for taking a little more detached view and has established quenth 
an opinion-writing section which does not argue the case, is not con- adopte 
nected with the Bureau of Law in any respect, and they draft whateyer and w! 
opinion the Commission wants drafted. freque 

As I say, 1 have appeared before the Commission in executive sugges 
session where they have had under consideration some case, wher they 1 
oral argument has been heard on exceptions to the examiner’s report preser 
on some case, or where the examiner’s report alone has been before with t 
them and one or more of the Commissioners might have questions. dall’s 
It seems to me that all they have sought from us has been merely a State 
means of assisting them in the drafting of their opinion. They want he ha 
the job of draftsmanship carried by the staff in that particular and worke 
they have never, in any of the discussions in which I have partici- really 
pated—and I have talked to many men when I got your subcommittee’s tons 
questions, to find out their experience in this respect—and the Com- with¢ 
missioners just do not permit the staff and do not. ask the staff to migh 
engage in any subsequent argument. We merely assist in the drafting that s 
of their opinion. They decide and then they say “Now this is what M1 
we want; will you tell us how to do it”, or “Will you prepare this part belie 
of the opinion,” or whatever they may want, the findings and conelu- abilit 
sions, and so forth. Mi 

But I would certainly not want you to feel that it is the staff that M 
decides any case. They do not. The staff does not decide cases; nor M 
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The reason I am dealing with this draftsmanship of the Commis- 
sjon’s opinion 1s that that function has very largely been taken over 
by this opinion-writing section. but even where it was not, before 
that section was created, as near as I could I would handle the Com- 
mission’s opinion myself by taking over the part that might be con- 
yoversial and only occasionally asking the attorney who had handled 
thecase, and the only thing that would be submitted to the Commission 
would be the draft of an opinion. 

We have had the Commissioners themselves many times draft their 
own opinions and submit them to us to see if they had done what 
they said they wanted to do. W hil > at present we have 5 members, 
{of them is retiring today, and he is the only nonlawyer in the Com- 
mission itself—the man who is replacing him, Judge Kline, of 
Wyoming, will make 5 members who are attorneys—t hese other 4 
have been very careful to separate out, as it were, the judicial functions 
and deal with us strictly as a matter of assistance in draftsmanship 
alone. ; 

Mr. Mircuetu. To answer the specific question, is a written record 
made that is available ? 

Mr. Gatcnrti. You asked if some of these other gentlemen were 
present when the Commission votes. Our Commission has a rule that 
they do not discuss what they are going to decide before the staff nor 
do they vote on it before the staff. Their minutes merely show they 
are in executive session. 

Mr. Mrrcweitn. And they are functioning in a judicial capacity? 

Mr. Garcneii. They are in executive session and are considering a 
certain case, and they adopt this opinion or change it. We fre- 
quently do not know until we see the thing ourselves what they have 
adopted. They adopt it and then release it and have it mimeographed 
and whatever they want in that way and release it generally, and that 
frequently is the first time we know just what has been adopted. I am 
suggesting to you that the opinions originate with the Commission ; 
they have just adopted the policy that they would not have the staff 
present. ‘This is many months ago, a year or more. It is in harmony 
with the spirit of the APA. It originated with Chairman Kuyken- 
dall’s analysis of what should be done. He came here from the 
State of Washington and took a fresh viewpoint on this thing. While 
he had been chairman of the State commission out there they had not 
worked the same way we did, and he found a lot more work here of 
really a quasi-judicial nature and he felt that, regardless of the excep- 
tions in the APA, the spirit of it was that Commission consideration 
without any possibility of being influenced by the staff members who 
might have worked on a case. I think they have tried to carry out 
that spirit. 

Mr. Mrrcnern. Mr. Meeker, would you care to comment? I do not 
believe you have commented on the overall question about the avail- 
ability of legal briefs or memorandums. 

Mr. Mercer. Legal briefs filed by the Commission or—— 

Mr. Mircnety. I am talking about the General Counsel’s Office. 

Mr. Meeker. Any brief we file in a litigated case is available to the 
public. 

Mr. Mrrcrexty. In deliberations before they make a decision . 
Mr. Merxer. We do not participate in advising the Commission 
with respect to its decision. We have to uphold them in the courts 
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when they are tested in the court of appeals, but as the Hoover Com. 
mission second report noted, the Securities and Exchange Commission 
was one of those agencies which had established an independent offics 
of opinion writing and which does, as some of these other gentlemen 
have suggested, do the dra ftsmanship after receiving instructions from 
the Commission once the Commission has examined the entire record 
in the case. 

Mr. Mrircreit. Mr. Meeker, you were not present this morning 
when we had a discussion concerning an advisory opinion to be giyen 
by an independent regulatory agency to the President. In the statute 


of the SEC, is there any provision for giving an advisory opinion to 


the President ? 

Mr. Merxer. I cannot recall any provision which specifically pp. 
quires that we advise the President on a given matter. However. 
there is a provision in the Exchange Act which suggests that the 
President has power with respect to certain suspensions above and 
beyond the power the Commission has in such suspension. I do not 
believe our several statutes we have to administer—the Securities Act. 
Securities and Exchange Act, Trust Indenture Act, Investment Com. 
pany Act, Public Utility Holding Company Act, and even under our 
responsibilities under chapter 10 of the Bankruptcy Act—have any 
provision requiring the Commission to advise the President on a given 
matter. 

I think it is section 19 (a) 4 of the Securities and Exchange Act of 
1934 which gives the President certain powers with respect to susper- 
sion of trading on any national securities exchanges, and to that extent 
I would suppose the President might confer with the Commission or 
might act upon the request of the Commission if the emergency 
required such action. I know in my experience with the Commission 
of no such conversations or consultations with respect to that par- 
ticular item. 

Mr. Mircnexyt. Then unless there is a national emergency where the 
President would have to intervene, is it correct to assume that the 
President has no authority or jurisdiction over the SEC? 

Mr. Meeker. That is a broad question. Are you referring to 19 
(a) 4 or to the whole area of Government? Are you referring to the 
specific statute that I suggested, or are you referring to government: 
wide jurisdiction of the Executive over all agencies of the Govern- 
ment? 

Mr. Mrrcue.u. I was referring to your act. 


Mr. Meeker. This is the only section in our act-— 
Mr. Mrrcnenti. Which provides for emergency. 
Mr. 


Merrxer. Where the President has statutory responsibility with 
respect to the acts which we administer. As to the President’s juris- 
diction or responsibility in other areas of the Government, housekeep- 
ing, Federal reports, Federal Register, that is another matter; this is 
the only one I know of under our acts; yes, sir. 

Mr. Mircueiy. Do you, as General Counsel of the SEC, agree with 
the Humphrey case? 

Mr. Merxer. Agree with the Humphrey case? I agree with you 
we are an independent agency, and I can say to you that that has been 
a consistent position taken by my predecessors as General Counsel as 
well as by the Commissioners, mad the position taken by us in prior 
testimony before this committee. 
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Now, as to the Humphrey’s case, that occurred under another act 
sith which [am not very familiar. I believe it dealt with the question 
of removal of a Commissioner under specific statute, but it is a 
diferent act and our statute reads differently with respect to terms 
of Commissione rs. 

Mr. Mircuett. Recently there was an incident concerning the SEC. 

Mr. Meexer. More than one, Mr. Mitchell, I can assure you. 

Mr. Mircueti. I am referring now to the famous TVA-Atomic 
Energy dispute of some time ago when the President or a member of 
his staff spec ifically requested the SEC not to take action. What 
quthority did the President have as far as the SEC is concerned ? 

Mr. Merxrr. As far as I know, your statement is not factually 
correct, if I may respectfully submit. He did not request us not to 
take action. 

Mr. Mircuen.. Delay action. 

Mr. Mrexer. I believe the request was testified to by the Chairman 
before the Kefauver committee, and testified to fully to the extent that 
amember of the executive branch of the Government asked for ad- 
journment, but I have not refreshed my recollection with respect to 
sme thousand pages of testimony. ‘That is my recollection of it to- 
day. 

Mr. Mircue.t. My question was specifically: Does the President 
have any authority over the SEC outside of the national emergency 
or statutory authority which you have just cited to delay, to request 
delay, or in any way to—— 

Mr. Merxer. The Government was a party to this proceeding. 

Mr. Mircenetxt. But the SEC I am talking about. 

Mr. Merxer. I am saying the United States Government, through 
the Department of Justice, was a party to the proceeding to which 
you refer. 

Mr. Mrrcnenyi. Did the Department of Justice ask for delay ? 

Mr. Meeker. No, sir. 

Mr. Mircnein. They represent the President. 

Mr. Meeker. It could have. 

Mr. Mircne.. Just a minute. 

Mr. Meeker. Let me finish the answer. It could have. 

Mr. Mircuety. He did not? 

Mr. Meexer. That is correct. 

Mr. Mitcue.ti. A member of the President’s staff did ask—— 

Mr. Meexer. That is my recollection of what was testified to. I 
was not in this proceeding. Please understand again my insulation 
from the decisional process is just as great in that case as it is in every 
other, 

Mr. Moss. It was a request from a committee of Congress for in- 
formation ? 

Mr. Merxer. Yes. 

Mr. Moss. What was your role in advising the Commission on that 
particular request ? 

Mr. Merxer. I was not the principal adviser to the Commission. I 
was not General Counsel then. 

Mr. Moss. Had you been General Counsel would you have advised 
them ¢ 

Mr. Merxer. I would advise the Commission that in its decisional 
process it is completely independent of any other agency and I would 
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agree to a large extent with the advice that the Attorney Genera] ulti- 
mately gave the Commission in this situation when the committee of 
Congress had requested the Commission to obtain that legal opinion 
from the Attorney General, which I testified to, I believe, on the 3ig 
of January here and I think that letter is in the record. 

Mr. Moss. I will just sort of refresh the record at this point, ] 
think it was a question raised as to the propriety of the Attorney Gen. 
eral advising the Commission in that instance. 

Mr. Meexer. The route which as I understand it has been used py 
other independent agencies, Mr Chairman, and not limited to ours js 
through the Executive Office and very frankly, if you request me to 
get an opinion as Senator Kefauver did, I would respond to you and 
attempt to get that through the executive department. That is what 
we did. The letter and opinions the Attorney General gave resulted 
in all the testimony being given before that committee. 

Mr. Mrrcneiy. The delay occurred after the Attorney General's 
opinion, the delay in giving the testimony. 

Mr. Merxer. No, sir. I beg to differ with you there. I think the 
record will support me. 

Mr. Mitrcnety. Then you are saying in effect that you believe— 

Mr. Mrrexer. May I add before you ask the question I think we 
have testified to this before and I have not changed my mind one bit, 
That is that the Commission is the group that makes up its mind with 
respect to what it says or does not say and the Attorney General’s 
opinion as far as the Commission is concerned, and this is the Com- 
mission’s own statement, is purely advisory. To the extent that a 
committee of Congress asks us to get his opinion we will try to get 
it even though we have to go through the Executive, but if you want 
the answer on the independence, the anwer is we make up our own 
minds. 

Mr. Mrrenei.. That was the question. 

Mr. Moss. Would the counsel for the other independent agencies 
concur in that statement ? 

Mr. Gatcne yi. Speaking for the Federal Power Commission I cer- 
tainly would. ‘There is only one time that I know that we have sought 
the opinion of the Attorney General and that was shortly after the 
Commission was reorganized in 1930. The Federal Power Commis- 

sion up to that time had been composed of 3 Cabinet members and then 
esabbant Hoover recommended it be established as an independent 
agency and 5 Commissioners were appointed and started to serve in 
December 1930. The first case they had was the famous Appalachian 
Electric Power case involving a proposed project on the New River. 
They asked the President if he would request the Attorney General 
to advise them on the applicability of the Federal Water Power Act 
as it was then called to this proposed project on the New River and 
through the President they secured the advice of the Attorney Gen- 
eral and then did not follow it. As far as I recall that is the only time 
they ever asked the President to secure the advice. 

I am particularly emphatic on this, Mr. Chairman, because you may 
have heard of a little project, not so little, called Hells Canyon. 

Mr. Moss. I am quite conscious of it. 

Mr. GatcHELL. In that case the former Secretary of the Interior, 
Oscar Chapman, intervened before the Commission in opposition to 
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the issuance of a license. Secretary McKay advised the Commission 
that he thought the responsibility was that of the Commission and not 
that of the Department of the Interior. Therefore, he requested _per- 
mission to withdraw the intervention but offered us the free use of any 
member of his st a ff without cost to the Commission in testifying on 
that case. We did call on anybody in the Interior Department who 
wanted to testify and they came down and gave their advice. 

But our Commission has been most careful not to try to let any 
department tell them what they shall decide, and in the 25 years I 
have been there the President has never indirectly or directly sought 
to tell them how to decide or whether to delay or expedite a case. 

Mr. Mircuet.. Was the Department of Justice involved in the Hells 
Canyon case ‘ 

Mr. GatcHett. No, sir. That was a strictly license case. 

Mr. Mircuety.. Did they give any testimony before the congres- 
sional committee ? 

Mr. GatcHeLL. The Department of Justice, I do not believe so. 
They asked us and we did report and they have asked Interior of 
course, they were up before them. 

Mr. Mrrcnety. That is my point. 

Mr. Gatcuety. I beg your pardon. Interior was before the com- 
mittees of Congress; yes. 

Mr. Mircnet.. Was the Department of Justice also in on that? 

Mr. GarcHeLt. Not so far as I know. The Department of Justice 
does not come into our work until we go to the Supreme Court and 
then only because the Supreme Court will not permit any Federal 
agency to appear before them except through the Solicitor General. 
Therefore, the Solicitor General, when he wants to, joins with us in a 
petition for certiorari or in opposition to a certiorari but sometimes 
he permits us to do so without him joining. 

Mr. Mirenent. Did your Commission give testimony before the 
congressional committees on that ? 

Mr. Gatcueti. Yes. 

Mr. Kinrner. Speaking for the Federal Trade Commission I 
assure you that the Commission regards itself as an independent 
agency and particularly since the Humphrey’s case. I might say 
further that we also regard ourselves as an arm of the Congress in 
concept. We make many investigations for the Congress and that 
is perhaps the principal reason that we feel we ought to lay our books 
open to any congressional investigating committee, and on my ad- 
vice the Commission has consistently done so and I hope will con- 
tinue to do so. 

Mr. Mitcueti. Mr. Stone. 

Mr. Stone. If you give me a moment to bring out a couple of points 
to supplement my earlier statement, I think it might give a clearer 
picture of just what we do. 

First, in regard to the opinions that are put out by the board. As 
I say, at the board meeting the instructions are given, the vote on 
those instructions is not a formal vote, it is you might say a tentative 
instruction. Then the opinion writers go to work and after it clears 
my office it goes out sometimes by what they call notation memoran- 
dum. That is, it goes to the board members offices and sometimes 
it is approved by them individually and then issued without a for- 
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mal board opinion or board meeting. That is, some of the items 
calendared and they discuss it some more or they have studied it yj 
their assistants and gotten legal advice from us and finally come 
out at that board meeting with a formal vote. But frequently thos 
Opinions go out without another board meeting, they are simply ap. 
proved as they pass through the members’ offices. 

Then at their next meeting, next regular session, the board simply 
approves of all items that were approved by notation. I wanted fj 
make that point clear. 

The second one is, I want to come back to the question as to the 
advice the General Counsel’s office gives the board, I have three gp. 
cial attorneys in my immediate office, one of whom is charged with 
responsibility for handling rate matters, another one on route mat. 
ters and a third one on carrier relationships and miscellaneous mat. 
ters. Those attorneys work on a day-to-day basis with the Buregy 
of Air Operations. It is by and large informal. 

The Bureau is under instructions by board regulations to present 
to the general counsel’s office any new or novel legal opinions or ques. 
tions. Sometimes we give those in a written memorandum if it comes 
in that form and they want it, or it is simply done orally through 
these three special attorneys who work on the liaison basis with the 
Bureau of Air Operations. 

I want to make it clear, however, that the opinions we give the Bu- 
reau of Air Operations and which in turn are passed on to Burean 
counsel are not opinions that the Bureau counsel has to live with— 
that is, he may accept or reject our legal opinion. He takes it into 
consideration. But if he disagrees with the general counsel’s office 
then the Bureau counsel takes the legal position he wants to. We do 
that to minimize the conflicts between the legal position at the be- 
ginning of the proceedings and what happens at the end of the road. 
It does minimize many of the legal problems. As I say, the Bureau 

es is not compelled to accept our legal conclusion and frequently 
oes not. 


Mr. Mircnety. Mr. Ginnane, do you want to comment on the chair- 
man’s question ? 




























































INTERSTATE COMMERCE COMMISSION NOT BOUND BY OPINION OF 
ATTORNEY GENERAL 


Mr. GInnNANE. The Interstate Commerce Commission does not con- 
sider itself bound by any opinions of the Attorney General or his 
staff as to the interpretation of the Interstate Commerce Act. So true 
is that that occasionally we will find ourselves in court litigating with 
the Department of Justice on the proper interpretation of the Inter- 
state Commerce Act. 

To make the answer more complete occasionally questions will come 
up before the Commission involving general statutes, statutes relating 
to the Government personnel, expenditure of funds, and so on. On 
such questions where there are in existence applicable opinions of the 
Attorney General or Comptroller General, naturally we look to thos 
opinions and we give them considerable weight. 

Mr. Mircue.i. You give the Attorney General’s and Comptroller 
General’s opinions considerable weight ? 
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Mr. GINNANE. That is right. On the theory that, well, first the 
\ttorney General is the chief legal officer of the Government and these 
opinions are on matters of general law rather than on a statute par- 
‘cularly entrusted to the Commission. 

Then particularly on matters with respect to legality of expendi- 
tures the Comptroller General and his staff represent an enormous 
fund of specialized judgment and knowledge. 


COURT DECISIONS ON RIGHT OF CONGRESS TO OBTAIN INFORMATION 


Mr. Mircuety. Do any of you know any single case where the 
Supreme Court or any other court has ruled that Congress does not 
have a right to information from either the executive or independent 
regulatory agencies? If so, please cite it. Let us start with Mr. 
Meeker. i a0 

Mr. Meeker. I must be honest with you. I have not studied it nor 
have I had a chance to look at the memorandum filed by the Attorney 
General but I know of no case myself dealing with the Congress’ right 
to get information from anybody because it is my understanding that 
the situation has never been tested in court. 

Mr. Mircuect. Mr. Ginnane. 

Mr. GinNANE. I know of no case in which the Supreme Court has 
ruled upon the question either way. 

Mr. Mircneti. Mr. Stone. Your reference this morning to Touhy 
y. Regan and I believe in your prepared statement Boske v. Commin- 
gore case, do they apply to Congress? 

Mr. Stone. I do not think the cases specifically apply to Congress. 
Ithink my answer to the general question would be the same as Mr. 
Ginnane’s answer. 

Mr. Mircrect. Mr. Gatchell. 

Mr. Garcneyi. We have not researched that problem. In place of 
refusing information to Congress we have tried to give information 
they asked for so we have not approached it from the viewpoint of 
refusing. I donot know whether there are cases or not. 

Mr. Mircrrett. Mr. Kintner. 

Mr. Kinrner. I have not researched the problem. The Commission 
never got to the point of feeling it needed to research the problem 
because we decided Congress was entitled to all the information it 
required. We relied upon the discretion of the congressional commit- 
tees not to harm our prosecution functions by premature disclosure of 
information and past experience has proved the congressional com- 
mittees have been most cooperative in that respect. 

Mr. Moss. I would like to comment briefly on the memorandum of 
yesterday. Neither the committee, nor its staff, feels that the memo- 
randum or its conclusions have any validity whatsoever and at the 
proper time we will, as a part of the record, prepare a careful analysis 
of the memorandum or the document which was sent to the committee 
by the Department of Justice. At the moment we are not certain 
whether that is claimed as an official position of the Department or 
whether it is merely an interesting exercise in legal research, but we 
hope to have more information at a later date. 

Mr.Garcuety. I confess complete ignorance as to the memorandum. 

Mr. Moss. We do not know whether we should even call it a memo- 
randum. At the moment it is a sort of nameless document delivered 
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to the committee, I should say perhaps, with the compliments of Mr 
Rogers of the Department of Justice. It is neither dated nor ident. 
fied as to authors. 

Mr. Mircueti. You gentlemen will be interested to know that be. 
cause of the great demand for this document, the Department of Jus. 
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tice is now mimeographing it and it will be available the first of hy nt M 
week. You should probably get a copy. hat the ¢ 
Mr. Meeker. While we are talking about documents, I wag y po ues 
here this morning, but I understand that a study was made of thes Mr. Me 
sumilar questions by the Library of Congress, and I wondered if ym from the 
who participate here today will be able to have copies of that study gested 
as part of the record ¢ : . know 
Mr. Moss. Yes; as a part of the record, and I might also advise you . Mr. Kt 
that a very excellent study was made by the staff of the Government Trade Cc 
Operations Committee. yestions 
Mr. Merxer. I read that. We have that. - M 
Mr. Mircuety. By direction of the chairman it will be interest specific ¢ 
for you gentlemen to know that what we have been trying to do in Mr. & 
the course of the last year or so is to compile all of the legal author. | aasweres 
ities and anything else that may have occurred concerning the with- Mr. M 
holding of information or availability of information into a document | ,yailabl 
that can be readily available to everybody as a public document of Mr. 8 
the committee. And also I want to make it clearly understood thatas | bmitt 
far as the staff’s preliminary investigation is concerned, there has | Mr. \ 
never been a Federal case where the Supreme Court or any other Mr. § 
court has ruled that Congress does not have the right of information | jot brir 
from the executive regardless of the citations that have been made Mr. } 
before us. ing ora. 





At this time, Mr. Chairman, I would like to make a statement for 
























































fr. } 
the record. You will recall, in reply to the questionnaire sent to Mr. | 
all Federal departments and agencies, you directed the staff to make the rece 
a study of the legal cases cited by the agencies in support of depart- Mr. ! 
ments and agencies’ position to restrict or withhold information. Mr. - 
The preliminary study reveals that approximately 55 Federal cases Mr. 
were cited and that absolutely none of them is relevant as far as the XX.) 
Congress’ right to know is concerned. Mr. 
(See exhibit X VIII.) (Dis 
In addition, as far as the public is concerned, the Federal courts Mr. 
have overwhelmingly held that— you qu 
It is for the courts and not for the executive branch of the Government ulti- nautic 
mately to determine that information is of such nature as to justify its being memb 
withheld in a judicial proceeding. of an 
As a matter of fact— clos 
because of the very nature of the privilege sought to be claimed by the Govern i. 
ment it is not surprising to note that the scope of the Government’s privilege fo _ 
withhold official information has not yet been clearly defined. Mr 
In accordance with your instructions, Mr. Chairman, the various = 
Federal departments and agencies who have cited these legal cases vi 
are being asked to review their citation and it is requested that the i 
record be held open at this point to incorporate their replies. cn : 
Mr. Moss. The record will be held open at this point for those ie 
replies. N 





(Information referred to was not available at time of printing.) 
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Mr. Mrrcuett. May we proceed, Mr. Chairman, to a few of the 
uestions? Has everybody filed the answer to the suggested questions 
io the best of their ability ? oA 

Mr. Meexer. I did not attempt to answer each question specifically 
inthe filing. I thought 

Mr. Moss. Mr. Meeker, I requested your associate to inform you 
that the committee would like to receive in writing the answers to 
those questions. . . 

Mr. Meeker. We will be glad to oblige. It is my understanding 
from the chairman’s letter that a prepared statement—I thought the 
suggested questions pertained to areas we could consider, but I did 
not know you wanted written replies to each one. 

Mr. Kinrner. The same situation exists with respect to the Federal 
Trade Commission. I do have, however, a draft of answers to these 

yestions With me and I will be glad to file it for the record. 

Mr. Moss. I believe Mr. Stone also has a draft of answers to the 
specific. questions. yee 

Mr. Stone. I do, sir; if you feel that the questions have not been 
uswered specifically, or sufficiently fully 

Mr. Moss. It would be helpful to the committee to have the draft 
available for its purposes. 

Mr. Stone. I have just this one copy here. Would you mind if I 
cabmit that at a later date? 

Mr. Moss. That would be satisfactory. 

Mr. Stone. I thought we were going to answer orally, and I did 
not bring copies along. 

Mr. Moss. We are going to be somewhat limited in time for answer- 
ing orally. 

itr. Merxer. Is that report going to be in the record ? 

Mr. Moss. That is a report of the staff. It will be made a part of 
the record in these proceedings. 

Mr, Merxer. I thought it might be at the Library of Congress. 
Mr. Moss. That is one of those memoranda to the chairman. 

Mr. Mircnecy. It will be made a part of the record. (See exhibit 
XX.) 

Mr. Moss. Off the record. 

(Discussion off the record.) 

Mr. Mircuet.. Mr. Stone, on page 5, at the bottom, paragraph 2, 
you quote 49 United States Code 622 (see. 902 (b) of the Civil Aero- 
nautics Act) which makes it a criminal offense for any Board or staff 
mmber to divulge any information gathered during the examination 
of any records of any carrier or which is withheld from public dis- 
closure under section 1104. 

In the ight of that, do you believe that there is any necessity for 
l$United States Code 1905 applying te the CAB? 

Mr. Srone. I am sorry, I have lost the point of your question. 

Mr. Mrrcnen.. You are stating that it is a criminal offense for any 
Board or staff member to divulge any information. : 

Mr. Stonn. Yes, sir. 

Mr. Mrrcnenn. That is exactly what 18 United States Code 1905. 
apphes to. 

Mr. Sronr. Yes, sir. 

‘sue that is the same as section 903 (b) of the Civil Aeronautics 
Act. 
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Mr. Mircuett. Therefore, really as far as your Board is concerned, 
there is no necessity for 18 United States Code 1905 ? : 

Mr. Stone. That is right, as long as we have 902 (b). 

Mr. Mrrenecy. Let’s get going down the line on that. 

Mr. Meeker / 

Mr. Meeker. Well, we have in the Securities and Exchange Act 
provision 24 (c) which says that it shall be unlawful for any men. 
ber, officer, or employee of the Commission to disclose to any person 
other than a member, officer, or employee of the Commission, or t) 
use for personal benefit any information contained in any application 
report, or document filed with the Commission which is not made 
available to the public pursuant to subsection (b) of this section, pro- 
vided that the Commission may make available to the Federal Re. 
serve Board any information requested by the Board for the pur. 
pose of enabling it to perform its duties under this title. 

Now, I am not sure, because I have not examined each one this 
morning, but I do not believe that is true in each statute we have, g 
to that extent, it would seem to me that 18 United States Code 1905 
would supplement, with respect to the other statutes where there is no 
such specific provision. 

Mr. Mircnect. Mr. Ginnane, would you care to comment, do you 
think you have it in your organic act? 

Mr. Ginnane. I think we do, particularly in section 20, part 1, of 
our act, and section 20 has a counterpart in each of the other parts 
of our act, relating to different types of carriers. 

In section 20 is the source of the Commission’s power to inspect 
and copy carriers’ records and physical properties, and section 20 (f) 
provides that it shall be a criminal offense for any employee of the 
Commission to knowingly and willfully divulge any information 
which comes into his possession through such inspection of carrier 
records and properties, except upon the direction of the Commission 
or court, so that by and large, and as a practical matter, the Commis. 
sion does not look to 18 United States Code 1905. It looks to see. 
tion 20 of its own act. 

Mr. Mircuety. Mr. Stone? 

Mr. Stone. Correction, please, it is 902 (f) of our act rather than 
902 (d) that gives us the same authority. 

Mr. Mircuett. Then you do not need it? 

Mr. Stone. No, we do not need it, sir. 

Mr. Mircuetn. Mr. Gatchell ? 

Mr. Garcueit. Mr. Mitchell, on page 17 of my answers to your 
questions, I have discussed this phase of it. 

I would not want to say whether we would favor repeal of 1905, 
or what, because we really have not paid much attention to it. We 
have relied on the provisions which are in the Federal Power Act 
in section 301 (b), and in the Natural Gas Act in section 8 (b) which 
are somewhat to the same effect but are not quite as broad as 1905. 

Section 1905 goes beyond that, because it relates to returns or reports 
or records that are filed by a particular company. I presume, really, 
that the purport is the same, but I have not—I apologize to the com- 


mittee, maybe from your questions I should have studied it, but I just 
have not studied it. 


Mr. Mircuety. Mr. Kintner? 
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Mr, KintNer. The Trade Commission Act provides as follows: 


To make public fom time to time such portions of the information obtained by 
it hereunder except trade secrets and names of customers, as it shall deem ex- 
jent in the public interest and to make annual and special records to the 
Congress and to submit therewith recommendations for additional legislation.” 
Then section 10 of the Federal Trade Commission Act provides pen- 
alties for violation of this particular section that I just read. 

Section 10 provides as follows, and I quote: 

Any officer or employee of the Commission who shall make public any informa- 
tion obtained by the Commission without its authority, unless directed by court, 
shall be deemed guilty of a misdemeanor, and, upon conviction thereof, shall 
be punished by a fine not exceeding $5,000, or by imprisonment not exceeding one 
year, or by fine and imprisonment, in the discretion of the court. 


Mr. Stone. Mr. Chairman, at this time may I ask that the written 
statement submitted to the committee be changed in this respect. 

At the bottom of page 5, paragraph 2, that should read “section 902 
(f)” rather than “902 (b)” as it appears in the statement, and I would 
like to ask others who have copies of this prepared statement to correct 
their copies accordingly. 

Mr. Moss. It will be corrected on the record. 

Mr. Stone. Thank you, sir. 

Mr. Merxer. If we are still on the same question, I would like to 
add to my earlier answer with respect to this type of provision that 
there is a similar provision in section 22 (c) of the Public Utility 
Holding Company Act of 1935, and section 45 (a) in the Investment 
Company Act of 1940. 

I find no such provision in the Investment Advisers Act of 1940, 


9o 


or in the Securities Act of 1933. 
AGENCY LIMIT ON INFORMATION NOT APPLICABLE TO CONGRESS 


Mr. Moss. I would like, now, a comment by each member of the 
panel. 

Is it your feeling that where Congress by statute has granted an 
agency the right to limit the availability of information that it in- 
tended to limit to itself the availability of that same information? 

Mr. Mircuetyt. Mr. Kintner ¢ 

Mr. Kintner. If I may lead off, the Federal Trade Commission has 
not so construed such statutes. As I have said before, we believe that 
such information should be made freely available to the Congress. 
We do not apply the same rule with respect to the public for the reason 
that we think that names of applicants for investigations, trade 
secrets, and names of customers ought to be withheld from the pub- 
lic for rather obvious reasons, but we find that during the last 3 years, 
at least, we could rely upon the discretion of the congressional com- 
mittees in not disclosing such information which might be harmful 
to the informants. 

Mr. Gatcuetn. Mr. Chairman, I worked on the Senate side 4 years, 
and with the House Committee on Interstate and Foreign Co:mmerce 
for 4 years; so I have a great respect for Congress. 

The Members of the Senate and House have a very heavy responsi- 
bility in trying to decide what legislation, if any, should be adopted. 

Now, when we worked on the Public Utility Act of 1935, which con- 
tained amendments to the Federal Power Act, we considered this ques- 
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tion of how far Congress should go, and I tell you honestly and sin. 
cerely that I think that the Federal Power Commission has continy. 
ally, since that time, approached it on the view of giving Congress 
whatever Congress asks for, because we so far have not received an 
improper request from Congress. 

These committees haven’t asked us for things which would damage 
some company improperly. They have asked us very pertinent ques. 
tions, and sometimes questions requiring disclosure of very confidential] 
information of these companies, and we have given it to them whenever 
we have been asked, and we have approached each-—— 

Mr. Moss. I think that is excellent, but-—— 

Mr. Gatcneni. Well, I am dealing with your question, because ] 
cannot answer it as a general rule. 

I think if the time comes when some committee of Congress—anq 
I hope it never does—asks us something which in the Commission’: 
opinion should not be revealed I assure you, sir, I will make as strone 
a defense of what the Commission does at that time as I can. ; 

Mr. Moss. But do you feel that Congress, when it gave the Commis. 
sion the right to limit the availability of information, intended to 
limit the availability of information to the Congress, itself? 

Mr. Garcue.y. My answer to that question, generally, is No, I don't 
think so. 

The reason I gave you these introductory remarks is that I think 
Congress has so far approached the executive department and inde- 
pendent agencies as though they were staffed by intelligent men. The 
Commission is recognizing the problem of Congress, which is a distinet 
problem. 

Mr. Moss. I readily agree, that Congress has so approached them, 
but I will not agree that the approach of Congress has been recipro- 
cated. 

There have been too many instances where agencies and departments 
have cited these statutes as the authority for withholding or asserting 
the right to withhold from the Congress, itself. é‘ 

Mr. Gatcueiy. The reason I am unable to answer your question as 
to whether I think when Congress gave the agencies authority to de 
limit what information would be divulged, whether Congress was in- 
tending by that to limit the response when a committee of Congress 
or a body of Congress requests information is that I have just never 
come up against the problem, and I just cannot answer you. 

I do not think Congress was intending to limit itself in its right of 
inquiry, because that is a constitutional right that is very basic to our 
Government, and I do not think an agency should try to limit Con- 
gress on something 

Mr. Moss. Do you think the agency has a right to limit Congress? 

Mr. GatcHELL. We have something in our Power Act and Gas Act 
for the purpose of determining what we shall make in the way of 
recommendations to Congress for legislation. We have a right to 
make investigations. 

I just want to say I can’t put my fingers on it. 

It is sections 304, 307 and 311 of the Federal Power Act. Those 
provisions were put in there relying upon what has always been 
recognized as far as I know, the inherent right of Congress to secure 
information to assist it in its legislative processes, and we thought as 
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arm of Congress we would ask Congress to give us that authority 


: gmake these investigations which might not be in furtherance of any 
ss | qecific statutory provision in our present statute, but for the purpose 
in | ofseeing What new legislation should be adopted. _ 
yr. Chairman, I worked on this statute at the time, I worked on it 
re | gyeral years before, and I went into this thing with an entirely dif- 
:. ferent approach from one of saying we will not give to Congress what 
il | Congressasks for. I didn’t approach it that way. 
t Now, you are asking me to go back and approach it that way, and 
[just haven't done that. ; 
Mr. Moss. You realize this committee was established as a result 
I ofanumber of complaints. 
Mr, GatcHeLL. I know that, sir, I know what the Hoover Commis- 
1 jon has recommended, and I am aware of the feeling that is abroad 
; in some areas that things haven’t been just the way they should. 
, Now, men make mistakes, and I am not criticizing anybody, but 


you are asking me as one who has been for 3 years General Counsel 
of the Federal Power Commission what I would recommend to my 
ywency, and my advice has been so far consistent. I would make the 
ame advice in the future to give whatever a committee asks for. 

Mr. Moss. I compliment you on that, but I still feel that my ques- 
tion—do you have the authority to withhold from Congress, if that is 
he decision by you or the Commission, is that authority there for 
you! 

‘Mr. Gatcnett. And I say, sir, and I know you will take it in the 
pirit it is intended, I don’t know. I have not advised the Commission 
yet that it lacks authority—that it has authority to withhold from 
(Congress. I have not so advised them yet. Maybe, as I say, I will 
some day. 

Mr. Moss. If they have that authority, do you feel the Congress 
always has the authority, by statute, to take it away ? 

Mr. Garcuetn. Well, there is no question of that. We are an arm 
of Congress, and what Congress wants to confer upon us can be taken 
away at any time. You can limit our powers, you can expand them. 

Mr. Moss. You base whatever power you have on the statute? 

Mr. Gatcue.yi. I certainly would. 

In answer to your question No. 42, Mr. Wahrenbrock calls my atten- 
tio to the fact that I gave this answer which I would give to your 
present question. None of our work or researches has led us to as- 
sume or conclude that the Federal Power Commission has any power 
not vested in it by statute or executive order. 

Now, the only Executive order I am referring to are these having 
todo with the exportation of natural gas, and electrical engineering, 
ind security. It isa very limited thing. Congress would take away 
whatever Congress has given to us. I don’t think it is a constitutional 
right in an independent agency. 

Mr. Moss. You contend your authority is statutory, and not in- 
herent? 

Mr. Garcnett. As far as the Federal Power Commission in eon- 
cerned, yes. 

Mr. Moss. Thank you very much. 

Mr. Stone? 
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Mr. Srone. Well, first of all, I would say that there are no 
on this specific point, or on that particular question, so we aq 
lawyer’s paradise. , 

Mr. Garcue.yt. I wouldn’t call it “paradise,” Mr. Chairman, 

Mr. Stone. Anything I say today is subject to qualification, 

I think also it makes a difference as to the status of the proceeding 
I would think that if Congress asked us certain questions during the 
course of particular stages of a proceeding that the Board would only 
have a responsibility and right to withhold from Congress at th 
point because of the inequities that could result during the cours 
of a decisional process. I think that different standards would apply 
as to Congress than to the public, and, as I say, the only time th 
CAB has declined to disclose information involved the matter befor 
the Celler committee, at which time I rendered an opinion to th 
Board that I felt the statements made by one Board member ip the 
presence of another Board member need not be disclosed to the com- 
mittee for reasons stated in the opinion that was submitted to the 
Celler committee. 
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I won’t bother you by reading those conclusions. furnis 
Mr. Moss. That is the right to inquire into misconduct in office of this p 
a Federal official ? Mr 
Mr. Stoner. Yes, sir. Mr 
Mr. Moss. And in the investigation as to whether or not the person nish 1 
has so misconducted himself—haven’t they the right to request what- Mr 
ever information will permit them to form a judgment ? Cong 
Mr. Srone. Yes. What I am trying to say is there must first be Mi 
established a prima facie case and a breakdown of the privilege, be. M 
fore the congressional committee could force the answer. M 
Mr. Moss. You feel, then, that the independent agency sits in judg. and | 
ment as to whether or not the request of Congress for information 
is a proper request ? wou 
Mr. Stone. Yes, I believe that is true. N 
Mr. Moss. Well, I hope we can build a pretty good case to blast N 
that one. I wouldn’t want to have an assignment to investigate and stat 
to have that restriction placed on me as a Member of Congress. itl 
Mr. Stone. That, of course, would be different, sir, if you had an sub 
investigating committee. of 
Mr. Moss. To exercise any authority in the Commission, in the CAB In| 
which the Congress couldn't exercise if it wanted to. ho 
Mr. Stone. I think if the congressional committee has information It, 
indicating that there is something subject to inquiry of that nature, In 
and that is the objective of the committee, and it is for that purpose 
alone, and here is some definite information that something has been a 
done wrong, or there is fraud or corruption, certainly the committee 
has a right to inquire into it. 
Mr. Moss. We would tell you first what we were after and you would 
judge then whether or not our request was proper ? I 
Mr. Stone. I think there has to be some point at which the Board I 
can decide 
Mr. Moss. Are you a creature of Congress, or is Congress a creature 
of the CAB? 


Mr. Stone. We area creature of Congress. 





io 
Ss 


INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 2787 


Mr. Moss. Then it is a question of judgment, shouldn’t it be the 
judgment of Congress rather than the CABY~ — 

Mr. Stone. Not when Congress has given it responsibilities and 
wers, and within those responsibilities and powers there are cer- 
tain privileges. I think that is explained in detail in my memorandum. 

Mr. Moss. I don’t recall your privilege cited there. 

Mr. Mrronext. In the answers, you mean ? 

Mr. Stone. That is attached to the statement. I would be glad 
to read some of the excerpts from that to explain my point, but 
it is available here, and I assume the thing will be placed in the 
record. 

Mr. Moss. We are just in a general discussion here. 

Mr. Mrrcuett. In reply to the chairman a few minutes ago, you 
said certain standards should be laid down ¢ 

Mr. Stone. No, I said certain standards that Congress—as to Con- 
oress there would be different standards in regard to withholding. 
~ Mr. Mrrcneti. Who lays those standards down ? 

Mr. Stone. Well, the Board has laid them down to the extent of 
furnishing Congress with everything they have asked for, except in 
this particular instance. 

Mr. Mitcueti. Well, let’s get back to standards. 

Mr. Moss. Except when the Board decided it didn’t want to fur- 
nish it ? 

Mr. Stone. That would depend on the nature of the information 
Congress was seeking. 

Mr. Moss. You would assert the authority, then, to determine? 

Mr. Stoner. Yes; I think it has a responsibility to set that standard. 

Mr. Moss. Supposing by statute Congress asserts that authority 
and say it is ours, not yours ? 

Mr. Stone. Then, you have specifically ruled on the point, and we 
would have no choice but to disclose. 

Mr. Moss. You feel we have the authority to so rule, if we want to? 

Mr. Stone. Certainly. I am taking the statute as it is, because the 
statute does not specifically provide any exception to Congress, and 
I think my position is stated adequately on page 4 of my opinion 
submitted to the Celler committee. It says here, footnote 2 on page 4 
of that opinion, that Congress obviously could have phrased the act 
insuch manner as to have denied the Board this privilege. My task, 
however, is to render an opinion on the basis of the statute as I find 
it, and I find no specific language in it, and, therefore, I have to read 
into the statute what I consider fundamental principles of law. 

Mr. Mitcnetn. Did you find any case to support you on that, sir, 
in your continued reseach for this? 

Mr. Stone. Not directly on that point. That is a new novel question. 

Mr. Mitcuers. Mr. Ginnane? 

Mr. Stone. There is no case of law on it, one way or the other. 
That is why we are faced with this dilemma of trying to interpret the 
law as we find it. 

Mr. Mitcneri. That is your interpretation that you gave to the 
Board and to the Celler committee ? 

Mr. Sronr. Yes, sir, and lawyers will certainly have different 
opinions. 
on Mrrcneti. And there is no standard that has ever been laid 
down ? 
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Mr. Stone. No, sir. 

Mr. Mircueti. Mr. Ginnane? 

Mr. Grnnane. I am at something of a disadvantage in that } know 
of no instance in which the ICC has refused to make information 
available to the Congress or to a committee of Congress. 

Accordingly, I can only express some general personal views, In 
some provisions the Interstate Commerce Act, Congress has expregg} 
authorized the Commission to restrict the availability of informatigy 
Presumably such provisions empower the Commission to restrict the 
availability of that information to the general public. I know of yg 
occasion on which the Commission has relied upon those general staty. 
tory provisions as the basis for denying information to Congress, 

It seems to me to be a rather futile thing, if only for this reason, 
that this information filed with us by the transportation industry ig 
available to congressional committees with appropriate subpeng 
powers, so all that is involved is whether the committee gets it the easy 
way, from the Commission, where it is already accumulated, or goes 
to some inconvenience to get it from the individual carriers. 

Mr. Moss. There are currently complaints before this committee 
from at least two committees of Congress, not involving your ageney, 
where they were faced with exactly that problem. Information has 
been denied the committees, information which the committees can get. 
There are other cases where the committees have gone ahead and 
gotten the information using the subpena power. 

Mr. GinNANE. May I ask in these cases, is it information of the 
type which persons subject to regulation file with the particular 
agency ¢ 

Mr. Moss. In one instanee—— 

Mr. Mitcuett. If I may hold this subject for a moment, that is the 
next question, now let Mr. Meeker answer, we will come back to that. 

Mr. Merxer. I think as has been suggested, Mr. Chairman, at best 
this is a difficult problem. I looked for some help from your earlier 
panel of experts, and found some disagreement among them as to the 
answer to this problem. I think it depends to a certain extent. on the 
statutes which Congress enacts with respect to the individual agencies, 
and the specifie directions which it gives to those agencies in requiring 
them to discharge a particular function. 

Now, we have six statutes at the Commission to administer, plus 
obligations. under the Bankruptcy Act, and we find even there that 
the Congress in providing for classified treatment of either trade 
secrets or other items particularly—has made a specific statement. as 
to classified treatment. without any exception. We have another aet, 
the Investment Advisers Act, where the Congress in its wisdom in 
enacting the statute provided a specific route whereby Congress, itself, 
could obtain information of the work of the Commission under that 
particular act, and I call the committee’s attention to section 210 of 
that particular act where the Congress said this investigative informa- 
tion shall not be available except (1) in a public hearing as provided 
by 212, and (2) by a resolution or request of Congress. 

I might say, also, that generally, as my brethren have suggested, 
we have made available the information which Congress has asked 
us for. At some points we have suggested to Members of Congress 
that where there is a pending investigation that is going to lead to 
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eriminal action in the courts of the United States, we would prefer 
not to make that information available at this time, but we have never 
eonstrued that to mean, as the chairman has suggested, that the Con- 
mess did not have a right to investigate whether we have faithfully 
yerformed our obligations under the law with respect to that par- 
ticular instance, but we have respectfully requested that we be per- 
mitted to conclude the investigation and refer it, as we are required 
to do by statute, to the Department of Justice for prosecution, in the 
interest of enforcement of those statutes, so if we have a bona fide 
offender, we can get a conviction. I think in my own situation it is 
amatter of language which the Congress has used in assigning par- 
ticular functions to us, and where we have misconduct situations we 
report them in full. . 

Mr. Moss. Do you have any knowledge of any instance where the 
Congress has suggested that you not make the information available 
to Congress or a committee of Congress ? 

Mr. Meexer. 1 have no information of that sort; no, sir. The only 
reference I made to that situation is where in the Investment Advisers 
Act, the Congress was concerned with the confidential relationship 
between a client and its investment adviser, and probably as a result 
of negotiating out the legislation, provided specific routes as to how 
that information could be obtained, and that is the only statute of the 
six we administer generally in which that provision was made, but 
I think it is of interest to this committee to see how the Congress 
handled the situation with respect to an area of our work where the 
confidential relationship between the client and the investment adviser 
iscrucial to the business of the people we are regulating. 

Mr. Mircue ty. Therefore, what you are saying is that wherever 
Congress has seen fit to so declare and even to deny to itself informa- 
tion, they have had no difficulty in so stating it. 

Mr. Merxer. What was in the Congress’ mind when they gave us 
section 24 (b) of the 1934 act—and I have looked for the legislative 
history—as opposed to the Investment Advisers Act provisions, 
frankly, Mr. Mitchell, I don’t know. I am saying I think you have 
got to look at it in terms—and I don’t know of any case where ulti- 
mately, and I am having a study made of it right now, our Commis- 
sion over the years hasn’t ultimately turned over what the Congress 
wanted. 

Now, whether they turned it over immediately or not, I would say 
to you if I had a good criminal case as to which I thought it would be 
inthe public interest to obtain a successful prosecution, I would re- 
spectfully suggest to the Congressmen who inquired to make this 
promptly available at the conclusion of the criminal prosecution. 

Mr. Moss. My inquiry is not based on the right of an individual 
Congressman. 

Mr. Mrrxer. I am discussing that, too, Mr. Chairman, and I may 
say frankly in my experience with the Commission, many individual 
Congressmen and some committees have said if you have a case 
leading to criminal prosecution we will wait, we don’t want it right 
now, and, as a matter of fact, that is the way it works out. 

Mr. Moss. I think as a rule Congress would be reasonable, but let 
us assume you had a case with a point where you felt it was ready for 
prosecution, an excellent case, and the committee decided it was also 
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at a point where they had a desperate n 
legislative purpose. 
: Who should have the information? Shouldn’t the committee alg, 
ave it 
Mr. Meexer. Well, that goes on a case by case basis, Mr. Chairman, 
Mr. Moss. But when it comes down to who has the final authority 
to determine whether the Congress will get the information it Wan 
if you assert the authority it is a different type problem than if you 
recognize that the Congress has the authority to get that information 
if it feels it requires it. 
Mr. Merxer. To a certain extent, the Congress in enacting the 


statutes we administer has said specifically that certain informatio, 
should be held confidential. 


Now, there is no legislative history 

Mr. Moss. Confidential from Congress? 

Mr. Mrexer. Well, there is nothing specific, except in the Inves. 
ment Advisers Act it says it has got to be done—— 

Mr. Moss. That is where Congress makes a definite route available 
for the information to be fed into the committee? 

Mr. Meeker. In the absence of that, we all admit it is a difficult 
problem. I would say by and large without perhaps the names of 
informants in a criminal case which are maintained confidential, we 
have cooperated. 

I know of no such situation involving a criminal case where the 
committee has asked us or pressed us on it. 

Mr. Moss. No, but it still begs the question: Do you have the right! 

Mr. Meeker. You ask me whether we have the authority, and I sx 


that I have no legal precedent one way or the other, and I do not believe 
it has been tested. 


Mr. Moss. We know it has not been tested. 

Mr. Meexer. I really have not made a thorough study of the 
question. 

Mr. Moss. You have not got an opinion at the moment, or you 
would want to reserve your opinion ? 

Mr. Meexer. I would like to reserve my opinion, sine die, because it 
is such a complicated problem. 

Mr. Mircuety. Mr. Meeker, one final question on this subject. 

Congress, in connection with the income tax, the Treasury Depart- 
ment, specifically stated what information would be available and 
to what committees of Congress it would be available. The rest is 
confidential, as to anybody else. 

In your act that you just quoted, Congress has also stated a manner 
or a way in which the information will be made available. 

Mr. Merxer. That is correct. 

Mr. Mrrcnett. Therefore, it is a good assumption that wherever 
Congress intended to deny itself information, it said so in clear, certain 
language. 

The question the chairman has been asking is that in the absence 
of such a clear designation, is it your opinion that. the Congress by 
any statute intended to deny itself information ? 

Mr. Meexer. Well, as far as I am concerned, I cannot agree, respect: 
fully, with the basic assumption. 

Congress has given us guidance in this one particular statute. It 
said flatly, without any caveat, in the other, keep it confidential. 
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The 1934 act gives us no advice, and I think the question is 

ble. 

a Mose. Does Congress necessarily bind itself by the laws it writes 

shich take away its privileges? rut te 

Mr. Meexer. Well, I think it must be said with respect to that, Mr. 
Chairman—speaking without any congressional experience—it seems 
tome that the Congress has invited people under certain of our pro- 
risions of our statutes to file certain information which probably 
yould not be filed in any event in any other way unless confidential 
reatment was given to it, and to that extent Congress has indicated 
io those people that they are entitled to rely on that confidential 
treatment. 

Mr. Moss. In regulating, it could require the information to be 
led if it were a matter of public record. 

Mr. Meeker. And I would be quick to say that Congress can amend 
the statute to do whatever it wants with respect to this information, 
and the only question that the Congress would have in considering 
such amendment is the extent to which the effective enforcement of 
thestatute could proceed with such amendment. 

Mr. Moss. Well, the reason these questions are being asked is that 
the committee has a responsibility of recommending to the Congress 
certain changes in the law, and this one problem we weren’t at all 
of the opinion we would be faced with, the question as to availability 
ofthe information to the Congress under statutes giving yon the right 
to withhold from the public. 

But because of the interesting interpretation placed on some of 
the statutes by some of the departments and agencies, it now appears 
that the Congress will have to spell out quite clearly that in giving 
you that right it is in no way restricting the availability of the infor- 
mation to the committees of Congress or the Congress itself. 

Mr. Stone. Mr. Chairman, I do not question the right of Congress 
todo that. I may say that perhaps Congress was protecting itself 
against itself by not making a clearer statement here. 

If Congress weighs the public-interest features, and comes to the 
conclusion that it is better for Congress to have an absolute right for 
any information or statements that are made by members and staff 
of ndependent regulatory agencies, regardless of consequences, then, 
of course, that is Congress’ right to determine. 

I think Congress would probably weigh and balance that right and 
rivilege of Congress against what might happen if it is carried toa 
ogical conclusion, and I simply point out 

Mr. Moss. What would the logical conclusion be 4 
Mr. Stone. Well, the logical conclusion might be something like 
this, that Congress might spell out very specifically that anything 
that is said by any staff member, by a board member, or any written 
memorandum prepared by a member or staff member would be subject 
to disclosure under all circumstances. 

Now, I do not deny that Congress can do that, but I think that on 
the other side of the wheel, it might be pointed out that if Congress 
does that, you may find that the public interest is affected detrimentally 
in this respect. 

Keep in mind that these recommendations that are made by staff 
members are not disclosed to the public, generally, at this time, or 
to anyone. 
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fi) | Jn a number of States, now, they have in very recent years passed 
ons | jgws that have blocked the star chamber sessions of city councils, 
lar | jyards of education, and of county supervisors, and I think there 
pe | js just as candid discussion going on there today as there was—in my 
da. | ease it has only been about 3 years in California that we have had 


ihe statute, but I think the discussions and the advice the local gov- 
enment is getting 1s Just as good today as it was when the discussions 


ay, | yere carried on behind closed doors. So I think you are presuming 
in | jere that if you have complete disclosure you are going to have an 


impairment of the advice that you get, and I don’t think that is a 
proven fact. It might be a sound assumption, but it has not been 


proven. te . : a 
Mir Srone. That is simply an argument. I think you do have 


% | gecutive sessions which are not open to the press or public or sub- 
ot | iecttoany scrutin y—— 

t- | Mr. Moss. There are many cases where I think you have to have 
= | them, where the national interest is involved, or the security of the 
% | Nation is involved, but I think there is a tendency to use them far 
a | too frequently, and it is a process of evolution, and I do not think it is 


avery sound one. 

Mr. Stone. I would like to add, if I may, that Congress certainly 
aeates the court, and we feel, or at least I feel—subject to debate, of 
curse, and I certainly have no desire to keep Congress from getting 
anything they feel they should have—I think the way it is set up now, 
vith the responsibilities that the administrative agencies are charged 
vith, that similar to a court, Congress sets up the court, creates judge- 
ships, and so forth, and I do not think there is any law, ruling, or 
ase law on that point that Congress would have a right to inquire 
into the decisional processes of a judgment. 

[am simply carrying it over so that the quasi-judicial work of the 
Board is analogous to the work of the judge. 

Mr. Moss. You also have some quasi-legislative functions? 

Mr. Stone. Oh, yes, sir. 

Mr. Moss. You are placing them in different categories as you inter- 
pret the statutes ¢ 

Mr. Stone. That is right. 

Mr. Kinrner. There is a possible problem that arises from inquiry, 
particularly on the record and in public session, on the part of a con- 
gressional committee concerning a case then in progress, and which 
will eventually come before the agency in its quasi-judicial capacity. 
That is a practical problem, and it sometimes becomes quite real. 

I know in one instance our former Chairman was pressed for his 
opinion on a pending case which he would have eventually to vote 
upon. He gave his opinion somewhat reluctantly in some detail, and 
then promptly disqualified himself from further participation in that 
case, 

Another Commissioner was questioned on the same case and he gave 
the committee advance warning that he was going to have to dis- 
qualify himself if he answered the questions, and the committee did 
jot insist—it fortunately did not, or we would not have had enough 
Commissioners left to decide the case, but that is a practical problem 
that can usually, I think, be ironed out with good will on both sides. 

Mr. Moss. I think you are quite right that there is a tendency that 
Thave noted, at least—and I am not a veteran on the Hill—to treat 
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Congress as a somewhat incompetent youngster, that you re 
trust it, its judgment is bad, and you have got to protect it 
I am on one subcommittee at the present time where we are 
matter of information withheld from the « 
that it is in process of investigation. 

Mr. Mircnentn. Mr. Chairman, if I may interrupt for one minute 
please- 


ally cannot 
from itself 
having this 
ymmittee on the grounds 


_ Mr. Moss. Wait just a moment. It is the committee’s opinion that 
far trom the matter being in the process of investigation, it is being 
very carefully held aside so that the public won’t find out what has 
happened. 

_ Now, in the opinion of the members of that committee the informa. 
tion should be made available to the public, every bit of it should be on 
the public record, but we are temporarily blocked. 

The question is whether you should go to the extreme now ang 
finally force a decision in this particular instance, where this claim of 
privilege should be recognized or whether it should be challenged to 
the extreme, if necessary, because sometimes the Congress is the pro- 
tector of the public interest, and it cannot be always at the merey of 
the Executive or the agencies it has created. They cannot sit as censors 
and judge what the Congress should do, or should not do. 

Mr. Garcuett. Mr. Chairman, I have gotten from your questioning 
and that of Mr. Mitchell, an impression of a very distinct difference 
in your approach as Members of Congress from the general public, 
and I just want to make this observation, that there are times had we 
disclosed we were making an investigation of a particular company, 
either in response to an inquiry from Congress or otherwise, we would 
have been very much handicapped in our investigation. 

One company got rid of its books when they found we were going 
after them, and we never did locate those books. We had written 
down the accounts of other companies right before that very substan 
tial amounts, some substantial millions of dollars, so I don’t blame 
them for being apprehensive that we might want to write down their 
accounts, but they got rid of them. 

Now, I think the right to the information is one thing, but I think 
Congress has exercised this in the way we are concerned so as to protect 
us in our investigation powers and have not asked us for something 
which would assist some company. 

Mr. Mircuery. Mr. Gatchell, you just brought up the most impor- 
tant question that we were discussing the other day, and that question 
is this. 

As you all know the staffs of the committees of Congress are ex- 
tremely limited, and they have a multitudinous scope of duties. 

Now, when a congressional committee requests, on the basis of some 
facts or allegations that an investigation be done by a department or 
an agency, and that investigation is taken on and is done, does the 
department or the agency have the right to withhold from that com- 
mittee the results and all of the papers and documents in connection 
with that investigation, and with this illustration I don’t want to get 
mixed up with the matter of confidential informants—those are easily 
handled as you all know, you just knock out the name and that is all 
there is to it. 

Let us assume there is no confidential information in the investiga 
tion, and therefore if the committee of Congress asks an investigation 
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be conducted, based on some facts or evidence that it has first 
abiained on its own, does the department or the agency have the right 
io withhold the resu'ts and the papers and documents in connection 
with that investigation from the committee of Congress ? 

Mr, Kintner ¢ 7 

Mr. Kivtner. Insofar as my agency is concerned, no. 

Mr. Mircnett. Mr. Gatchell? 

Mr. GrATCHELL. Well, we have alre ady al swered that in one specific 
- eee kind, where area turned over to the committee all of the 
yorking papers. We told them that we did not want those disclosed, 
and they did not disclose them, but the committee got it. 

Mr. Mrrcneiyt. That is something else again. 

Mr. GATCHELL. That is richt. The committee got the figures. the 
working papers. 

Mr. Mircueti. They got everything? 

Mr. GarcHeLL. They got all that we had. 

Mr. Mrreneun. Y: ive answered the question, and the answer is 


“No,” 
Mr. Garcneiti. As far as we are concerned, the answer certainly is 
“No.” 


Mr. Moss. Mr. Stone? 

Mr. Stone. That is a difficult one to answer, because it depends on 
the nature of the papers that you are trying to obtain. 

Mr. Mircueny. All of the papers requested by Congress, anything 
that happens in connection with that investigation. 

Mr. Moss. The information which you gathered in the process of 
making this investigation. 

Mr. Sronr. Oh, the information we have gathered ? 

Mr. Mrreneti. That you have gathered at the request of Congress 
todo an investigation ? 

Mr. Stone. I don’t know why we shouldn’t give it. 

Mr. Mrrcnenni. Then your answer is “No”? 

Mr. Ginnane ? 

Mr. Ginnane. Personally, I would think that an agency undertak- 
ing to make such an investigation for the Congress jis impliedly stating 
it will turn over all the results of the investigations to Congress when 
tcompletes the job. 

Mr. Mircurty. Mr. Meeker ? 

Mr. Meeker. Personally, if you ask us to make an investigation, we 
will make it and give you the results, and what you do with it is your 
business. 

Mr. Moss. Let us bring it down one more step to what the case is. 
Suppose in the process of the investigation you decided that it is a 
matter which should be referred to the Criminal Division of the De- 
partment of Justice. Would you still make the information available 
tous? , 

Mr. Mircuent. Mr. Kintner? 

Mr. Ktnrner. I personally would make it available to you. 

You request the information and you are entitled to the results, no 
matter what they are. 

Mr. Mrreneni. Mr. Gatchell ? 

Mr. Garcuens.. The case that I referred to, Mr. Chairman, I was 
trying to recall. We were in some doubt whether a criminal investiga- 








2796 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIEg 


tion might have been justified, initially. We finally decided not, but 
we made the information available to the committee but told them that 
we could do so only if they would agree not to make it public, 

Mr. Mrrcretz. In other words, you would have had a joint deg. 
sion—go ahead or not? 

Mr. Gatcuett. A decision not by the Commission, but by the com. 
mittee. 

Mr. Mrrcneiy. Mr. Stone? 

Mr. Stone. As far as I personally am concerned, I couldn't bind the 
board, but I would recommend that they disclose the information 

Mr. Mircuenn. Mr. Ginane? 

Mr. Grnnane. Under these circumstances, I am inclined to think the 
committee is entitled to the information. 

Mr. Mrrcnetz. Mr. Meeker ? 

Mr. Meexer. If we are doing an investigation for you, and we find 
a criminal offense, we would recommend to you that you refer it to the 
Department of Justice. 

Mr. Mrrenetxi. But you would make it all available? 

Mr. Meeker. We would give it to you. It is your report. 

Mr. Moss. Gentlemen, I want to thank each one of you for the ¢ 
operation you have given the committee. It may be necessary for the 
staff to direct additional questions to you for your reply in writing. 

I have another meeting I have to go to now. The committee wil] 
now stand adjourned. 


(Whereupon, at 3:45 p. m., the subcommittee was adjourned.) 
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APPENDIXES 


Exuisir | 


UnNIrep STATES DEPARTMENT OF AGRICULTURE, 
OFFICE OF THE GENERAL COUNSEL, 
Washington, D. C., November 5, 1956. 
Hon. Jonn E. Moss, — 
Chairman, Government Information Subcommittee 
of the Committee on Government Operations, 
House of Representatives, House Office Building. 

DEAR CONGRESSMAN Moss: Reference is made to your letter of July 27, 1956, 
requesting written answers to a series of questions on the legal aspects of 
availability of information. 

There is enclosed a statement of the questions and our answers. A number of 
the questions have been answered previously not only at the panel discussion with 
Government attorneys but also in written response to requests made by the sub- 
committee. Where this is true the answer is a brief statement of the view 
already expressed and a reference to the material previously furnished in the 
interests of brevity and to avoid possible misconstruction of our position. 

You will note there are several points which we feel could best be answered 
by the independent agencies or the Attorney General. 

: Sincerely yours, 

R. L. FARRINGTON, 
General Counsel. 


TITLE 5, UNITED STATES CODE, SECTION 22 


1, What is your interpretation of this statute with respect to access to 
records for public inspection? By congressional committees? 

Answer. As stated in testifying before the subcommittee, the statute provides 
authority for promulgating regulations concerning the custody, use, and preser- 
vation of records, papers, and property of the Department. This would include 
authority to determine what records would or would not be available to the public 
and to congressional committees, and the condition of availability, such as on a 
confidential basis in connection with congressional committees, for records that 
would not be available to the public generally. See items 2 and 9 (c), exhibit 15 
pages 416, 420 of hearings before subcommittee, part 2. 

2. Does this statute apply only to executive departments, or does it include other 
agencies and commissions, such as the independent regulatory agencies? 

Answer. It would appear that the answer to this question is more appropriately 
for consideration by the independent regulatory agencies or the Attorney General. 
3. Do you think that an amendment to this section would facilitate the Congress’ 

and the publie’s right to know ? 

Answer. As stated in previous testimony, this is a question of judgment, but 
insofar as Department of Agriculture is concerned, it is believed that no amend- 
ment is necessary. 

4. What amendment would you suggest as a means to overcome the interpreta- 
tion of this statute as a basis for withholding information? 

Answer. No suggestion. 


TITLE 5, UNITED STATES CODE, SECTION 1002 


5. Do you not think it paradoxical that a statutory provision clearly intended by 
Congress to make administrative information available should be asserted 
by many agencies as authority for the denial of information to the public? 
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Answer. The statute provides for an exception in connection with j 
held confidential for good cause found. Therefore it would appe 
statute contemplates withholding of confidential information. 
of discussion under item 9 (c), exhibit 15, page 
committee, part 2. 


nformatig, 


. ar that 
See last paraene 


421, of hearings before sub. 


6. Does this section apply to information sought by the public’ 


By co 3 
committees? 7 Sonereseions) 


Answer. It would appear that the provision is applicable to the publie and ty 
congressional committees, except that as indicated in the answer to question 1 
information which would not be available to the public could be made Available 
to congressional committees on a confidential basis. See items 2 ana 9 (a) 
exhibit 15, pages 416 and 418 of hearings before subcommittee, part 2. , 


7. What is an “official record” within the meaning of title 5, United St 
section 1002 (c)? 


Answer. Part 1 of the Attorney General's Manual on the Administr 
dure Act, issued by the Department of Justice, Tom C. 
1947, contains a discussion of the term. 
of hearings before subcommittee, part 2. 


ates Code 


ative Proc. 
Clark, Attorney Genera) 
See item 9 (a), exhibit 15, page 419 
8. Does that term refer only to records of official action taken by an agency? 
Answer. It would appear not, since the definition contains illustrations includ. 
ing matters other than records of official action taken by an agency. See item 
9 (a), exhibit 15, page 419 of hearings before subcommittee, part 


» 

9. Does it include information gathered by its staff, recommendations of staff, 
reports made, intermediate reports and findings of its staff, and other mat. 
ters on the subject under consideration? 

Answer. According to the Attorney General’s Manual, the answer would appear 
to be “No.” See item 9 (a), exhibit 15, page 419 of hearings before subcomunittee, 
part 2. 

10. Does it include every written document? If not, please specify. 

Answer. No, according to the Attorney General's Manual. See item 9 (a), 

exhibit 15, page 419 of hearings before subcommittee, part 2. 

11. Do you think the term “official records” should be defined specifically in the 

statute? 

Answer. This would appear to be a very complicated task, creating more diff. 
culties than it would solve. As a practical matter, it is doubted that a specific 
definition covering all departments and agencies should be drafted. 


12. If there are cases in which your department or agency has applied the excep 
tion of “any function of the Government requiring secrecy in the public 
interest” to withhold information otherwise required to be divulged by 
title 5, United States Code, section 1002, please list them. 

Answer. We know of no such cases. 


13. Who determines in specific cases whether secrecy in the public interest is 
required? 


Answer. We have not had to consider this problem. Since our regulations 
have not otherwise stipulated, should such a case arise, it would be referred 
to the Secretary for final decision. 


14. If there is an agency rule or directive covering this requirement, please 
furnish a copy. 
Answer. Except for classified security information, there is none. 


15. Who are persons “properly and directly concerned” under title 5 United States 


Code, section 1002 (c)? Is this category limited to persons who are parties 

to agency proceedings or are directly affected thereby? Or does it include 
members of the general public and the press? 
\nswer. Since the regulations of the Department emphasize that most records 
of the Department are available to the public for inspection except where legal 
restrictions or the public interest require denial of access, the determination of 
“persons properly and directly concerned” would depend upon whether the indi- 
vidual seeking access to the record had a legitimate and valid reason for such 
access. This standard would be applied without regard to whether’ the indi 
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als were members of the general public or the press. See item 9 (a), exhibit 


ida 7 ; 
9 418 of hearings before subcommittee, part 2. 


15, page 
16. In view of the legitimate interest of the public in the functioning of depart- 
ments and agencies, in your opinion should the limitation of persons “prop- 
erly and directly concerned” be stricken from title 5, United States Code, 
section 1002 (c) ? 

Answer. As stated in testimony before the subcommittee, this is a question of 
judgment. Since the provision appears to be logical and reasonable, we would 
jot recommend that it be stricken. See item 9 (b), exhibit 15, page 420 of 
pearings pefore subcommittee, part 2. 


17. Do you feel that existing statute and case law apart from title 5, United 
States Code, section 1002 (c) adequately protect the right of parties to 
administrative proceedings against the disclosure of information of a pri- 
yate nature? 

Answer. So far as Department of Agriculture is concerned, we know of no 

instance where existing law apart from title 5, United States Code section 1002 

ie) has not adequately protected against disclosure. 


18, If there are cases your department or agency has applied the exception of 
any matter relating solely to the internal management of the agency,” 
please list them. 


Answer. As suggested by the subcommittee, and in furtherance of testimony 
given before the subcommittee, the following discussion of the question is sub- 
mitted : 

The exemption with respect to matters relating solely to the internal manage- 
pent of an agency applies to subsection (a) relating to publication of documents 
in the Federal Register, (c) concerning publication or making available final 
opinions or orders in the adjudication of cases, and (c) making available matters 
of official record. Part I of the Attorney General’s Manual (issued by Depart- 
ment of Justice, Tom C. Clark, Attorney General, 1947) contains the following 
statement with respect to the exemption: 

“(2) Any matter relating solely to the internal management of an agency. 
This exception is in line with the spirit of the public information requirements 
of section 3. If a matter is solely the concern of the agency proper, and there- 
fore does not affect the members of the public to any extent, there is no require- 
nent for publication under section 3. Thus, the agency’s internal personnel and 
yudget procedures need not be published. However, in case of doubt as to 
whether a matter is or is not one of internal management, it is suggested that 
the matter be published in the Federal Register, assuming it does not require 
secrecy in the public interest. 

“Internal management of an agency’ should not be construed as intra-agency 
mly: it includes functions of internal Federal management, such as the budget- 
ary functions of the Bureau of the Budget.” ? 

The Attorney General’s Manual, supra, also states in the discussion of section 
8(c) that: 

“The great mass of material relating to the internal operation of an agency is 
not a matter of official record. For example, intra-agency memoranda and re- 
ports prepared by agency employees for use within the agency are not official 
records since they merely reflect the research and analysis preliminary to official 
agency action. Intra-agency reports of investigations are, in general, not matters 
of official record; in addition, they usually involve matters of internal manage- 
ment and, in view of their nature, must commonly be kept confidential.” 

As a practical matter the determination as to whether a particular document 
relates solely to the internal management of the agency has been made principally 
with respect to whether the document needs to be published in the Federal Regis- 
ter. Thus, most of the administrative regulations of the Department pertaining 
to operations such as appointments, transfers, promotions, compensation, leave, 
travel, allowances and differentials, conduct, budgeting and accounting, procure- 
ment procedure and fiscal operations, preparation of publications, ete., and in- 
structions and procedures issued pursuant thereto have not been published in the 
Federal Register. 

A determination, however, that a document is not required to be published in 
the Federal Register because it relates solely to internal management would not 
preclude it being made otherwise available. The availability of the document 
to the public would be governed by the departmental regulations (pars. 534 and 
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535 of ch. 9, title 1, USDA Administrative Regulations—exhibit 1 of rep} 
questionnaire of subcommittee.) Such records as did not come withing” 
enumerated categories of confidential or limited availability, would be 
to subparagrah d, relating to records available to properly interesteq 

on the basis of the criteria set forth therein. We are not aware of any ¢9 
where the Department in response to a request from the public has denied i. 
request on the basis that it related solely to the internal management of th 
agency. As indicated above, the request generally would be considereq On the 
basis of the criteria set forth in the Departmental regulations unless the doe, 


ment was one which was required to be kept confidential under the departments) 
regulations. 


Sub ject 
Dersong 









19. Who determines, in specific cases, whether the matter “relates Solely ty 
internal management”? ; 





Answer. The determination wouid generally be made by the head of the g 
of the Department to whom the authority has been delegated. 





Seney 





20. Should the internal management records referred to be listed and/or itemiggi 
in order to clarify legislative intent? 





Answer. The listing or itemization of internal management records wou 
appear to be cumbersome, unnecessary, and likely would fail to be sufficient 
inclusive to take care of all the records. In view of our foregoing answers, we 
doubt that this listing would serve any useful purpose. 








21. If there are cases in which your department or agency has applied th 
exception of “information held confidential for good cause found” in tit 
5, United States Code, section 1002 (c), please list them. 

Answer. The regulations of the Department with respect to availability of 
information and records, list those records which are required by statute jp 
be held confidential or with respect to which a determination has been made that 
the record should be held confidential. The subcommittee has been furnishy 
with copies of these regulations. 


99 


as 











Who determines, in specific cases, whether information should be hed 
confidential ? 
Answer. Depending on how the case is affected by our regulations, the head 


of the departmental agency or the head of the Department would make the 
determination. 





92 


—. 






If there is an agency rule or directive covering this requirement, please 
furnish a copy. 





Answer. See subparagraphs (d) and (i) of paragraph 535, chapter 9, title], 


USDA Administrative Regulations—exhibit I of reply to questionnaire of 
subcommittee. 






24. What specific amendments or modifications of title 5, United States Code, 
section 1002 would, in your opinion, be necessary to give full effect to the 
congressional intent to make administrative information available to the 
the widest possible extent? Refer to page 198, Administrative Procedure 
Act: Legislative History, “The section has been drawn upon the theory 
that administrative operations and procedures are public property which 
the general public, rather than a few specialists or lobbyists, is entitled 


to know or to have the ready means of knowing with definiteness and 
assurance.” 









Answer. The Department’s regulations give full cognizance to the theory that 
administrative operations and procedures are public property which the general 
public is entitled to know or to have the ready means of knowing with definite 
ness and assurance. Therefore, it does not appear that any specific amendment 
or modification of title 5, United States Code, section 1002, is needed. 










PRESIDENT’S LETTER TO SECRETARY OF DEFENSE DATED MAY 17, 1954 
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committee of Congress? 


generally. 


that it applies to it when the letter was not specifically directed to it? 








25. In your opinion, is this letter directed to a named agency for a specific 
purpose and occasion and concerning a specific subject matter before a 


Answer. Yes; but the principles contained therein are considered applicable 


26. Does any other executive department or agency have the right to assume 
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answer. Insofar as this Department is concerned, we understand that the 
policy adopted in the letter is applicable to all agencies. 


” Are there any cases in which your department or agency has relied upon this 
Bs letter as authority for withholding information? Please specify. 


jnswer. The directive was cited in declining to make available minutes of 
meetings of the National Agricultural Advisory Commission to the Intergovern- 
mental Relations Subcommittee of the House Committee on Government Opera- 
tions. Also, see item 2, exhibit 15, page 416 of hearings before subcommittee, 
part 2. 
Can the President delegate his authority on this subject matter to the head 
~— of a department or agency without specific direction on each occasion? 
Answer. Insofar as this Department is concerned, the general directives of the 
president have been adequate. 


#, Does the President have an unlimited constitutional prerogative to withhold 
any information from the Congress and/or the public when he believes 
disclosure would be contrary to the public interest, 

Answer. Within the premises stated, the precedents indicate that the President 
basa constitutional prerogative. It is our understanding that this is the position 
of the Attorney General and the position which has been asserted by virtually 
wery President. We believe the position taken by the President and the Attorney 
General to be binding upon this Department. 


9, If not, what limits are there on the President’s authority in this respect? 
Answer. See answer to question 29. 


4, Does the President have other than constitutional authority to withhold 

information from the Congress and/or the public? Please specify. 
Answer. It would appear that the question is more appropriately for considera- 
tion by the Attorney General or the Office of the President. 


% If information may be withheld only on the authority of the President, how 
must he manifest that authority in specific cases? 
(a) By Executive order? 
(b) By written instructions to a particular officer? 
(c) By instructions communicated orally or in writing by a member of 
his staff? 
Answer. Insofar as the Department is concerned, it would be bound by the 
presidential requirement, whatever form the direction of the President took. 


TITLE 18, UNITED STATES CODE, SECTION 1905 


%. Is this statute a barrier to the free flow of Government information to the 
public, to individual Members of Congress, and to appropriate congressional 
committees ? 

Answer. In our opinion, it is not. See item 8, exhibit 15, page 417, of hearings 

before Subcommittee, part 2. 


4. What is the meaning of the phrase “not authorized by law”? 


Answer. We would undertsand this phrase to mean that where an officer acts 
pursuant to legal authority, his action would not offend the statute. 


8. Is a subpena issued by a congressional committee sufficient to protect an offi- 
cer or employee of the Government if he disclosed information to the 
committee? 

Answer. Confidential information generaily would be furnished to a con- 
gressional committee, with or without a subpena, on a confidential basis, which 
would protect the confidential character of the information. We are not certain 
that the mere subpena would constitute a defense. 

%. Since title 18, United States Code, section 1905 is a criminal statute, should it 
be clarified so that information requested by a congressional committee may 
not seem to come within its prohibition? 


Answer. We would see no objection to such an amendment. However, if 
adequate safeguards are not provided to protect the information, it will inter- 
fere with agency efforts to obtain it. 


69222—57—pt. 12-11 
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EXECUTIVE ORDER 10501 


87. Is an Executive order the best method of providing for 


“Safe a 
Official Information in the Interests of the Defense of the United Stan’ 


or should Congress enact statutory authority to accomplish this Purpose? 


Answer. This is a matter of judgment. The Executive order appears to be 
an adequate method. 


38. Should Congress create any administrative or judicial procedure to insure 
timely review of classification and removal or downgrading of Classification 
where appropriate? 

Answer. In view of Executive Order 10501, this does not appear necessary 


39. Is it possible to provide any legal remedy for abuse of classification autho 
or for failure to review and remove security classification where ap 
priate? If so, what form of relief do you suggest? 

Answer. This does not appear practical. 


rity 
pro- 


40. In your opinion, does this Executive order apply to the independent regula. 
tory agencies and commissions? 


Answer. See answer to question 2. 


41. In view of the Humphrey case (295 U. S. 602), does the President have the 

authority to control the information policies of the independent regulatory 
agencies and commissions? Please give reasons. 

Answer. See answer to question 2. 


GENERAL QUESTIONS 


42. In your opinion, do the heads of departments, agencies or commissions haye 
any “inherent power or right” (i. e., not derived from statute) to withhold 
information from the Congress and/or the public? Please explain. 

Answer. We believe that all the power in this field of the head of this Depart. 
ment is derived either from statute or from the President. 


43. It was the unanimous opinion of the legal experts who appeared before this 
subcommittee on May 8 and 9, 1956, that there is no legal basis for the 
claim of “uncontrolled discretion to withhold information and papers in 
the public’s interest” in support of the President’s letter of May 17, 1954. 
In your opinion, is the view of these legal experts justified? Please give 
reasons. 

Answer. We believe that in view of the precedents cited in the memorandum 
of the Attorney General supporting the l’resident’s letter of May 17, 1954, that 
there is clear authority in the President to exercise his discretion in withholding 


information in the public interest without intervention by the Congress or the 
courts. 





Exuisir II 


CrvIn AERONAUTICS Boarp, 
Washington, July 5, 1956. 
Hon. Joun E. Moss, 
Chairman, Government Information Subcommittee of the Committee on 
Government Opcrations, House of Representatives, Washington, D. C. 
DEAR CONGRESSMAN Moss: Pursuant to two requests at the June 22 panel 
discussion of the Subcommittee on Government Information. I am submitting 
the following information. 
The following list is in response to the request of Mr. Mitchell for materials 
published by the Board in the Federal Register. 
1. Economic regulations and all revisions, repeals, or additions. 
2. Statements of general policy. 
3. Rules of practice in economic proceedings and all revisions, repeals or 
additions. 
4. Rules of practice in safety proceedings and all revisions, repeals or additions. 
5. Civil air regulations. 
6. Rules of practice in aircraft accident inquiries. 
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7, Special civil air regulations. ; 
g Statement of places at which the public may secure information or make 
pmittalsor requests. = 

9, Statement of organization and delegation of functions. . Asantt 

10. Notice of proposed rulemaking (draft releases) and notice of institution 
of rulemaking proceedings. . S 

11, Notice of prehearing conference, oral argument, hearing, and various mis- 
glianeous orders ordered to be published by the Board such as orders providing 
for informal conferences, orders to cancel certain matters from tariffs and 
orders on IATA and other agreements. ’ ' 

We were further requested to supply the subcommittee with specific answers 
fo the list of suggested questions submitted to me prior to the panel discussion. 
The questions and my answers are attached hereto. a . 

t would like to thank you for the opportunity to participate in the legal panel 
discussion. If I can be of any further assistance, please do not hesitate to call 

nme. 
fi Very truly yours, 

FRANKLIN M. STONE, General Counsel. 


§ugcESTED QUESTIONS To Br CONSIDERED BY ATTORNEYS OF THE GOVERNMENT 
DEPARTMENTS AND AGENCIES (LEGAL PANEL Discussion) JUNE 19 AND 20, 


1956 
TITLE 5, UNITED STATES CODE, SECTION 22 


1. What is your interpretation of this statute with respect to access to records 
for public inspection? By congressional committees? 

Answer. This statute provides a basis for regulations prohibiting disclosure 
of information in the files of Government executive agencies except as authorized 
by the appropriate department or agency head. The Supreme Court has so 
indicated in relation to the public generally in Boske v. Commingore (177 U. S. 
459 (1900) ) and United States ex rel Touhy vy. Ragen (340 U. S. 462 (1951) ). 
Whether the provision could be utilized with reference to Congress has never 
been adjudicated and is not clear. The Board has never utilized its authority in 
this area as a basis for withholding information from Congress. See answer 2 
below. 


2 Does this statute apply only to executive departments, or does it include 
other agencies and commissions, such as the independent regulatory agen- 
cies? 

Answer. This statute applies only to executive departments, but the sanie 
power therein granted is conferred upon the Board by title 49, United States 
Code, section 425. A recent Court of Appeals decision, directly analogous, so 
held: Appeal of the United States Securities and Exchange Commisison and 
William H. Timbers (226 F. 2d 501 (C. A. 8, 1955) ). 


3. Do you think that an amendment to this section would facilitate the 
Congress’ and the public’s right to know? 


Answer. I believe there is no need for any amendment. 


4 What amendment would you suggest as a means to overcome the interpreta- 
tion of this statute as a basis for withholding information? 
Answer. None. 
TITLE 5, UNITED STATES CODE, SECTION 1002 


5. Do you not think it paradoxical that a statutory provision clearly intended 
by Congress to make administrative information available should be as- 
serted by many agencies as authority for the denial of information to the 
public? 

Answer. It is believed that the statute itself, as well as its legislative history, 
indicates that Congress intended to make only certain administrative informa- 
tion freely available to the public, thus providing for the confidentiality of infor- 
mation relating to internal management or the national security, or information 
the disclosure of which would adversely injure the interests of a party with no 
justifying public interest accruing. Thus I think the Board’s regulations and 
Wlicies in this field conform with the intent of Congress in the enactment of 
the statute. 
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6. Does this section apply to information sought by the public? By con 
committees? 
Answer. This section is apparently directed primarily to the public; insofar ag 
the Board is concerned, in my opinion, it neither broadens nor restricts Congress’ 
right to know. 


STessional 


7. What is an “official record” within the meaning of title 5, United States Code, 
section 1002 (c)? 

Answer. This section contains no definition of “official records,” but would jp. 
clude any document so classified by other acts of Congress. See, e. g., Sections 
1001 and 1103 of the Civil Aeronautics Act (49 U. S. C. 641 and 673). It appears 
that the agency is empowered to some extent to define the term, as has the Board 
in Public Notice PN3. 


8. Does that term refer only to records of official action taken by an agency? 
Answer. See Public Notice PN3 for the Board’s definition which is broader than 
the definition here suggested. The extent to which particular documents may be 


regarded as public records depends on pertinent statutory provisions and the 
Board’s regulations. 


9. Does it include information gathered by its staff, recommendations of staff, 
reports made, intermediate reports and findings of its staff, and other matters 
on the subject under consideration? 

Answer. It does not ordinarily include any of these documents. 


10. Does it include every written document? If not, please specify. 
Answer. No. See answer to question 8. 


11. Do you think the term “official records” should be defined specifically in the 
statute? 


Answer. No; it would be impractical to define the term for all Government de 
partments and agencies. If it was decided to broaden the term, it would be best 
to accomplish this purpose by amending the specific statute creating and govern- 
ing the particular agency. 


12. If there are cases in which your department or agency has applied the ex- 
ception of “any function of the Government requiring secrecy in the publie 
interest” to withhold information otherwise required to be divulged by 
title 5, United States Code, section 1002, please list them. 

Answer. There have been functions performed by the Board which required 
secrecy in the public interest involving the military security of the Nation. Thus, 
during the war years the Board took a number of actions relating to various air 
carriers which were withheld from the public because of military considerations, 
Sections 1104 and 1002 (49 U. S. C. 674, 642) empowers the Board to do so in 
such cases, as well as title 5, United States Code, section 1002. 

13. Who determines in specific cases whether secrecy in the public interest is 
required? 

Answer. The Board, in collaboration with the military establishments and the 
Department of State, makes this determination. 


14. If there is an agency rule or directive covering this requirement, please 
furnish a copy. 


Answer. There is no specific agency rule covering this requirement. 


15. Who are persons “properly and directly concerned” under title 5, United States 
Code, section 1002 (c)? Is this category limited to persons who are parties 
to agency proceedings or are directly affected thereby? Or does it include 
members of the general public and the press? 

Answer. Persons “properly and directly concerned” under this section can be 
restricted to include only those who are parties to a Board proceeding, intervenors 
therein, or persons who would be so affected by the outcome of the case so as to 
have standing to appeal to the courts. 

However under the Board’s regulations, with one exception, public records 
may be inspected by any one. That exception is the Minutes Book, which may 
be examined only by persons properly and directly concerned with the infor- 
mation sought. 
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view of the legitimate interest of the public in the functioning of de- 

partments and agencies, in your opinion should the limitation of persons 

“properly and directly concerned” be stricken from title 5, United States 

Code, section 1002 (c)? 

Answer. I express no opinion on this question, and feel it would have little 
effect on Board procedure. 

7. Do you feel that existing statute and case law apart from title 5. United 

*” States Code, section 1002 (c) adequately protect the right of parties to 

administrative proceedings against the disclosure of information of a 
private nature? 

Answer. Yes, title 49, United States Code, section 674 (sec. 1104 of the Civil 
Aeronautics Act) states that any person may make written objection to public 
disclosure of reported information stating the grounds therefor. The Board 
may then order the information withheld from public disclosure if disclosure 
“would adversely affect the interests of such person and is not required in the 
interest of the public.” Moreover, title 49, United States Code, section 622 (f) 
(see. 902 (f)) prohibits the disclosure of certain informatfon obtained from 
private parties. 

18, If there are cases your department or agency has applied the exception of 
“any matter relating solely to the internal management of the agency,” 
please list them. 

Answer. The Board’s published rules (PN3, ete.) list what materials are 
public records and provide that all other information in the possession of the 
Board will not ordinarily be available for public disclosure. Information with- 
held includes matters relating to internal management. 


16. In 


19. Who determines, in specific cases, whether the matter “relates solely to 
internal management”? 
Answer. The Board’s published regulations are self-executing; in a close 
case the Board would make the decision. 


9). Should the internal management records referred to be listed and/or item- 
ized in order to clarify legislative intent? 

Answer. I believe it would be difficult and impractical to write a definition 
that would be appropriate for all Government agencies and departments. I 
believe that the matter is best left to the agency involved, but if any clarifying 
legislation were thought needed, it would best be done through specific amend- 
ment to enabling legislation (the Civil Aeronautics Act of 1988 in the case of 
the Board) rather than through amendment of the Administrative Procedure 
Act. 

21. If there are cases in which your department or agency has applied the 
exception of “information held confidential for good cause found” in 
title 5, United States Code, section 1002 (c) please list them. 

Answer. The Board ordinarily does not invoke the power here stated but 
rather exercises the power to withhold information from the public under title 
49, United States Code, section 674. See answer to question 17. 


22. Who determines, in specific cases, whether information should be held 
confidential ? 

Answer. In specific cases the Board determines which information should 
be held confidential. 


23. If there is an agency rule or directive covering this requirement, please 
furnish a copy. 
Answer. There is an agency rule covering this requirement. Section 302.39 
of the Board’s Rules of Practice sets forth the pertinent procedure (14 CFR 
302.39, a copy of which has been provided the committee). 


24. What specific amendments or modifications of title 5, United States Code, 
section 1002 would, in your opinion, be necessary to give full effect to the 
congressional intent to make administrative information available to the 

widest possible extent? Refer to page 198, Administrative Procedure Act: 

Legislative history, “The section has been drawn upon the theory that 

administrative operations and procedures are public property which the 

general public, rather than a few specialists or lobbyists, is entitled to 
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know or to have the ready means of knowing with definiteness gn 
ance.” 


Answer. I am unable to suggest any amendments to this section. 
the Board has complied with the intent of Congress as expressed in thi 
The Board, as previously explained, does make available to the publ 
information it is required to, and more, under this provision. 


assy. 
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PRESIDENT’S LETTER TO SECRETARY OF DEFENSE DATED MAY 17, 1954 


25. In your opinion, is this letter directed to a named agency for a 5 


purpose and occasion and concerning a specific subject matter before g 
committee of Congress? 


Answer. Yes. 






26. Does any other executive department or agency have the right to assume 
that it applies to it when the letter was not specifically directed to it? 
Answer. No. However, it should be noted that the principles contained jp 


the letter might have application to similar factual situations involving other 
xsovernment departments or agencies. 






27. Are there any cases in which your department or agency has relied upon 
this letter as authority for withholding information? Please specify, 
Answer. No. 


28. Can the President delegate his authority on this subject matter to the head 

cf a department or agency without specific direction on each occasion? 
E Answer. I don’t know. The law on the subject is unclear, and I believe it 
inappropriate to comment on a legal question such as this which is peculiarly 


within the province of the President’s prerogatives and more appropriately the 
subject of comment by his advisers. 









29. Does the President have an unlimited constitutional prerogative to witbhold 


any information from the Congress and/or the public when he believes 
disclosure would be contrary to the public interest? 


Answer. Same as above. 





30. If not, what limits are there on the President’s authority in this respect? 
Answer. Same as 28. 





31. Does the President have other than Constitutional authority to withhold 
information from the Congress and/or the public? Please specify. 


Answer. Same as 28. 






32. If the information may be withheld only on the authority of the President, 
how must he manifest that authority in specific cases? 
(a) By Executive order? 
(b) By written instructions to a particular officer? 


(c) By instruction communicated orally or'in writing by a member of his 
staff? 







Answer. I again state that this is a matter involving a legal question per- 
sonal to the President, and I hesitate to comment. I do believe, however, that 


any of the stated means could be utilized to manifest the President’s decision 
on such a matter. 









TITLE 18, UNITED STATES CODE, SECTION 1905 


33. Is this statute a barrier to the free flow of Government information to the 
public, to individual Members of Congress and to appropriate congressional 
committees? 

Answer. In a sense it does operate as a barrier, but only to the extent that 
Congress intended it to. The information which may not be disclosed relates 
to materials supplied to the Government on the understanding that use thereof 
would be limited to official functions. The statute thus aids in assuring candid 
disclosures of information needed by Government agencies in their operations. 


34. What is the meaning of the phrase “not authorized by law”? 


Answer. It apparently has reference to disclosures not authorized by statute, 
the Constitution, or a court of competent jurisdiction. Thus, disclosures would 
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pe authorized by law if they were made for other than official governmental 
parposes to persons having no legitimate need or right to the information. 


Is a subpena issued by a congressional committee sufficient to protect an 
officer or employee of the Government if he disclosed information to the 
committee? 

Answer. Yes, if the information sought is relevant to the matter under inquiry 
and the matter under inquiry is within the jurisdiction of the committee. The 
attorney General has so held. See letter of the Attorney General to the Presi- 
den, dated June 15, making reference to a request by the Senate Interstate and 
foreign Commerce Committee of the FCC for certain information. 


36, Since title 18, United States Code, section 1905 is a criminal statute, should 
it be clarified so that information requested by a congressional committee 
may not seem to come within its prohibition? 


Answer. Under my view, this would not be necessary. See No. 35. 
EXECUTIVE ORDER 10501 


37, Is an Executive order the best method of providing for “safeguarding official 
information in the interests of the defense of the United States” or should 
Congress enact statutory authority to accomplish this purpose? 

Answer. I believe it to be satisfactory, but have no opinion as to what the 
pest method would be. I do note, however, that if legislation were utilized there 
would of practical necessity have to be a large grant of discretion in classifying 
materials to the executive officers having custody of the information. 


98. Should Congress create any administrative or judicial procedure to insure 
timely review of classification and removal or downgrading of classifica- 
tion where appropriate? 

Answer. I believe not, due to the impracticalities that such a procedure would 
involve. It might have adverse effects on downgrading in that, for example, 
officers charged with the responsibility of declassification might be reluctant to 
do so unless administratively or judicially required. 


39. Is it possible to provide any legal remedy for abuse of classification authority 
or for failure to review and remove security classification where appro- 
priate? If so, what form of relief do you suggest? 

Answer. It would be difficult to provide for judicial review of classification 
of security information due to judicial limitations inherent in such a procedure, 
See C € S Airlines v. Waterman Corp. (333 U. S. 103 (1948)) and U. S. v. Rey- 
nolds (345 U. S. 1 (1945)). Moreover, I am not convinced of the workability 
or need for such a procedure. 


40. In your opinion, does this executive order apply to the independent regula- 
tory agencies and commissions? 
Answer. Yes. 


41, In view of the Humphrey case (295 U. S. 602), does the President have the 
authority to control the information policies of the independent regulatory 
agencies and commissions? Please give reasons. 

Answer. No. The President's power to control the Board’s informational 
policies is believed to extend only to activities of the Board falling within the 
category of executive function. With respect to the nonexecutive duties per- 
formed by the Board (which encompasses the great majority of its functions) 
it is believed the Board may exercise its own judgment. 


GENERAL QUESTIONS 


42. In your opinion, do the heads of departments, agencies or commissions have 
any “inherent power or right” (i e. not derived from statute) to withhold 
information from the Congress and/or the public? Please explain. 


Answer. The Civil Aeronautics Board claims no inherent power or right to 
take any action for which statutory authority does not exist. Insofar as infor- 
mation policies are concerned, I am of the view that power to withhold infor- 
mation may be derived not only from statutory provisions expressly conferring 
such power, but may be implied from other statutory duties and responsibilities 
placed on the Board. Thus, for example, where Congress has created an inde- 
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pendent tribunal to deliberate and act as a body, that grant of authority Carri 
with it the privilege of privacy in certain areas as a necessary incident to th 
effective discharge of its duties. See my opinion to the Board attached he , 
re Celler committee inquiry (appendix A). In much the same fashion T thins 
it obvious there may be situations in which any implied right to Withhold jp 
formation stems from constitutional functions such as military ang foreizn 
affairs. au 
















43. It was the unanimous opinion of the legal experts who appeared befon 
this subcommittee on May 8 and 9, 1956 that there is no legal basis tor 
the claim of “uncontrolled discretion to withhold information and papers 
in the public’s interest” in support of the President’s letter of May 17, 1954 
In your opinion. is the view of these legal experts justified? Please give 

reasons. 


Answer. I have no opinion on this subject. 











Exuieir III 







UNITED STATES Civit SERVICE COMMISSION, 


Washington, D. C., July 81, 1956. 
Hon. JOHN EB. Moss, 


Chairman, Government Information Subcommittee of the Committee on 
Government Operations, House of Representatives. 


Dear Mr. Moss: Attached are the answers to the 43 questions forwarded with 
your letter of June 7. 


Sincerely yours, 











L. V. Metoy, General Counsel, 


Svueecestep QuesTIONS To Be ConsmERED BY ATTORNEYS OF THE GOVERNMENT 


DEPARTMENTS AND AGENCIES (LEGAL PANEL Discussions), JUNE 20 aNp 22, 
1956 






TITLE 5, UNITED STATES CODE, SECTION 22 






“The head of each department is authorized to prescribe regulations, not incon- 
sistent with law, for the * * * custody, use, and preservation of the records, 
papers, and property appertaining to it.” 

1. What is your interpretation of this statute with respect to access to records 
for public inspection? By congressional committees? 





Answer. This statute authorizes the head of each department to prescribe 
regulations for the use of departmental records. No specific mention is made 
of access by the public or by congressional committees. The only specific restric. 
tion on the regulations is that they must not be inconsistent with law. Hence, 
it would appear that the regulations may deny or permit access of the public 
and congressional committees to the extent that such denial or permission of 
access is not inconsistent with law. This subject has been discussed more 
fully in the memorandum attached to Chairman Young’s letter of January 13, 
1956, a copy of which is attached for convenient reference. 















2. Does this statute apply only to executive departments, or does it include 
other agencies and commissions, such the 
agencies? 





as 






independent regulatory 





Answer. In the memorandum mentioned above, the opinion was expressed that 


title 5, United States Code, section 22, was not applicable to the Civil Service 
Commission. 







3. Do you think that an amendment to this section would facilitate the Con- 
gress’ and the public’s right to know? 






Answer. This question presupposes answers to the basic questions which I 
understood were the primary object of the subcommittee’s study : Does Congress 
and the public have the right to know? If so, to what extent do they have the 


right to know and to what extent is their right to know being restricted by 
present practices? 






Regardless of the answers to these questions, it is apparent 
that the subcommittee’s work has uncovered a lack of uniformity of practice 
which might well require legislation. If legislation is to be sought, I would 
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nelined to favor specific legislation on the subject, repealing or modifying 
nsistent laws, rather than an attempt to amend title 5, United States Code, 


~» 


be i 
jnco 








nat amendment would you suggest as a means to overcome the interpretation 


Ay of this statute as a basis for withholding information? 






Answer. See answer to 3 above. 








TITLE 5, UNITED STATES CODE, SECTION 1002 







“pxcept to the extent that there is involved (1) any function of the United 
States requiring secrecy in the public interest or (2) any matter relating solely 
to the internal management of an agency— ; % 

“(g) Every agency shall separately state and currently publish in the Federal 
Register (1) descriptions of its central and field organization including delega- 
ons by the agency of final authority and the established places at which, and 
methods whereby, the public may secure information or make submittals or 
requests ; (2) statements of the general course and method by which its func- 
tions are ehanneled and determined, including the nature and requirements of 
all formal or informal procedures available as well as forms and instructions 
ysto the scope and contents of all papers, reports, or examinations; and (3) sub- 
stantive rules adopted as authorized by law and statements of general policy or 
interpretations formulated and adopted by the agency for the guidance of the 
public, but not rules addressed to and served upon named persons in accordance 
with law. No person shall in any manner be required to resort to organization 
or procedure not so published. 

“(h) Every agency shall publish or, in accordance with published rule, make 
available to public inspection all final opinions or orders in the adjudication of 
cases (except those required for good cause to be held confidential and not cited 
as precedents) and all rules. 

“(e) Save as otherwise required by statute, matters of official record shall in 
accordance With published rule be made available to persons properly and directly 
concerned except information held confidential for good cause found.” 
























5. Do you not think it paradoxical that a statutory provision clearly intended 
by Congress to make administrative information available should be asserted 
by many agencies as authority for the denial of information to the public? 

Answer. No. In the first place the statute specifically excepts certain matters 
fom its coverage. The statute is thus authority for withholding information 
as to such matters. Secondly, the familiar maxim expressio unius est exclusio 
alterius would exclude matters not specifically enumerated in the statute. Thus 
the statute would be authority for the denial of information in these areas. 










§. Does this section apply to information sought by the public? By congres- 
sional committees? 

Answer. Subsections (a) (1) and (3) specifically refer to “the public.’ While 
congressional committees are not specifically referred to, it would seem reasonable 
to conclude that such committees would be entitled to information that was 
available to the public. 


7. What is an “official record” within the meaning of title 5, United States Code, 
section 1002 (c)? 

Answer. The Attorney General’s Manual on the Administrative Procedure Act 
(hereinafter referred to as the Attorney General’s Manual) contains the follow- 
ing (pp. 24 and 25): 

“The term ‘official record’ is difficult of definition. In general, it may be stated 
that matters of official record will include (a) applications, registrations, peti- 
tions, reports and returns filed by members of the public with the agency pursuant 
to statute or the agency's rules, and (b) all documents embodying agency actions, 
sich as orders, rules, and licenses. In formal proceedings, the pleadings, tran- 
scripts of testimony, exhibits, and all documents received in evidence or made a 
part of the record are ‘matters of official record.’ 

“Section 3 (c) does not purport to define ‘official record.’ Each agency must 
fxramine its functions and the substantive statutes under which it operates to 
determine which of its materials are to be treated as matters of official record 
for the purposes of the section. Indicative of the types of records which are 
considered official records by Congress are maps, plats, or diagrams in the custody 
of the Secretary of the Interior (5 U. S. C. 488), records, books, or papers in the 
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General Land Office (28 U. S. C. 672), and registration statements filed with 
Securities and Exchange Commission under the Securities Act (15 U. 8. ©, Tif) 

“The great mass of material relating to the internal operation of an agency jg 
not a matter of official record. For example, intra-agency memoranda and reports 
prepared by agency employees for use within the agency are not official] records 
since they merely reflect the research and analysis preliminary to official] agency 
action. Intra-agency reports of investigations are, in general, not matters of 
official record ; in addition, they usually involve matters of internal management 
and, in view of their nature, must commonly be kept confidential.” 


8. Does that term refer only to records of official action taken by an agency? 


9. Does it include information gathered by its staff, recommendations of gt 


reports made, intermediate reports and findings of its staff, and other satan 
on the subject under consideration? 


10. Does it include every written document? If not, please specify. 
Answer. See quotation above from the Attorney General’s Manual. 


11. Do you think the term “official records” should be defined specifically in the 
statute? 


Answer. In view of the statement quoted above that this term is “difficult 
of definition” it would be most helpful to have a statutory definition. 


12. If there are cases in which your department or agency has applied the 
exception of “any function of the Government requiring secrecy in the 
public interest” to withhold information otherwise required to be divulged 
by title 5, United States Code, section 1002, please list them. 

Answer. The statute excepts “any matter relating solely to the internal man. 
agement of an agency.” The Attorney General’s Manual states (p. 18) that 
the phrase “internal management of an agency should not be construed as intra- 
agency only; it includes functions of internal Federal management, such as most 
of the functions of the Bureau of the Budget, and interdepartmental committees 
which are established by the President for the handling of internal management 
problems.” The Civil Service Commission is the central personnel agency of the 
Government. Hence, just as intra-agency matters relating to personnel are ex- 
cepted from the statute, so intra-Government matters relating to personnel are 
excepted. Consequently the Commission has not had to look to the various other 
provisions of the statute for an exception. 


13. Who determines in specific cases whether secrecy in the public interest is 
required? 


14. If there is an agency rule or directive covering this requirement, please fur- 
nish a copy. 


Answer. See answer to 12, above. 


15. Who are persons “properly and directly concerned” under title 5, United 
States Code, section 1002 (c)? Is this category limited to persons who are 
parties to agency proceedings or are directly affected thereby? Or does 
it include members of the general public and the press? 


Answer. “The phrase ‘persons properly and directly concerned’ is descriptive 
of individuals who have a legitimate and valid reason for seeking access to 
an agency’s records. See United States ex rel. Stowell v. Deming (19 F. 24, 
697 (App. D. C. 1927), certiorari denied, 275 U. S. 531). Each agency is the 
primary judge of whether the person’s interest is such as to require it to make 
its official records available for his inspection.” (Attorney General’s Manual, 
p. 25.) The Statute does not appear to be limited to persons who are parties to 


agency proceedings. The test is whether they are “properly and directly 
concerned.” 


16. In view of the legitimate interest of the public in the functioning of depart- 
ments and agencies, in your opinion should the limitation of persons “prop- 


erly and directly concerned” be stricken from title 5, United States Code, 
section 1002 (c)? 


Answer. Again the question presupposes answers to the basic questions referred 


to in the answer to 3 above. The answer to this question depends on the answers 
to those questions. 
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7, Do you feel that existing statute and case law apart from title 5, United 
* States Code, section 1002 (c) adequately protect the right of parties to 
administrative proceedings against the disclosure of information of a 
private nature? 
Answer. I do not have sufficient information on which to base an answer to 
jgquestion. However, the question does raise an interesting point which ought 
to be fully explored and that is the right of persons who might be affected by 
the release of information to have the public and the Congress not know. 


18, If there are cases your department or agency has applied the exception of 
“any matter relating solely to the internal management of the agency,” 
please list them. 

19, Who determines, in specific cases, whether the matter “relates solely to 
internal management”? 

Answer. See answer to 12, above. 

99, Should the internal management records referred to be listed and/or item- 

ized in order to clarify legislative intent? 
Answer. Yes. 

1, If there are cases in which your department or agency has applied the excep- 
tion of “information held confidential for good cause found” in title 5, 
United States Code, section 1002 (c), please list them. 

», Who determines, in specific cases, whether information should be held con- 
fidential? 

(Answer not supplied.) 

%. If there is an agency rule or directive covering this requirement, please 
furnish a copy. 

Answer. See answer to 12, above. 


4. What specific amendments or modifications of title 5, United States Code, 
section 1002, would, in your opinion, be necessary to give full effect to the 
congressional intent to make administrative information available to the 
widest possible extent? Refer to page 198, Administrative Procedure Act: 
Legislative History, “The section has been drawn upon the theory that 
administrative operations and procedures are public property which the 
general public, rather than a few specialists or lobbyists, is entitled to 
know or to have the ready means of knowing with definiteness and assur- 
ance.” 

Answer. The question refers to “administrative information.” The quotation 
from the Legislative History of the Administrative Procedure Act refers to 
“administrative operations and procedures.” I see no necessity of amending the 
statute with respect to the release of information as to administrative opera- 
tions and procedures. If it is the intention to require the release of more infor- 
mation than is now required, obviously the statute would have to be amended. 
What form the amendment would take would depend upon the policy that was 
being effectuated. 


PRESIDENT’S LETTER TO SECRETARY OF DEFENSE DATED MAY 17, 1954 


2%. In your opinion, is this letter directed to a named agency for a specific 
purpose and occasion and concerning a specific subject matter before a 
committee of Congress? 


Answer. Yes. 
26. Does any other executive department or agency have the right to assume 
that it applies to it when the letter was not specifically directed to it? 


Answer. When a letter directs a named agency to withhold information con- 
cerning a specific subject matter and the direction is based on general principles 
that are set forth therein, other agencies have the right to assume that the stated 
general principles are applicable to them. 


27, Are there any cases in which your department or agency has relied upon 
this letter as authority for withholding information? Please specify. 


Answer. None that I know of where this letter was cited as the authority. 
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28. Can the President delegate his authority on this subject matter to the head of 
a department or agency without specific direction on each occasion? 


29. Does the President have an unlimited constitutional prerogative to withholg 


any information from the Congress and/or the public when he believes 
disclosure would be contrary to the public interest? 


30. 
81. 


If not, what limits are there on the President’s authority in this respect? 


Does the President have other than constitutional authority to withhold 
information from the Congress and/or the public? Please specify. 


. If information may be withheld only on the authority of the President, how 
must he manifest that authority in specific cases? 
(a) By Executive order? 
(b) By written instructions to a particular officer? 


(c) By instructions communicated orally or in writing by a member of 
his staff? 










Answer. These questions involve matters of constitutional law on which ] 
understand you have been furnished an exhaustive brief by the Department of 
Justice. They are questions which do not arise in the ordinary course of the 
Civil Service Commission’s business. If they did, we would ask the Attorney 
General for an opinion. I must, therefore, defer to the Attorney General on these 
questions. 


























TITLE 18, UNITED STATES CODE, SECTION 1905 


“Whoever, being an officer or employee of the United States or of any depart- 
ment or agency thereof, publishes, divulges, discloses, or makes known in any 
manner or to any extent not authorized by law any information coming to him 
in the course of his employment or official duties or by reason of any examina. 
tion or investigation made by, or return, report, or record made to or filed with, 
such department or agency or officer or employee thereof, which information 
concerns or relates to the trade secrets, processes, operations, style of work, or 
apparatus, or to the identity, confidential statistical data, amount or source of 
any income, profits, losses, or expenditures of any person, firm, partnership, 
corporation, or association; or permits any income return or copy thereof or 
any book containing any abstract or particulars thereof to be seen or examined 
by any person except as provided by law; shall be fined not more than $1,000, 


or imprisoned not more than one year, or both; and shall be removed from office 
or employment.” 


33. Is this statute a barrier to the free flow of Government information to the 
public, to individual Members of Congress, and to appropriate congres- 
sional committees? 

34. What is the meaning of the phrase “not authorized by law’? 

35. Is a subpena issued by a congressional committee sufficient to protect an 
officer or employee of the Government if he disclosed information to the 

committee? 

Since title 18, United States Code, section 1905, is a criminal statute, shouid 

it be clarified so that information requested by a congressional committee 
may not seem to come within its prohibition? 


Answer. These questions relate to a criminal statute with which we have had 


no contact. Consequently I do not have sufficient information on which to base 
a reply. 


36. 







EXECUTIVE ORDER 10501 












87. Is an Executive order the best method of providing for safeguarding official 
information in the interests of the defense of the United States, or should 
Congress enact statutory authority to accomplish this purpose? 

Answer. The answer to this question would require some knowledge of the 
effectiveness of operations under the Executive order. If the order is accom- 
plishing the purpose for which it was issued, there would be no practical reason 


for legislation. Not having the prerequisite knowledge I cannot answer this 
question. 


88. Should Congress create any administrative or judicial procedure to insure 


timely review of classification and removal or downgrading of classification 
where appropriate? 
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Answer. I do not have sufficient information to reply to this question. The 
answer would require some knowledge of the operations of the agencies in this 


field. 

39, Is it possible to provide any legal remedy for abuse of classification authority 

or for failure to review and remove security classification where appro- 

priate? If so, what form of relief do you suggest? 

Answer. These are difficult questions to answer without knowledge of the exist- 
ing abuses of classification, if any. Under the circumstances I have no sug- 
gestions. 

40, In your opinion, does this Executive order apply to the independent regula- 
tory agencies and commissions? 

Answer. The text of the order seems to me to indicate no intent to limit its 
application to the executive departments as distinguished from independent 
agencies and commissions. 

41, In view of the Humphrey case (295 U. S. 602) does the President have the 
authority to control the information policies of the independent regulatory 
agencies and commissions? Please give reasons. 

Answer. This involves a question of constitutional law on which I would have to 
defer to the Department of Justice. I note, however, that the Humphrey case 
does not purport to solve all the questions that may arise. “To the extent that, 
petween the decision in the Meyers case, which sustains the unrestrictable power 
of the President to remove purely executive officers, and our present decision 
that such power does not extend to an office such as that here involved, there 
shall remain a field of doubt, we leave such cases as may fall within it for future 
consideration and determination as they may arise” (295 U. S. 632). 

























GENERAL QUESTIONS 






42, In your opinion, do the heads of departments, agencies, or commissions have 
any “inherent power or right” (i. e., not derived from statute) to withhold 
information from the Congress and/or the public? Please explain. 






43. It was the unanimous opinion of the legal experts who appeared before this 
subcommittee on May 8 and 9, 1956, that there is no legal basis for the 
claim of “uncontrolled discretion to withhold information and papers in 
the public’s interest” in support of the President’s letter of May 17, 1954. 
In your opinion, is the view of these legal experts justified? Please give 
reasons. 

Answer. These matters were discussed in the memorandum attached to Chair- 
man Young’s letter of January 13, 1956, and, I understand, in the brief submitted 
by the Department of Justice. 












MEMORANDUM 







On November 8, 1955, during the course of a hearing before the Subcommittee 
on Government Information of the House Committee on Government Operations, 
the committee requested the Civil Service Commission to furnish it with a memo- 
randum on the following three questions : 

I. Is there a legal basis for the Commission’s assertion that it has authority to 
deny information to the press and public, “based on the inherent power of the 
executive branch of the Government derived from the Constitution, to enable it 
tocarry out its administrative functions, and the power granted the Commission 
by Congress to make and issue such regulations as may be necessary and proper 
in the administration of those laws within its jurisdiction”?? 

II. Is the Civil Service Commission a “department” within the meaning of 
Revised Statutes, section 161 ($ U. S. C. A. 22)? 

Ill. What is the scope of executive authority under Revised Statutes, sec- 
tion 1617 

Before proceeding with a discussion of the foregoing questions, it would be 
helpful to define the meaning of the word “inherent” as used by the Commission 
in reply to question 2 of the subcommittee’s questionnaire, appearing on page 8&3 
of the committee print. Question 2 and the Commission reply read, in part, as 
follows: 





















1See p. 83 of the committee print, entitled “Replies From Federal Agencies to Question- 
naire Submitted by the Special Subcommittee on Government Information of the Committee 
on Government Operations.” 
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Question 2. “On what do you base authority for denying access to or not mak 
ing available such information?” (Types of information listed under question } 
of the questionnaire. ) 

Answer. “The authority of the Commission is based on the inherent Power of 
the executive branch * * * derived from the Constitution, to enable it to ca 
out its administrative functions, and the power granted the Commi 






























































- ! Ssion by E 
Congress to make and issue such regulations as may be necessary and Proper in “ONN 
the administration of those laws within its jurisdiction.” rg thi 

As here used, the word “inherent” is intended to mean “implied” ; therefore, if rs t 
the words “implied power” are substituted for the words “inherent power,” the sione to 
meaning of the Commission’s reply emerges more plainly. Moreover, a careful na 
analysis will reveal that the following propositions are implicit in the foregoing sion 
answer : 

1. Under article 2, section 3, of the Constitution, the President has the Xpress be po 
power to “take care that the laws be faithfully executed.” po the 

2. Under the Civil Service Act, among others, the Commission has the express . t be 
power to adopt appropriate regulations in administering that act. poe 

3. The Commission, upon appointment, as prescribed by Congress, become sercisé 
Presidential agents, and, as such, they serve under the President to “take care oe pul 
that the laws be faithfully executed.” rtisa 

4, Express power carries with it, by implication, the right to do any act, not ig, ther 
prohibited, which may be found necessary to give effect to power expressly ious 1 
granted. rightly 

5. Therefore, the Commission, serving under the constitutional direction of the serve t 
President, and, as part of its express statutory powers to “aid the President, as “It i 
he may direct, in preparing suitable rules” to effectuate its statutory purpose, of Col 
has the corollary, or implied, power to place reasonable restrictions apon the Justice 
dissemination of information, if such restriction is deemed conducive to the pub- public 
lic interest and the effective administration of the civil-service laws. See United consid 
States ex rel. Stowell v. Deming (19 F. (2d) 697) ; Boske v. Comingore (177 U.§, result 
459), and Jn re Neagle (135 U. 8.1). rupt 1 
I. IS THERE A LEGAL BASIS FOR THE COMMISSION’S ASSERTION THAT IT HAS Av- _ 

THORITY TO DENY INFORMATION TO THE PRESS AND PUBLIC, “BASED ON THE In- a gov 

HERENT POWER OF THE EXECUTIVE BRANCH OF THE GOVERNMENT DERIVED FROM signi 

THE CONSTITUTION TO ENABLE IT TO CARRY OUT ITS ADMINISTRATIVE FUNG outsic 

TIONS” ?? lutely 

We must concede that, as a creature of statute, the Commission can exercise = 
no powers beyond those expressly or impliedly conferred upon it by Congress, This 
We must further concede that Congress has enacted no statute which expressly and | 
authorizes the Commission to restrict, by regulation, the release of information. nel 

On the other hand, there is no statute which expressly forbids the Commission —s 
from imposing restrictions upon the release of information. However, before of Jt 
ascertaining the power of the Commission to limit the dissemination of informa- over 
tion, the question which first arises is the right, if any, of the public to insist bure 
upon such information. But, since an amorphous “public” can enforce no right wn 

of which the courts can take judicial cognizance, our inquiry must be limited ror 
to the right of one or more private citizens to receive such information; and, ae 

if a right does exist, whether it is a legal right, i. e., one capable of being enforced. are 

In United States ez rel Stowell v. Deming, supra, the plaintiff sought a writ of ave 
mandamus to compel the Civil Service Commission to permit inspection of its poli 

records. Plaintiff contended that “except in confidential instances” he possessed of 1 

the “inalienable right” of every citizen to be informed, or to be permitted to inform of | 

himself, as to the names of all persons holding office or employment under the thi 

Government. The court rejected this contention, stating that “The exercise for 

of such a right * * * must necessarily be subject to restriction and regulation; me 
(thet) (i)f relator is entitled to make an investigation of defendant’s records, ele 

it follows that every other citizen may demand the same privilege.” The court per 
held that the right asserted was not “clear and complete”; that since issuance ins 
of the writ would “work a public mischief, * * * prevention of public incon- me 
venience” required denial of the writ. bu 
ae th: 

2 Discussion of this question does not touch upon the President’s power to withhold, or it 
deny access to, information in the files of executive departments and agencies. For a full f 
discussion of that subject, see the letter of May 17, 1954, from President Eisenhower to 0 


the Secretary of Defense. 
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Although appellant’s contentions were flatly rejected by the court, the follow- 
extensive excerpt from the appellant's brief in the Deming case is of interest 
in that it sets forth most of the reasons generally advanced in opposition to non- 
josure of selective information by Government agencies. The appellant’s 
prief contains this statement (pp. 35-33) : 


“gNNECESSARY SECRECY CONTRARY TO THE CONSTITUTION AND PUBLIC INTEREST 


“if this court upheld the relator in his contention and require the Commis- 
sioners to drop the veil of secrecy so fur as relates to those records, and require 
them to permit the relator to learn who have been employed temporarily by his 
Government, the result will be to break down the claim of the Civil Service Com- 
mission to exercise absolute discretion to hold any or all documents secret from 
the public. It will then be necessary for the Commission to recognize the evident 
distinction between the papers which should be open to inspection of the public 
and the others of a confidential nature, such as letters of recommendation which 
must be withheld. There is little enough light upon the manner in which publie 
affairs are conducted in this government of ours. Even when Congress. in the 
exercise of its inquisitorial functions, investigates some particular department, 
the public is often confused because of the mass of evidence and because vf the 
partisan attitude assumed by the members of the investigating committees. It 
js, therefore, purticularly important not to deprive the citizen of his most effica- 
cious means of learning what the facts are in appropriate cases where he may 
rightly expect to receive information from the servants of the people appointed to 
serve the public interests. 

“It is true that the Attorney General and the District Attorney of the District 
of Columbia, and other officers, assisted by the officers of the Department of 
Justice, may secure information and may initiate action for the protection of the 
public interest, but who will deny that such action may be influenced by political 
considerations, or that the officials may err in deciding when or how to act. The 
result may be, through such mistakes in judgment, or even possibly through cor- 
rupt methods, to defeat citizens zealous for the public good in their legitimate 
purpose of learning the facts, which will make it possible to know whether the 
law has been duly observed or set at defiance. In order to keep this government 
a government of laws and not to let it degenerate into a bureaucracy, which 
signifies a government of men, there must be some check upon official action 
outside of that directed by the very members of the official group. It is abso- 
lutely essential for the protection of American liberties that a citizen have the 
right himself to learn, without let or hindrance from any official, whether the 
law has been fulfilled in regard to matters of a purely ministerial character. 
This necessity has been well recognized by the jurisprudence of certain States, 
and in others it is not so necessary because the district attorneys or attorney 
generals are themselves elected and not appointed. As a consequence popular 
influence is more directly felt than is likely to be the case with the Department 
of Justice. It is of paramount importance that the right of the citizen to watch 
over the conduct of his government be not destroyed and in its place the 
bureaucratic care of the Department of Justice substituted. 

“The Constitution in its preamble and the courts upon many occasions have 
proclaimed that this was a government established by the people as sovereign 
and that they have the right collectively and severally to know how their affairs 
are being conducted by the officials of their government. Unnecessarily to throw 
a veil over their acts is to go counter to the very fundamental principles of our 
policy. Bureaucratic secrecy can have no effect but to build up a government 
of men in place of a government of laws. It is, therefore, a fundamental principle 
of the government which deserves the sympathy and support of the court that 
this veil of secrecy be broken down when in the case of an appropriate request 
for writ of mandamus, this will be the result. The officers of the Federal covern- 
ment are the agents of a sovereign people, and as such, in accordance with the 
elementary controlling principles of agency, owe an accounting to the sovereign 
people collectively, according to the means provided, and severally in appropriate 
instances. In so far as the Constitution and legislation under it have established 
means by which this accounting may be rendered they are only supplemental, 
but cannot do away with the fundamental obligation. It will not be contended 
that the right of inspection exists when the Constitution and legislation under 
it have permitted the official to hold secret his acts, or when the practice of the 
office through a sufficient period of time has indicated the practical advantaze 
or necessity of such a course, or even when in the legitimate exercise of execu- 
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tive discretion it has been determined to be appropriate, but this right 
inspection cannot extend to a case in which it is obviously to the 
the public to secure the information requested and in regard to Which jy 
adequate reason for secrecy can be offered. In such a case the primary right of 
the individual to an inspection of the acts of his agents stands forth 
incontrovertibly.” 

See Frothingham v. Mellon (262 U. 8. 447, 487) denying the right of a taxpayer 
to maintain a suit to enjoin the expenditure of Federal funds because of her 
“comparatively minute and indeterminable interest.” 

Since there is no statute which expressly empowers the Commission to 
withhold information, how then can it assume that power? The answer is Diain: 
The Commission is a creature of statute, with express powers to attain certain 
ends, the “express power, granted by statute, to do a particular act, CATTieg 
with it, by implication, the right to do any act, not prohibited, which ma be 
found reasonably necessary to give effect to a power expressly granted,” City of 
New York vy. Davis (7 F (2d) 566). Moreover, that it is within the Provinee 
of executive agencies to determine whether the release of information from its 
files would be consistent with the public interest has long been recognized jp 
principle. It was well stated in House Report No, 141, 4th Congress, 34 session, 
as follows: 

“Somebody must judge upon this point. It clearly cannot be the House or its 
committee, because they cannot know the importance of having the doings of the 
executive department kept secret. The head of the executive department there 
fore, must be the judge in such case to decide it upon his own responsibility,” 

In Toughy v. Ragen (340 U. 8S. 462, 468) the court said: 


to deny 
Advantage o 


“When one considers the variety of information contained in the files of any 
Government department and the possibilities of harm from unrestricted dis. 
closure in court, the usefulness, indeed the necessity, of centralizing determina. 
tion as to whether subpenas duces tecum will be willingly obeyed or challenged 
is obvious. Hence, it was appropriate for the Attorney General, pursuant to the 
authority given him by 5 U. 8. C. § 22, to prescribe regulations not inconsistent 
with law for ‘the custody, use, and preservation of the records, papers and 
property appertaining to’ the Department of Justice, to promulgate Order 3229” 

Before concluding this discussion under question I, the case in In Re Neagle, 
135 United States 1, deserves mention, inasmuch as it suggests, apart from 
statute, a direct constitutional basis for the exercise of executive authority, 
There the court stated at page 64 that: “Enforcement of acts of Congress” are 
not necessarily limited to their express terms, but may even “include the rights, 
duties and obligations growing out of the Constitution itself * * * and all the 
protection implied by the nature of the Government under the Constitution.” 
See also United States v. Owlet (15 F. Supp. 736). 

While no reasonably minded person would disagree with the general proposi- 
tion that the “Public business is the public’s business,” the tremendous mass of 
data received and distributed each day by the Commission adds substantial 


dimension to the problem. The following figures, compiled as of October 28, 1955, 
illustrate this point: 


Today in the Commission: 
11, 320 

16, 128 

69, 360 

105, 000 


pieces of mail will be received in the 
pieces of mail will be dispatched. 
records will be created and filed. 
forms will be printed for CSC use. 


central office. 


Last fiscal year in the Commission: 
2, 950, 009 pieces of mail were received in the central office. 
4,193, 000 pieces of mail were dispatched. 
2, 000, 000 inquiries Were answered (including telephone calls and visits) 
in the recruiting, examining, and retirement 
, 267,000 forms were printed for Commission use. 
2, 


7 


activities alone. 

705, OOO copies of examination announcements and Announcement Forms 
were printed. 

032, 6000 records were created and filed. 

000, COO records were transferred to Federal Records Centers. 


18, 
S4, 


The foregoing statistics attest to the validity of the conclusions reached by the 
4th Congress, in House Report 141 supra, and the Supreme Court in the Tuohy 
case, since each, in effect, recognizes that only the heads of the executive de- 
partments and agencies are in a position to strike a balance between conflict- 
ing public demands for service on the one hand and information on the other. 



































































statutes, 
word “de 
joi. It 1 






mi. W 







Withit 
lished tl 
cretion | 
end aut! 
tions he 
governit 
govern. 
Compan 
section 
profoun 
in thos 
disclost 

The 
nature 
deals V 
second 
factor, 
case th 
tions i 

In B 

Statut 
for re 
Treas’ 
hibites 

uphol 

of the 

“Tt 
neces: 
the ti 


trans 



































































































large 
{ onfe 
woul 
adap 


consi 

















INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 2817 


1s THE CIVIL SERVICE COMMISSION A “DEPARTMENT” WITHIN THE MEANING OF 
i SECTION 161 OF THE REVISED STATUTES ? 


During the hearing hereinbefore mentioned (see subcommittee hearings, part 2, 

144 and 401 of the hearing), the opinion was expressed that there were deci- 
sions of the Supreme Court which would support a construction of the word 
“department,” as used under Revised Statutes, section 161 (5 U. S. C. A. 22), 
to include the Civil Service Commission. The decisions thus alluded to are 
Bmergency Fleet Corporation v. Western Union (275 U. S. 415), and United 
States V. Germaine (99 U. S. 508). ny. ; 

Upon further examination of these decisions, it would not appear that they 
can be invoked to support the informal opinion previously expressed at _the 
pearing. Moreover, the enumeration of executive department under Revised 
statutes, section 158, would appear to preclude an expanded construction of the 
gord “department” to include the Commission under Revised Statutes, section 
jg1. It is therefore concluded that question II must be answered in the negative. 


mi. WHAT IS THE SCOPE OF EXECUTIVE AUTHORITY UNDER REVISED STATUTES, 
SECTION 1617? 


Within the bounds fixed by Revised Statutes, section 161, and criteria estab- 
lished thereunder by judicial construction, department heads enjoy broad dis- 
eretion in prescribing rules and regulations for the purpose of achieving “the 
end authorized to be attained” by Congress. Moreover, departmental regul:- 
tions have extended over a wice range of administrative activity, “not for the 
government of * * * departments, but for administering the law which * * * 
govern.” United States v. Grimaud (22 U. 8S. 506, 517); Panama Refining 
Company v. Ryan (298 U. 8S. 388). While regulations under Revised Statutes, 
section 161, span highly varied areas of administrative activity, and have a 
profound effect upon the areas regulated, perhaps their greatest impact is felt 
in those situations wherein claims of executive privilege are asserted against 
disclosure of confidential documents. 

The following cases fairly illustrate the broad outline and the heterogeneous 
nature of authority exercised under Revised Statutes, section 161: The first ease 
deals with the question of executive privilege asserted in a civil proceeding; the 
second resolves an ambiguity caused by the statutory omission of a material 
factor, and the third upholds an indictment under a criminal statute. In each 
case the issue, among others, concerned the validity and applicability of regula- 
tions issued pursuant to Revised Statutes, section 161. 

In Boske v. Comingore (177 U. S. 459 (1899) ), the leading case under Revised 
Statutes, section 161, a collector of internal revenue was adjudged in contempt 
for refusing to produce documents in his custody. Refusal was based upon 
Treasury regulations issued under Revised Statutes, section 161, which pro- 
hibited the disclosure of records upon considerations of public policy. In 
upholding the constitutionality of Revised Statutes, section 161, and the validity 
of the regulations issued thereunder, the court said, in part, that: 

“The regulation in question may not have been absolutely or indispensably 
hecessary to accomplish the objects indicated by the statute. But that is not 
the test to be applied when we are determining whether an act of Congress 
transcends the powers conferred upon it by the Constitution. Congress has a 
large discretion as to the means to be employed in the execution of a power 
wonferred upon it, and is not restricted to ‘those alone without which the power 
woull be nugatory’: for, ‘all means which are appropriate, which are plainly 
adapted’ to the end authorized to be attained, ‘which are not prohibited, but 
consist with the letter and spirit of the Constitution, are constitutional.’ 

* * x * * * * 

“Can it be said that to invest the Secretary of the Treasury with authority to 
prescribe regulations not inconsistent with law for the conduct of the business 
of his Department, and to provide for the custody, use, and preservation of the 
records, papers, and property appertaining to it, was not a means appropriate 
and plainly adapted to the successful administration of the affairs of that De- 
partment? Manifestly not. The bare statement of the proposition suggests 
this conclusion, and extended argument to support it is unnecessary. 

* * * % * * + 

“There is * * * no statute which expressly or by necessary implication for- 
bade the adoption of such a regulation. This being the case, we do not perceive 
pt.12 12 
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upon what ground the regulation in question can be regarded as inconsist 
with law, unless it be that the records and papers in the office of g collects 
* * * are at all times open of right to inspection and examination by the publi 
despite the wishes of the Department. That cannot be admitted. The Paper 
in question * * * were the property of the United States * * *, Reasons of 
public policy may well have suggested the necessity, in the interest of the Gov 
ernment, of not allowing access to the records * * *, except as might E 
directed by the Secretary of the Treasury. The interests of persons compel) 
under the revenue laws, to furnish information as to their private business 
affairs would often be seriously affected if the disclosures so made WeTre not 
properly guarded. Besides, great confusion might arise in the business of t 
Department if the Secretary allowed the use of records and papers ip the 
custody of collectors to depend upon the discretion of Judgment of Subordinates, 
* * * In determining whether the regulations promulgated * * * are consistent 
with law, we must apply the rule of decision which controls when an act of 
Contress is assailed as not being within the powers conferred upon it by the 
Constitution; that is to say, a regulation adopted under section 161 of the Re. 
vised Statutes should not be disregarded or annulled unless, in the judgment of 
the court, it is plainly and palpably inconsistent with law. Those who insist 
that such a regulation is invalid must make its invalidity so manifest that the 
court has no choice except to hold that the Secretary has exceeded his authority 
and employed means that are not at all appropriate to the end specified in the 
act of Congress. 

“In our opinion the Secretary, under the regulations as to the custody, use 
and preservation of the records * * * of his Department, may take from 4 
subordinate * * * all discretion as to permitting the records in his custody to 
be used for any other purpose than the collection of the revenue, and reserye 
for his own determination all matters of that character” (pp. 468, 469, 470), 

In Smith v. United States (170 U. S. 377), the court noted that the statutes 
were “somewhat general * * * as to time of payment of the purchase price of 
lands * * *. The matter of the time of payment * * * is thus left for regula. 
tions by the department having the matter in charge. Such regulations are made 
under section 161, Revised Statutes * * *.” A material factor omitted in the 
statute was thus assumed to be left for departmental regulation. 

In Rosen et al. v. United States (245 U. S. 467), the plaintiffs were indicted 
“for conspiring to buy and receive certain checks and letters * * * stolen from 
duly anthorized depositories for mail matter of the United States. The plain 
tiffs claimed that the letters were not stolen from “authorized depositories for 
mail matter” (sec. 194 of the Federal Criminal Code of March 4, 1909). By 
reguiation, the Post Office Department provided that ‘‘any letter box * * * or 
mail route is hereby designated a letter box for the receipt of mail matter, within 
the meaning of the act of March 4, 1909.” Notwithstanding that the Post Office 
Department failed to provide in its regulation a precise definition, or even en- 
ploy the phrase “authorized depositories for mail matter,” the court held: 

“That section 194 contemplates that its general language shall be made def- 
nite by such order is plain, and that the order is well within the authority con- 
ferred upon the Postmaster General by Revised Statutes, section 161, cannot be 
doubted, prescribing, as it does, a rule for the conduct of carriers in the dis- 
charge of their duties in the delivery of mail and for safely preserving the 
property committed to the care of the Department * * *.” 

See also Tuohy v. Regan (340 U. S. 462); Carter v. Forrestal (175 F. (2d) 364, 
cert. denied 338 U. S. 832); In re Appeal of 8S. EB. C. ex rel. Timbers, decided by 
the Sixth Circuit Court of Appeals on October 19, 1955; and compare United 
States v. Reynolds (345 U. S.1). 

These cases thus illustrate in broad outline the scope of executive authority 
under Revised Statutes, section 161. In addition, they teach us that the validity 
of regulations un’er this section will generally be upheld, if the following re 
quirements are satisfied : 

1. Effectnates a legislative purpose. 

2. The means emp'oyed are appropriate and plainly adapted to the successful 
administration of the affairs of the department. 

3. There is no statute which prohibits adoption of the regulations. 

4. The regulations are not inconsistent with law. 

It has heen suggested that Revised Statutes, section 161, is a mere custodial 
statute, but. if this snggestion be true, then practically every case ever decided 
under Revised Statutes, section 161, was decided erroneously and represents 
nothing more than an empty judicial exercise. 
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ADDENDUM 





py letter dated December 15, 1955, Mr. Samuel J. Archibald, staff director of 
Government Information Subcommittee, requested Chairman Young to fur- 

the subcommittee with statistical data reflecting the number of applicants 
jor the position uf postmaster both before and after the date on which the 
(Commission established a change in policy with respect to releasing names of 
ligibles in postinaster examinations. The policy change occurred on September 
1953. The statistical data here provided cover the period from July 1, 1950, 


i December 17, 1955: 


__ 


Presidential postmaster examinations Number of | Applicants Average 
examinations 






















 — ininaazs 

eal ver” 

Me Ouly 1, 1955, to Dee A | EE ee eee ee 7 610 4, 349 7.1 
1985 (July 1, 1954, to June 3, 1955) _.......-..----------- 5 1, 548 10. 581 6 83 
1954 (July 1, 1953, to June 30, 1954) -.............--------- 2 413 17. 561 7 O7 
1953 (July 1, 1952, to Dee. 31, 1952) ! Ore SL Sie. Poke 465 ° 641 57 
1952 (July 1, 1951, to June 3, 1952) __-- lara a a 1, 197 5. 880 49 
1951 (July 1, 1950, to June 30, 1951). ..-....------- ; 1) 100 5. 665 51 












| Figures incomplete because of change in program on Mar. 24, 1953, when all pending examinations were 
gnceled because of change in standards. 






Exuipsir IV 


DEPARTMENT OF COMMERCE, 
OFFICE OF THE GENERAL COUNSEL, 
Washington, October 9, 1956. 















Hon. Joun E. Moss, 
Chairman, Government Information Subcommittee, Committee on Govern- 
ment Operations, House of Representatives, Washington, D. C. 

Dear CONGRESSMAN Moss: In further reply to your letters of June 18, 1956, and 
July 26, 1956, there are enclosed answers to the questionnaire submitted with 
your letter of June 18. 

Sincerely yours, 









Pur A. Ray, General Counsel. 






TITLE 5. UNITED STATES CODE, SECTION 22 






1. What is your interpretation of this statute with respect to access to records 
for public inspection? By congressional committees? 


As shown by replies to the committee questionnaire, 12 departments and agen- 
des have cited this statute as an authority for withholding records and informa- 
tion. In light of the established rule of law that administrative interpretations 
are not to be overthrown except for cogent reasons (Norwegian Nitrogen Co. v. 
United States, 294 U. S. 204, 315 (19382), and cases cited therein), we would not 
undertake to differ from any such interpretations. It should be borne in mind 
also that the provision, if treated as a purely procedural or “housekeeping” 
provision is properly used in support of an administrative determination based 
on constitutional or other grounds not “inconsistent with law.” Insofar as the 
Department of Commerce is concerned, with its basic responsibility to foster, 
promote, and develop commerce, a responsibility which is discharged to a great 
extent by dissemination of information to the public and to the Congress, the 
occasions for such an administrative determination must be and are relatively 
few. 















2. Does this statute apply only to executive departments, or does it include other 
agencies and commissions, such as the independent regulatory agencies? 
This provision is clearly applicable to the Department of Commerce. We must 
hecessarily circumscribe our interpretation of statutes to matters relating only 
to the Department and cannot presume to promulgate views relating to other 
agencies of the Government. 










3. Do you think that an amendment to this section would facilitate the Con- 
gress’ and the public’s right to know? 
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Consistent with the views expressed in the answer to question 1, in ¢ 


hose ¢, 
instances in which information has not been furnished by the Department» 
Commerce, the basis for such an administrative determination | at 


or ; : . 188 been either 
constitutional or statutes other than title 5, United States Code, section 22. 


pointed out by the General Counsel in his testimony before your committee 

question of whether or not to furnish information is worked out on an ad hye 

basis giving due consideration to the doctrine of separation of powers and 9 

pertinent statutes. For these reasons we believe that amendment to this gee 

tion would not reach the problem under study by the committee. : 

4, What amendment would you suggest as a means to overcome the interproty. 
tion of this statute as a basis for withholding information? 


For reasons set forth above, we have no amendment to offer. 


TITLE 5, UNITED STATES CODE, SECTION 1002 


5. Do you not think it paradoxical that a statutory provision clearly intendeg 
by Congress to make administrative information available should be asserted 
by many agencies as authority for the denial of information to the public’ 

It appears clear that the general purpose of this provision is to provide for 
dissemination of information; however, by clearly providing for an exception 
with respect to “any function of the United States requiring secrecy in the 
public interest,’ there is a recognition by the Congress that there are Cate. 
gories of information to which the general policy of dissemination should hot 
be applicable. It is not paradoxical that an agency so withholding information 
should rely upon the recognition by the Congress of the existence of such cate 
gories and the further recognition in the same provision that “matters of of. 
ficial record shall * * * be made available to persons properly and directly 
concerned except information held confidential for good cause.” 

6. Does this section apply to information sought by the public? 
sional committees? 


bbe 
« 


By congres. 


3y its terms this section applies to certain designated information and ex. 
cepts other classes of information. As indicated by the General Counsel of the 
Department in his appearance before your committee, insofar as requests for 
information are concerned, the question is not answered categorically “yes’ 
or “no.” A determination must be made as to whether or not the particular 
information might be released taking into account the three qualifications to 
the general policy of the Department of Commerce to make everything avail- 
able. These qualifications may be summarily identified as covering releases 
which do unnecessary injury to the public, which violate security regulations, 
and which would adversely affect the public interest and the orderly and eff 
cient operation of the executive branch of the Government. The subject pro- 
vision makes no distinction between requests by the public and requests by con- 
gressional committees. Additional consideration must be given to the latter 


requests to determine whether or not the safeguards of an executive session are 
necessary or available. 


7. What is an “official record” within the meaning of title 5, United States 
Code, section 1002 (ce) ? 

We know of no better definition of the meaning of the term “official record,” 

as found in this provision, than that contained in the Attorney General Manual 
on the Administrative Procedure Act (p. 24). 
8. Does that term refer only to records of official action taken by an agency? 
Generally we would say that the term refers only to records of official actions 
taken by an agency. As the General Counsel stated in his appearance before 
your committee on this matter, “the executive branch, the Cabinet and policy 
people in the executive branch have got to stand up and answer for the actions 
of their departments and they have to stand up on the merits, and they are 
prepared to do so at any time.” The term does not cover preliminary discus 
sions, advisory memorandums, and related material leading up to the official ac- 
tion taken. Consideration of the meaning of the term “official record” should be 
limited to the context of the Administrative Procedure Act, which means that 
it encompasses only items concerned with and 
ceedings. In this context the preliminary and 
would not be included. 


arising out of administrative pro- 
advisory matter referred to above 
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fey , nes it include information gathered by its staff, recommendations of staff, 
t of ’ reports made, intermediate reports and findings of its staff and other matters 
ther on the subject under consideration? 
ds gop answer to question 8 above. 
t! F : ; ; 
i 1, Does it include every written document? If not, please specify. 
ther No See answer to question 8 above. 
= 11, Do you think the term “official records” should be defined specifically in the 
statute? 
- No. for reasons set in some detail in the Attorney General Manual on the 
jdministratin e Procedures Act (pp. 24-25). 
2 If there are Cases in which your department or agency has applied the ex- 
A ception of “any function of the Government requiring secrecy in the public 
interest” to withhold information otherwise required to be divulged by 
leq title5, United States Code, section 1002, please list them. 
ted The records in this office reflect no instances in which the above-quoted portion 
le? | this statute has been expressly cited as authority for withholding information. 
for While there have been a few instances in which information has been withheld 
On m the ground that the public interest would be prejudiced, the quoted provision 
he yas not relied upon for such withholding. An exact answer to your question 
te. would require the circularization of each of our bureaus with responsibilities 
ot mder the act, and it is doubtful that their answers would differ from the above. 
on However, if this committee desires, we will be glad to request the specific informa- 
e tion from such bureaus. 
' 3, Who determines in specific cases whether secrecy in the public interest is 
. required ? 
‘ The General Counsel in his appearance before your committee answered this 
’ question when he stated with respect to the minutes of the Business Advisory 
(ommittee that “in the last analysis the head of the department would make it 
. (ach a determination].” This view is further strengthened by the language of 
o Reorganization Plan No. 5 of 1950 which lodged all functions of the Department 
r (certain exceptions are made with which we are not here concerned) in the 
| Secretary of Commerce. Provision is also made by this plan for his arranging 
: for the performance of these functions by others, but as was stated, the final 
d sibility remains in the Secretary. 
; | oe 
g 4. If there is an agency rule or directive covering this requirement, please 
b furnish a copy. 
, Exhibits answering this inquiry were furnished to the committee in our reply 
dated October 10, 1955, to the questionnaire of the committee. 
, i, Who are persons “roperly and directly concerned” under title 5, United 


States Code section 1002 (c)? Is this category limited to persons who are 
parties to agency proceedings or are directly affected thereby? Or does 
it include members of the general public and the press? 
No categorical answer can be given in this matter. The answer would depend 
toa large extent on the facts and circumstances of each particular case. See 
further in this connection the answer to question 6 above. 


16. In view of the legitimate interest of the public in the functioning of depart- 
ments and agencies, in your opinion should the limitation of persons 
“properly and directly concerned” be stricken from title 5, United States 
Code, section 1002 (ec)? 

This provision appears appropriate and in our opinion should not be stricken 
from this section. 


I. Do you feel that existing statute and case law apart from title 5, United 
States Code, section 1002 (c) adequately protect the right of parties to 
administrative proceedings against the disclosure of information of a 
private nature? 

Consistent with the views expressed to question 16, we believe that the subject 
provision should be maintained. Reliance on other law, if available, would be 
jnsiderably weakened by the legislative history accompanying a repeal of this 
provision. 
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18. If there are cases your department or agency has applied the exce 


Ptio 
“any matter relating solely to the internal management of the agency: 
please list them. , 


By the very nature of this exception, no question has arisen with Tespect to 
nonpublication of internal management meetings. Persons outside the Dengy, 
ment have little or no interest in these items. We do publish in the fy 
department or administrative orders internal procedures and techniques for 
performing our functions. These documents are available to the public ang are 
generally published in appropriate form in the Federal Register. 


19. Who determines, in specific cases, whether the matter “relates Solely to 
internal management?” 


See reply to question 13. 


20. Should the internal management records referred to be listed and/or item. 
ized in order to clarify legislative intent? 

This does not appear to be feasible. The records will vary from agency to 

agency and a comprehensive up-to-date listing in a statute would be impossibie 


21. If there are cases in which your department or agency has applied the 
exception of “information held confidential for good cause found” in titi 
5, United States Code, section 1002 (c), please list them. 


No records are available in this office which reflect instances in which the 
quoted provision of this statute has been expressly cited as authority for with. 
holding information. We believe that the bureaus of the Department are jp 
the same position. However, if the committee desires, we will undertake to 


determine from the various bureaus of the Department such information ag 
they may be able to furnish. 


22. Who determines, in specific cases, whether information should be held con- 
fidential? 


See our reply to question 13. 


23. If there is an agency rule or directive covering this requirement, please 
furnish a copy. 


There appears to be no specific rule with respect to this requirement. See reply 
to question 14 for general reply. 


24. What specific amendments or modifications of title 5, United States Code, 
section 1002, would, in your opinion, be necessary to give full effect to 
the congressional intent to make administrative information available to 

the widest possible extent? Refer to page 198, Administrative Procedure 
Act: Legislative History, “The section has been drawn upon the theory 
that a(lministrative operations and procedures are public property which 
the general public, rather than a few specialists or lobbyists, is entitled 


to know or to have the ready means of knowing with definiteness and 
assurance.” 


None. Section 1002 appears to provide adequately for public knowledge of 
administrative procedures of the executive branch. The general exceptions 
provided in the section (functions requiring secrecy in the public interest, and 
matters relating solely to internal management of the agency) and the specific 
exceptions with respect to publication of final opinions (those required for 
good cause to be held confidential and not cited as precedent) and matters of 


official record (those held confidential for good cause found) appear to be 
appropriate. 


PRESIDENT’S LETTER TO SECRETARY OF DEFENSE DATED MAY 17, 1954 


25. In your opinion, is this letter directed to a named agency for a specific pur- 


pose and occasion and concerning a specific subject matter before a com- 
mittee of Congress? 


It appears clear that this letter was directed to a named agency with respect 
to a specific purpose and occasion and concerning a specific subject matter before 
a committee of Congress. It did, however, set forth with considerable direct- 
ness and cogency the policy of the executive branch with respect to congressional 
requests generally and therefore might, in our opinion, quite properly be re 
ferred to by other Government agencies with respect to other occasions a8 
setting forth the views of the executive branch. 
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any other executive department or agency have the right to assume 
that it applies to it when the letter was not specifically directed to it? 


gee answer to previous question. 


of, Are there any cases in which your department or agency has relied upon 

* this letter as authority for withholding information? Please specify. 

None. However, the Department has on occasion cited the letter not as the 
pasis for withholding information, but as setting forth fully the supporting data 
for basic authority relied upon. See, for example, page 1732, et seq., of the 
pearings of Subcommittee No. 5 of the Committee on the Judiciary of the House 
of Representatives, WOC’s and Government Advisory Groups, part III, where the 
Jetter was introduced, not as the directive by virtue of which information was 
withheld, but as collateral testimony to the existence of an executive power of 
jong standing. 


98, Can the President delegate his authority on this subject matter to the head 
of a department or agency without specific direction on each occasion? 

We do not consider that the President has “delegated” his authority in this 
matter but rather that he has instructed his agency heads, or set forth to them, 
ertain policies and guidelines which shall be followed in the carrying out of 
their responsibilities. This may be done by any number of ways, including but 
not limited to executive orders, individual letters, or even oral discussions. 


99, Does the President have an unlimited constitutional prerogative to withhold 
any information from the Congress and/or the public when he believes 
disclosure would be contrary to the public interest? 

We do not believe it appropriate for the officials of the Department of Com- 
merce to pronounce with respect to such limitations or lack of limitations on the 

Presidential powers. 


30. If not, what limits are there on the President’s authority in this respect? 
See answer to question 29. 


31. Does the President have other than constitutional authority to withhold 
information from the Congress and/or the public? Please specify. 
See answer to question 29. 


$2. If information may be withheld only on the authority of the President, how 
must he manifest that authority in specific cases? 
(a) By Executive order? 
(b) By written instructions to a particular officer? 
(c) By instructions communicated orally or in writing by a member of his 
staff? 


See answer to question 28. 


TITLE 18, UNITED STATES CODE, SECTION 1905 


83. Is this statute a barrier to the free flow of Government information to the 
public, to individual Members of Congress, and to appropriate congressional 
committees? 


This statute is not a barrier to the free flow of information to the public, to 
individual Members of Congress, and to appropriate congressional committees. 
Qn the contrary it facilitates and makes possible the receipt of information by 
the Government from individuals in cases where otherwise the respondent would 
be reluctant to furnish it. In enacting this statute, Congress was balancing the 
equities of safeguarding individual information as against its indiscriminate 
disclosure so that the Government would receive full and accurate information. 
The Congress decided in favor of safeguarding. Information which would other- 
wise not be available may then be provided to the Congress and to the public, 
not on an individual basis, it is true, but in a summary manner which gives the 
Congress and the public the benefit of this information. 

We are extremely reluctant to particularize further with respect to this crimi- 
bal statute, believing that it is not within our province to do so and that our 
pronouncements on this matter might prejudice the administration of this crim- 
inal statute by those responsible for such administration. 
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34. What is the meaning of the phrase “not authorized by law”? 


With respect to the particular interpretation of the phrase, we are reluctant 
to express views in accordance with the reasons set forth in answer to th 
previous question. : 











35. Is a subpena issued by 
officer or employee of 
committee ? 





a congressional committee sufficient to protec 


as : r ta 
the Government if he disclosed information t : 


0 the 






See answer to question 33. 








36. Since title 18, United States Code, section 1905, is a criminal statute, should 
it be clarified so that information requested by a congressional Committee 


may not seem to come within its prohibition? 

As an agency with considerable responsibility for the collection of data from 
individuals with respect to their individual undertakings, we urge that the ¢ 
gress continue the statute in its present form, providing as it does Safeguards 
to respondents entrusting us with information concerning their individual ar. 
tivities. i 


On- 










EXECUTIVE ORDER 10501 











~ 
37. 








Is an Executive order the best method of providing for “safeguarding officig) 
information in the interests of the defense of the United States” or should 
Congress enact statutory authority to accomplish this purpose? 

In the absence of a conflict between the executive branch and the Congres 
with respect to the basic policy, we believe that an Executive order is more ap. 
propriate for the detailed subject matter covered by Executive Order 10501, 
An examination of that order would appear to be conclusive with respect to 


this because the necessary details of such an order do not lend themselves to 
inclusion in a statute. 









38. Should Congress create any administrative or judicial procedure to insure 
timely review of classification and removal or downgrading of classifi. 
tion where appropriate? 









Procedures for effecting this purpose are in existence. To the extent that 
the Congress has reason to believe that declassification is not proceeding with 
proper speed, the administration of existing procedures would appear to be an 
appropriate subject matter for congressional consideration. 


39. Is it possible to provide any legal remedy for abuse of classification author- 
ity or for failure to review and remove security classification where appro- 
priate? If so, what form of relief do you suggest? 

We believe that provision of standards as a legal basis for action would not 
be feasible. Administrative action is the only answer to this problem. 






40. In your opinion, does this Executive order apply to the independent regu- 
latory agencies and commissions? 


We undertake to circumscribe our interpretation of such documents to matters 
relating only to the Department of Commerce and do not undertake to promul- 
gate views relating to other agencies of the Government. 








41. In view of the Humphrey case (295 U. S. 602), does the President have the 
authority to control the information policies of the independent regulatory 
agencies and commissions? Please give reasons. 

See answer to question 29. 










42. In your opinion, do the heads of departments, agencies, or commissions have 
any “inherent power or right” (i. e., not derived from statute) to with- 
hold information from the Congress and/or the public? 


In our opinion, the head of the Department of Commerce has authority de 
rived through the President to withhold information from the Congress and the 
public when such withholding is determined to be in the public interest. This 
power arises from the constitutional doctrine of the separation of powers between 
the three branches of the Government. We do not advise with respect to the 
heads of other departments, agencies, or commissions. 







43. It was the unanimous opinion of the legal experts who appeared before this 
subcommittee on May 8 and 9, 1956, that there is no legal basis for the 
claim of “uncontrolled discretion to withhold information and _ papers 
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in the public’s interest” in support of the President's letter of May 17, 1954 
In your opinion, is the view of these legal experts justified? Please give 
reasons. 
the Attorney General, as legal adviser to the President, has expressed his 
riews on this problem. Although we are not in a position to pronounce with 
+ to this general problem, nevertheless we are in agreement with the At- 
torney General on the matter of constitutional power derived from the doctrine 
of separation of power. 


Exuipsir V 


ASSISTANT SECRETARY OF DEFENSE, 
LEGISLATIVE AND PuBLIc AFFAIRS, 
Washington, D. C., July 17, 1956. 
Hon. Joun E. Moss, 
Chairman, Special Subcommittee on Government Information, 
Committee on Government Operations, House of Representatives. 


Deak Mr. CHAIRMAN: In response to your letters to the General Counsel of 
the Department of Defense and to the Judge Advocate General and General 
(ounsels of the three military departments, there is enclosed a set of answers 
to your list of questions to be considered by attorneys of the Government 
departments. 

These replies have been prepared jointly by the addressees of your letters as a 
single coordinated paper representing the general views of the Department of 
Defense on this legal subject matter. It is hoped that this procedure will 
penefit the committee in its study. 

With kindest regards, I am 

Sincerely yours, 
Rosert Tripp Ross. 


DEPARTMENT OF DEFENSE ANSWERS TO SUGGESTED QUESTIONS To BE CONSIDERED 
gy ATTORNEYS OF THE GOVERNMENT DEPARTMENTS AND AGENCIES BEFORE THE 
GOVERNMENT INFORMATION SUBCOMMITTEE OF THE COMMITTEE ON GOVERNMENT 
OPERATIONS, HOUSE OF REPRESENTATIVES 


TITLE 5, UNITED STATES CODE, SECTION 22 


1, What is your interpretation of this statute with respect to access to records 
for public inspection? By congressional committees? 

To the extent that the regulations pursuant to this statute deal with custody, 
use, and preservation of records, such regulations would govern access by the 
public. However, the basic authority is constitutional. In those very few 
instances in which information has not been furnished to congressional com- 
mittees the refusal has been based on the fact that compliance with the request 
would interfere with the proper performance of the Executive’s duties as pre- 
scribed in the Constitution. 


2. Does this statute apply only to executive departments, or does it include 
other agencies and commissions, such as the independent regulatory 
agencies? 

It is made applicable only to executive departments which are defined in 
title 5, United States Code, section 1. (However, under the savings clause of 
the National Security Act as amended, it would be applicable to the military 
departments. ) 


8. Do you think that an amendment to this section would facilitate the Congress’ 
and the public’s right to know? 

We do not believe the statute applies to access by congressional committees. 
Further, the basic authority governing disclosure of information to either the 
public or congressional committees is constitutional. In any event, facilitating 
the flow of information is primarily a matter of good administration. 


4. What amendment would you suggest as a means to overcome the interpretation 
of this statute as a basis for withholding information? 


For the reasons stated in answer to question 3 above, we do not have an amend- 
Ihent to suggest. 









2826 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIgg 

































































































TITLE 5, UNITED STATES CODE, SECTION 1002 4 If the! 
furl 
5. Do you not think it paradoxical that a statutory provision clearly intended } rtn 
Congress to make administrative information available should be asserted er 
by many agencies as authority for the denial of information to the publie? in with | 
The exceptions authorized from the requirements for release of informatioy westiond 
stated in title 5, United States Code, section 1002, are statutory and should be 
applied where appropriate. It is not paradoxical that the Congress recognized i, Who 
categories of information which should be withheld in the public interest, _ 
6. Does this section apply to information sought by the public? By Congressiona} dot 
committees? It is be 
We believe this statute reflects a recognition by the Congress of the right of Tnited St 
the President or officials acting under his direction to withhold information froy jpclude & 
the public the disclosure of which is determined to be contrary to the public ip, | any 
terest, pursuant either to other statutes or constitutional authority. We do Not gpon the 
think this statute was intended to apply to information sought by congressiong . 
committees. 16, In . 
7. What is an “official record” within the meaning of title 5, United States Code, er 
section 1002 (c)? se 
The Department of Defense interprets the term “official record” in line with We do 
the Attorney General's manual on the Administrative Procedure Act. In general, of the pu 
for the purposes of this Department it would include documents embodying the tion of le 
agency’s actions, orders, directives, regulations, contracts, ete. pot intel 
8. Does that term refer only to records of official action taken by an agency? sc 
We would interpret the term to refer generally to records of official action ag oman 
distinct from advisory memoranda and interoffice notes of the type which usually 
provide a background preliminary to the determination of the official action, i, a 
9. Does it include information gathered by its staff, recommendations of staff, ° 
reports made, intermediate reports and findings of its staff, and other p 
matters on the subject under consideration? We be 
See answer to question 8 above. the disc 
10. Does it include every written document? If not, please specify. proceed! 
No. See answer to question 8 above. 18. If t 
11. Do you think the term “official records” should be defined specifically in the D 
statute? 
. , b 
No. It would be very difficult to define this term by statute with any degree of "sal 





effectiveness. Certainly no complete list could be incorporated into a statute, 
and alternate descriptive language would in effect obtain the same result as the 























existing statute; i. e., there would have to be an interpretation by each agency il 
in the light of its own functions and operations. The 
12. If there are cases in which your department or agency has applied the determ 
exception of “any function of the government requiring secrecy in the public %, She 
interest” to withhold information otherwise required to be divulged by title 
5, United States Code, section 1002, please list them. We 
No records are available which reflect cases in which this statute has heen could b 
expressly cited as authority for withholding information. However, there have would 
been numerous instances in which information requiring secrecy in the public 4. If 
interest has been withheld. These instances principally involved classified de 
fense information requiring protection in the interest of national security, under 
Executive Order 10501 or previous directives. No | 
13. Who determines in specific cases whether secrecy in the public interest is expres 
required ? been r 
In general, it would depend on nature of the specific information, its location on the 
and, if in answer to a request, the identity of the person requesting and his night 
basis of need. As to classified information under Executive Order 10501, the found 
regulations limit the number of persons authorized to initiate such classification. tion 1 
With respect to other categories, it would normally be the custodian of the pat » ¥ 
ticular information, but in many cases the decision might have to be made by 
a responsible official in the subject area to which the information relates becanse . 
of special knowledge required to make the decision. If the diffienlty of making F he 
the decision should require it, the final decision might be by the Secretary of ey 
Defense himself or the Secretaries of the military departments. 
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4 If there is an agency rule or directive covering this requirement, please 
furnish a copy. 

Department of Defense Directives and military department regulations cover- 
ig this entire matter have been previously furnished your committee in connec- 
‘jon with reply of this Department, dated September 30, 1955, to the committee’s 
questionnaire. 


jf. Who are persons “properly and directly concerned” under title 5, United 
States Code, section 1002 (c)? Is this category limited to persons who 
are parties to agency proceedings or are directly affected thereby? Or 
does it include members of the general public and the press? 


It is believed that the phrase “properly and directly concerned” under title 5, 
Tnited States Code, section 1002 (c) does not include the public at large, but may 
ipelude a citizen as such, a newspaper reporter, as well as a party to a proceeding, 
any of these has a proper concern in seeking access to the record, depending 
apon the factual situation involved. 


1, In view of the legitimate interest of the public in the functioning of depart- 
ments and agencies, in your opinion should the limitation of persons “prop- 
erly and directly concerned” be stricken from title 5, United States Code, 
section 1002 (c)? 

We do not believe that this limitation derogates from the legitimate interest 
afthe public. On the contrary, this would appear addressed to insuring protec- 
tion of legitimate interest, while at the same time taking note that Congress did 
pot intend that Government agencies should have to expend time, effort, and 
money in making information available where there was no reasonable legitimate 
interest or need. In addition, this limitation recognizes the need for protection 
of records of a personal nature such as service records and medical records. 


1. Do you feel that existing statute and case law apart from title 5, United 
States Code, section 1002 (c) adequately protect the right of parties to 
administrative proceedings against the disclosure of information of a 
private nature? 

We believe that there is sufficient legal authority outside this statute to protect 


the disclosure of information of a private nature revealed in administrative 
proceedings. 


18 If there are cases your department or agency has applied the exception of 


“any matter relating solely to the internal management of the agency,” 
please list them. 


We have no specific records of applications of this exception to requests for 
information, although it is possible that there have been some. 


1. Who determines, in specific cases, whether the matter “relates solely to 
internal management?” 


The office or agency having custody of the record would normally make the 
determination. See also answer to question 13 above. 


%. Should the internal management records referred to be listed and/or itemized 
in order to clarify legislative intent? 

We do not believe this is feasible since it is doubtful that any all-inclusive list 
juld be compiled and the alternative of resorting to general descriptive language 
would not, in our opinion, add anything. 

2. If there are cases in which your department or agency has applied the excep- 
tion of “information held confidential for good cause found” in title 5, 
United States Code, section 1002 (c), please list them. 

No records are available which reflect cases in which this statute has been 
expressly cited as authority for withholding information. However, there have 
keen humerous instances in which information has been withheld from the public 
m the basis of the general public interest. We believe that the instances which 
night be covered by the exception “information held confidential for good cause 
found” would be those covered by DoD Directive 5200.6 and the answer to ques- 
tion 1 of the committee’s questionnaire. 


2 Who determines, in specific cases, whether information should be held con- 
fidential? 


The office or agency having custody of the record would normally make the 
determination. This office would have for guidance overall directives such as 
DoD Directive 5200.6. See also answer to question 13 above. 
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23. If there is an agency rule or directive covering this requirement Dl 
furnish a copy. » ip 
A copy of DoD Directive 5200.6 has been furnished to the committee in 


tion with the committee’s questionnaire to which this Department replieg 
September 30, 1955. a 


24. What specific amendments or modifications of title 5 United States 
section 1002 would, in your opinion, be necessary to give full effect to 
congressional intent to make administrative information available to the 
widest possible extent? Refer to page 198, Administrative Procedures Act: 
Legislative history, “The section has been drawn upon the theory that ad. 
ministrative operations and procedures are public property which the E 
eral public, rather than a few specialists or lobbyists, is entitled to know or 
to have the ready means of knowing with definiteness and assuranee. 

As previously stated, it is believed that this is primarily a matter of Z00d 
administration. Likewise, inherent in sucessful fulfillment of the responsibijit, 
for making the maximum possible information available to the public, is the 
exercise of sound judgment. We do not believe that sound judgment or “comm. 
sense” can be legislated. 


PRESIDENT’S LETTER TO SECRETARY OF DEFENSE DATED MAY 17, 1954 


25. In your opinion, is this letter directed to a named agency for a specific ppp. 
pose and occasion and concerning a specific subject matter before a commit. 
tee of Congress? 

This letter was occasioned by specific problems encountered by the Department 
of Defense in connection with hearings being held by a congressional committee op 


specific subject matter. It was, accordingly, addressed to the Secretary of 
Defense. 


26. Does any other executive department or agency have the right to assume 
that it applies to it when the letter was not specifically directed to it? 

In the sense that the letter reflects Presidential policies with respect to 
limitations upon dissemination of certain types of information, in our opinion, 
all agencies of the executive branch having knowledge of this expression, would 
have an obligation to conform to such policies. 


27. Are there any cases in which your department or agency has relied upo 
this letter as authority for withholding information? Please specify. 

Although specific records are not kept for such cases, we find that this letter 
has been cited as an explanation of the Executive’s position in the following 
instances : hearings of the Committee on Special Senate Investigation on Charges 
and Counter-Charges Involving Seeretary of the Army Robert T. Stevens, ete, 
from March 16 to June 17, 1954; hearings of the Select Committee. To Study 
Censure Charges held August 31 to September 13, 1954; and hearings on East- 
West Trade of the Permanent Subcommittee on Investigations beginning Feb 
ruary 15, 1956. 


28. Can the President delegate his authority on this subject matter to the head 
of a department or agency without specific direction on each occasion? 

The President has issued instructions (as distinct from delegations) with re 
spect to classes or categories of information such as loyalty data, investigative 
materials, and the question of candid advice and consultation among members 
of the executive branch with respect to official matters. It is believed that the 
President could communicate his wishes to his principal assistants formally or 
informally through Executive order, letter, or oral direction (for example, at & 
Cabinet meeting), or even through instructions to members of his staff to com- 
municate directly with a member of the executive branch. It must be assumed 
that the heads of departments act under the direction and with the sanction 
of the President. However, in any case, when the subject matter was of great 
interest or importance the head of the department might request specific instrue- 
tions from the President. 


29. Does the President have an unlimited constitutional prerogative to with 
hold any information from the Congress and/or the public when he be- 
lieves disclosure would be contrary to the public interest? 
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Jn our opinion, we think the principle which applies was set forth by William 
Howard Taft following his term as President and prior to his appointment as 
chief Justice (“Our Chief Magistrate and His Powers,” p. 129): : 

“The President is required by the Constitution from time to time to give the 

ngress information on the State of the Union, and to recommend for its con- 
dderation such measures as he shall judge necessary and expedient, but this 
does not enable Congress or either House of Congress to elicit from him confi- 
dential information which he has acquired for the purpose of enabling him to 
discharge his constitutional duties if he does not deem the disclosure of such 
information prudent or in the public interest.” 

H.R. No. 141, pages 3 and 4, 45th Congress, 3d session, sums up the point in 
these words : : , : 

“Somebody must judge upon this point. It clearly cannot be the House or its 
committee, because they cannot know the importance of having the doings of 
the executive department kept secret. The head of the executive department, 
therefore, must be the judge in such case and decide it upon his own responsibility 
to the people,* * *.” 

9), If not, what limits are there on the President’s authority in this respect? 


Covered by answer to question 29 above. 


41, Does the President have other than constitutional authority to withhold 
information from the Congress and/or the public? Please specify. 


Since the President is bound to execute the laws and see that they are enforced, 
he has responsibility under various statutes which impose limitations upon dis- 
gmination to the public of certain types of information in appropriate cases. 
For examples of such statutes, see list of basic authorities under answer to 
question 2 of part I of this Department’s reply, dated September 30, 1955, to 
cmmittee’s questionnaire. 


99 If information may be withheld only on the authority of the President, how 
must he manifest that authority in specific cases? 
(a) By Executive order? 
(b) By written instructions to a particular officer? 
(c) By instructions communicated orally or in writing by a member of 
his staff? 
Covered by answer to question 28. 


TITLE 18, UNITED STATES CODE, SECTION 1905 


%. Is this statute a barrier to the free flow of Government information to the 
public, to individual Members of Congress, and to appropriate congressional 
committees? 


It is not believed this statute is a barrier. As we see it, this statute is of 
nutual benefit to the public and to all branches of the Government. It enables 
the Government to obtain important and necessary information essential in order 
to effectively and properly carry out its functions, while, at the same time, it 
protects individuals and business firms which provide such information to the 
Government against injury which could result from improper disclosure of such 
information. It is believed that the absence of some such statute would consid- 
erably reduce the availability of much information essential to the performance 
of Government activities, including those of the legislative branch. 


#4. What is the meaning of the phrase “not authorized by law”? 


The words “authorized by law” in title 18, United States Code, section 1905, 
have been construed in an opinion of the Attorney General (41 Op. A. G. No. 26, 
Dec. 1, 1953). In that case the question was whether the authority to liqui- 
date the assets of the RFC under the Reconstruction Finance Act included by 
implication authority to disclose borrowers’ financial and profit and loss state- 
ments. The Attorney General held such authority was present if it was deter- 
mined that efficient and economical liquidation required such disclosure. In his 
opinion, the Attorney General said: 

“The term ‘authorized by law’ has been construed in connection with another 
act as not requiring the prohibited activity to ‘be specifically authorized by a 
law,’ but that it is sufficient if the activity is ‘authorized in a general way by 
law’ (27 Op. A. G. 432, 437 (1909)). You state that sales of the RFC’s assets 
would be greatly handicapped unless the desired disclosures were made. Liqui- 
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dation obviously involves the sale of receivables due to the RFC and of th 
property and interests it has acquired. Prospective purchasers, in Order to det : 
mine intelligently the worth of the properties, would be concerned w * 


* ‘ a rith financia) 
information relating to the borrowers. In the absence of any more detaileg 


directions from the Congress and of the imposition of any limitations by it 
to the method by which the Corporation should be liquidated and wound er 
must be concluded that the liquidators are authorized to do whatever js reason. 
able and proper to accomplish the liquidation, including making the isclosures 
of the type here under discussion, when such disclosure is necessary. For jy 
such circumstances it is appropriate to apply the familiar principle that ‘Where 
a statute confers powers or duties in general terns, all powers and duties ing. 
dental and necessary to make such legislation effective are included by implieg. 
tion” (3 Sutherland, Statutory Interpretation (1943 edition), pp. 19-20), 


35. Is a subpena issued by a congressional committee sufficient to 


officer or employee of the Government if he disc 
committee? 


i protect ap 
losed information to the 


We do not consider that a subpena by a congressional committé 
device, is sufficient in and of itself to protect an officer or 
Government with respect to the disclosure of information, 
by title 18, United States Code, section 1905, 


-e, a procedural 

employee of the 

which is prohibite 
unless authorized by law. 

36. Since title 18, United States Code, section 1905, is a criminal statute, should 
it be clarified so that information requested by a congressional committee 
may not seem to come within its prohibition? 

This is a matter of policy for Congress to decide. Consideration should be 
given to the fact that such a clarifying amendment if not properly limited might 
be self-defeating to the Government as a whole, including the Congress. (b- 
viously, if the public was advised that executive branch officers and employees 
who received such information in the course of official duties could turn it over 
without proper safeguards to another branch of the Government, whose off. 
cers and employees would not be subject to restriction as to disclosure, it goes 
without saying that it would be more difficult to obtain such information. 


EXECUTIVE ORDER 10501 


37. Is an Executive order the best method of providing for “Safeguarding official 
information in the interests of the defense of the United States” or should 
Congress enact statutory authority to accomplish this purpose? 

Assuming that there is no disagreement between the Executive and the Con- 
gress with respect to basic policy (which we believe to be the case with respect 
to Executive Order 10501), then the treatment of this subject matter by Execv- 
tive order is not only appropriate but it also has advantages. For example, 

Executive orders and administrative regulations normally treat this type of 

subject matter in greater detail than a statute; and even if legislation were 

enacted, it would probably provide broad outlines of policy, provide for the 
exercise of judgment on the part of the Executive, but still leave an area to be 


covered by detailed regulations (for example,, see title 18, U. S. C., secs. 798 
to 798). 


38. Should Congress create any administrative or judicial procedure to insure 
timely review of classification and removal or downgrading of classification 
where appropriate? 

This is not believed necessary. The Executive order now specifically re- 
quires this, as do the regulations, and practices of the Government agencies. 
This is again primarily a matter of sound administration, and also, with respect 
to declassitication, involves problems of availability of sufficient time and per- 
sonnel to effectively accomplish it without impairing ability and flexibility to 
perform current operations. In addition, care should be taken to avoid a sepa- 
ration of the responsibility for safeguarding the information in the light of the 
consequences of its disclosure from the authority on the part of a separate agency 
to require release. By and large, the mechanism provided in Executive Order 
10501—a place of review in a superior office, the Office of the President, accessible 
to aggrieved parties—seems to us the best solution to the problem. 


89. Is it possible to provide any legal remedy for abuse of classification authority 
or for failure to review and remove security classification where appro- 
priate? If so, what form of relief do you suggest? 
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We do not think any legal remedy is feasible. Prompt corrective action 
yithin the executive branch is the most effective remedy. 


4), In your opinion, does this Executive order apply to the independent regula- 
tory agencies and commissions? 


This question should more properly be answered outside the Department of 


Defense. 
In view of the Humphrey case (295 U. S. 602), does the President have the 
‘” guthority to control the information policies of the independent regulatory 
agencies and commissions? Please give reasons. 
This question should be answered more properly outside the Department of 


Defense. 

9 In your opinion, do the heads of departments, agencies, or commissions 
have any “inherent power or right” (i. e., not derived from statute) to 
withhold information from the Congress and/or the public? 


In our opinion, the heads of departments do have authority derived through 
the President froim the Constitution to withhold information from the Congress 
and the public when determined to be necessary in the public interest. (See 
glso answer to questions 28 and 29.) 


4. It was the unanimous opinion of the legal experts who appeared before this 
subcommittee on May 8 and 9, 1956, that there is no legal basis for the 
claim of “uncontrolled discretion to withhold information and papers in 
the public’s interest” in support of the President’s letter of May 17, 1954. 
In your opinion, is the view of these legal experts justified? Please give 
reasuns. 

The Attorney General is the legal adviser to the President under title 5, 
Tnited States Code, section 306, and on a basis of selective requests as dis- 
tinguished from day to day operating advice, he is the adviser to the heads of 
departments under title 5, United States Code, section 304. On matters of the 
President’s powers, his opinion is controlling within the executive branch. In 
addition, this Department concurs in the opinion of the Attorney General on its 
nerits. Purely as a matter of constitutional law, we believe that the President 
bas the discretion to withhold information and papers in the public interest, 
and that based on the doctrine of separation of powers, neither the Congress nor 
the courts may control his discretion. See also answer to question 29. 


Exuisir VI 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D. C., November 14, 1956. 
Hon. JoHN E. Moss, 
Chairman, Government Information Subcommittee of the Committee on 
Government Operations, House of Representatives, Washington, D. C. 


DEAR CONGRESSMAN Moss: Some time ago Mr. John J. Mitchell, chief counsel 
of your subcommitte, forwarded to me a set of suggested questions to be con- 
sidered by attorneys of the Government departments and agencies and requested 
that Isupply my answers to your subcommittee. 

Enclosed herewith please find copies of the answers as requested. 

As you know, the Federal Communications Commission has heretofore sup- 
plied much information touching upon the questions propounded to me. While 
insome few instances I have in my response made reference to material fur- 
tished to you by the Commission, it should be clearly understood that the en- 
closed response to your questions is my own, and has not been approved by, 
hor submitted in advance to, the Commission. 

l appreciate the opportunity to reply to your questions and hope that I may 
have contributed in some measure to the success of the work of your subcom- 
nittee. 

Sincerely yours, 
WARREN E. Baker, General Counsel. 
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RESPONSE OF WARREN E. BAKER, GENERAL COUNSEL, FEDERAL ComMoUNy 
COMMISSION, TO “SUGGESTED QUESTIONS To BE CONSIDERED BY 


CATIONS 


; ATTORNEYS op 
THE GOVERNMENT DEPARTMENTS AND AGENCIES (LEGAL PANEL DIscussioy)* 





TITLE 5, UNITED STATES CODE, SECTION 22 











1. What is your interpretation of this statute with respect to access to records 
for public inspection? By congressional committees? 

Answer. While this statute has been termed a mere “housekeeping” Statute 
and may have been so intended by the Congress, it has also been considered ag 
investing discretion in the head of a department to withhold information from 
the public. The cases usually cited as sustaining executive discretion jn this 
connection are Boske v. Coningore (177 U. S. 459 (1900)) and United States 
ex rel. Touhy v. Ragen (340 U. S. 462 (1951)). It is questionable, however, that 
these cases may properly be interpreted as broadly upholding the right of the 
executive to withhold record information from the public, the courts, or the 
Congress. See Justice Frankfurter’s opinion in the Touhy case. 
















































































2. Does this statute apply only to executive departments, or does it include 


other agencies and commissions, such as the independent regulatory 
agencies? 


Answer. 























Since title 5, United States Code, Section 1 specifically enumerates 
the executive departments to which the provisions of the title (5) shall apply, 


the independent regulatory agencies are not intended to be covered. The depart- 
ments listed are: 




















_ 


. Department of State 

. Department of Defense 

. Department of the Treasury 

. Department of Justice 

. The Post Office Department 

. The Department of the Interior 
. The Department of Agriculture 
8. The Department of Commerce 
9. The Department of Labor 


3. Do you think that an amendment to this section would facilitate the Con- 
gress’ and the public’s right to know? 
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Answer. To whatever extent that the section has been used to restrict the 
flow of information to Congress or the public, its repeal or amendment could 
result in increasing the flow. But since the statute does not apply to FCC I do 
not work with it from day to day and thus am not prepared to state unequiy- 
ocally just what woud be likely to result from its amendment or repeal. 







4. What amendment would you suggest as a means to overcome the interpreta- 
tion of this statute as a basis for withholding information? 
Answer. In light of my answer to questions 2 and 3, I do not believe I should 
suggest any particular amending language. 










TITLE 5, UNITED STATES CODE, SECTION 1002 








5. Do you not think it paradoxical that a statutory provision clearly intended 
by Congress to make administrative information available should be 
asserted by many agencies as authority for the denial of information to 
the public? 

Answer. I would not characterize the results of adoption of this statute as 

“paradoxical.” In section 5 of the APA the Congress provided for publication of 








(a) Organizational, procedural, and substantive rules 

()) Final opinions and orders in adjudicatory cases 

(c) Rules under which matters of official record should be available to 
those properly and directly concerned. 





The Congress obviously was of the opinion that not all material which might fall 
within (a), (0), or (c) above should be published for certain exceptions were 
written into the section. The Congress also quite appropriately left to the dis- 
cretion of the agencies the publication or withholding of opinions and orders, 
and matters of official record for “good cause,” section 3 (b) and (c). It has 
been suggested that the discretion to withhold is too broad and that the ex- 
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ise of discretion to withhold should be reviewable by another body. I think, 
set that there is no general disagreement with the cungressional intent 
- expressed in the statute that some information, within reasonable and dis- 
erect limits, may be Withheld. For some examples of somewhat similar con- 
gressional grants of administrative discretion to withhold information see Fed- 
eral Communications Act of 1934, as amended, section 4 (j), 213 (a), 412. 


6, Does this section apply to information sought by the public? By congressional 
committee? 

Answer. The section seems to have been adopted specifically for the benefit 
of the public and especially for those members of the public who have business 
with the Government. It appears doubtful in the extreme that questions con- 
cerning the extent to which Government information must be made available 
to Congress can be resolved upon the authority of section 3 of the APA. In 
fact the section may be entirely irrelevant to such questions. 


7, What is an “official record” with the meaning of title 5, United States Code, 
section 1002 (c) ? 

Answer. The legislative history of the act sheds little light on this question 
except to indicate that the public-information provisions of this section are 
of the broadest application. The term would appear to cover documents filed 
witb the Commission in connection with any agency proceeding or request for 
agency action as well as all reports of official acts of the agency. It would 
not seem to include most intra-agency memoranda and reports prepared by 
employees of the agency since they usually merely reflect the staif work pre- 
liminary to official agency action. Since the APA does not purport tv define 
“official record” each agency has the initial burden of determiming in light 
of the statutes under which it operates which material is of “official record” 
for the purposes of the section. 

Illustrative of discharge of this burden in the FCC is the treatment of staff 
presentations in adjudicatory cases which have been designated for hearing. 
Under section 409 of the Communications Act of 1934, as amended, certain of 
the staff may make presentations to the Commission only upon notice and oppor- 
tunity for all parties to participate. Clearly such presentations, when written, 
are to be considered matters of “official record.” On the other hand preliminary 
drafts of decision prepared in the same cases by the Office of Opinions and Re- 
view upon instructious from the Commission are not, prior to their adoption 
by the Commission, to be considered as “official records.” 


8 Does that term refer only to records of official action taken by an agency? 
Answer. No. See answer to question 7. 


9. Does it include information gathered by its staff, recommendations of staff, 
reports made, intermediate reports and findings of its staff, and other 
matters on the subject under consideration? 

Answer. See answers to questions 7 and 10. 

10. Does it include every written document? If not, please specify. 

Answer. No; it would appear that it does not include every written document. 
Information gathered by the staff, recommendations of the staff, intermeuiate 
reports, correspondence, and certain other interoflice memoranda in the form 
of written documents are not necessarily “official records.” 

This is not to say, however, that all such material should under all circum- 
stances be withheld from the public. For example, all correspondence received 
from persons vutside the FCC concerning ducketed cases is placed in the public 
docket folder and is available for public inspection. Such correspondence does 
not necessarily become a part of the official records in the particular cases. 


ll, Do you think the term “official records” should be defined specifically in 
the statute? 


Answer. It is extremely difficult to formulate a statutory definition of the 
term “official record.” This is especially true if the definition is to be used 
as a definition of all agency material which shall be made available for inspec- 
tion. Admittedly, there is some confusion concerning the scope of the term as 
itis now used in section 3 (c) of the APA, and 1 suppose a definition would 
be of benefit to those who must work with or rely upon the statute. I believe 
it preferable not to try to broaden the definition of “official record” to include 
all material which the Congress might wish to have made available for public 
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inspection. A better approach to the problem of availability of infor 


might be to consider addition of another subsection to section 8 which wou 
direct publication of specific categories of information which the Congress might 
wish to have publicized. 

The following questions can be answered together (12, 13, 14): 


12. If there are cases in which your department or agency has applied the 
exception of “any function of the Government requiring Secrecy in the 
public interest” to withhold information otherwise required to be divulged 
by title 5, United States Code, section 1002, please list them. 

13 


Who determines in specific cases whether secrecy in the public interest jg 
required? 


14. If there is an agency rule or directive covering this requirement, Please 
furnish a copy. 

Answer (12, 18, 14). No instance can be found where the FCC has Specifically 
relied upon that portion of section 3 which excepts matters involving “any fun¢. 
tion of the United States requiring secrecy in the public interest” as ground for 
withholding information otherwise required to be divulged by the section. There 
is no agency rule or directive covering this requirement, but if such a determina- 
tion were required to be made the Commission itself would make it. Classifieg 
security information is withheld from the public pursuant to Presidental Exeey. 
tive Order 10501 and the Commission’s regulations for the safeguarding of official 
information (Mimeo 98972) a copy of which has heretofore been furnished to 
your committee. The Commission is specifically authorized to withhold pub- 
lication of records or proceedings containing secret information affecting the 
national defense. Communications Act of 1934, section 4 (j). 


15. Who are persons “properly and directly concerned” under 5 United States 
Code, section 1002 (c)? Is this category limited to persons who are parties 
to agency proceedings or are directly aitected thereb,? Or does it inelude 
members of the general public and the press? 

Answer. I am unable to determine that the term “persons properly and di- 
rectly concerned” excludes any person from the privilege of examining public 
records which, under section 3 of the Administrative Procedure Act, are required 
to be made available. It may well be that the Congress in drafting section 3 (¢) 
had in mind that certain matters of official record might be made available to 
some persons who were directly concerned with the content of the particular 
documents, but that from other persons less directly concerned the information 


might be withheld as confidential. Actually, the phrase is of little benefit ag 
presently drawn. 


16. In view of the legitimate interest of the public in the functioning of depart- 
ments and agencies, in sour opinion should the limitation of persons 
“properly and directly concerned” be stricken from 5 United States Code, 
section 1002 (c)? 

Answer. In view of the comments in the answer to question 15, I see no objec- 
tion to striking from the section the words “properly and directly concerned.” 
The section, if amended, should not be construed as precluding in all cases dis- 
closure or nondisclosure to some persons for good cause found. These situations 
where partial withholding is appropriate could also be spelled out in more 
detail in other statutes relating to the work of particular agencies. (Cf. Com- 
munications Act of 19534, sec. 412, which provides that the FCC may keep confi- 
dential certain documents relating to foreign wire or radio communication “when 
the publication of such [document] would place American communication com- 
panies at a disadvantage in meeting the competition of foreign communication 
companies.” ) 

17. Do you feel that existing statute and case law apart from 5 United States 
Code, section 1002 (c) adequately protect the right of parties to adminis- 
trative proceedings against the disclosure of information of a_ private 
nature? 

Answer. I doubt that existing statute and case law either including or exclud- 
ing 5 United States Code, section 1002 (c) protect the “right” of parties to admin- 
istrative proceedings against the disclosure of information of a private nature. 
Since the discretion to withhold is frequently the discretion of the agency and not 
of the individual doing business with the agency, the individual who wishes non- 
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jisclosure frequently gets the privilege of nondiscloslure only if he can convince 
she agency that nondisclosure is appropriate. It is quite true that some informa- 
on of a private nature is by special statute not to be disclosed to the public. 
ne such provision commonly cited is that with respect to confidentiality of 
grtain tax returns (26 U. s. C. Or). sut even with tax returns the aura of 
pfidentiality is somewhat illusory, for copies of tax returns can be procured 
i Government agencies other than those directly connected with collecting the 
1axes, and they may even be used in evidence by the Government in litigation 
gith the taxpayer. Moreover many, if not all, administrative representations of 
onfidentiality made to persons who supply various financial data, trade secrets, 
ge, to those agencies, come to naught for the rules under which such informa- 
tion is procured are frequently considered by the agencies which promulgated 
hem as being no bar to furnishing the information thus obtained in confidence 
o congressional committees. In turn no Statute, case law, or rule that I know 
of prohibits the Congress from publishing the information sO furnished. This is 
jot an indictment of either the agencies or of the Congress, for in most such 
jtuations I think the Congress could get the information directly from the 
original reports without resorting to the files of the agencies. I think it does 
mean that any member of the general public really can expect little by way 
of guaranty that any information which he furnishes to an administrative agency 
yay not in some appropriate proceeding—administrative, legislative, or judi- 
cial—be made public. This would appear to be one of the consequences of living 
nd doing business under our civilization. 


The following questions can be answered together (18, 19, 20): 


i. If there are cases your department or agency has applied the exception 
of any matter relating solely to the internal management of the agency, 
please list them. 


19, Who determines, in specific cases, whether the matter relates solely to internal 
management? 


%, Should the internal management records referred to be listed and/or itemized 
in order to clarify legislative intent? 

Answer (18, 19, 20). It is believed that there is no situation in which the 
Commission presently relies upon the exception “any matter relating solely to 
the internal management of an agency” as excusing compliance with any 
requirement of the remainder of section 3 of the Administrative Procedure Act. 
This is not to say that the Commission’s files contain no material relating to 
internal Management but rather that such material, for the most part, is not 
considered as being within the purview of any part of section 3 of the Admin- 
strative Procedure Act. 

Some such material is, in my opinion, matter of official record within section 
$(c), and I believe all of it, with perhaps the rare exception which does not 
now come to mind, is made available to persons properly and directly concerned.’ 
Authority for determining whether a matter relates to internal management 
wsts with the Commission. Initial and recommended determinations would be 
nade by appropriate staff officers. 

Iam not aware of any pressing need to clarify the legislative definition of 
internal records. But if the Congress should feel that a definition should 
le provided, I see no objection in principle to its so doing. 


The following questions can be answered together (21, 22, 23): 

‘l. If there are cases in which your department or agency has applied the 
exception of “information held confidential for good cause found” in 
5 United States Code, section 1002 (¢), please list them. 


2. Who determines, in specific cases, whether information should be held 
confidential ? 


-. If there is an agency rule or directive covering this requirement, please 
furnish a copy. 


Answer. Section 0.406 of the Commission’s rules and regulations, which pro- 
vides for public inspection of Commission records, was furnished to your special 
subcommittee in response to the questionnaire and appears in full at page 162 


'The answer to questions 18, 19, and 20 does not deal with material which is classified 
because of national security considerations. 
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of the committee print of such replies. It therefore will not be repeated 
Subsection (c) of the rule provides that certain contracts and business 
financial data filed by licensees of the Commission shall not be open to pubjj 
— wien (e), however, provides for inspection of such data = 
written request describing in detai . inspec 

poeta wee j y 1 the documents to be inspected and the reasons 
_ The Commission has on two occasions furnished to committees 
Congress information received as “not for public inspec 
0.406 (c). 

No instance has been found where public inspection of an 
by section 0.406 of the rules to be made available for inspectio 
as being kept “confidential for good cause found.” 

Determination in specific cases of the need for confidentiality or for Teleasg 


of any information which the rules make confidential would be made by the 
Commission, 
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24. What specific amendments or modifications of 5 United States Code section 
1002 would, in your opinion, be necessary to give full effect to the COD. 
gressioual intent to make administrative information available to the 
widest possible extent? Refer to page 198, Adininistrative Procedure Act: 
Legislative History, “The section has been druwn upon the theory that 
administrative operations and procedures are public property which the 
general public, rather than a few specialists or lobbyists, is entitieg to 
know or to have the ready means of knowing with definiteness ang 
assurance.” 


Answer. Upon the basis of experience of the agency with which I am now 
associated, it is not clear that any amendment of 5 United States Code, section 
10U2 is uecessury to wake administrative information available to the widest 
possible extent. Some clarificution of terminology muy be in order with respect 
to use of “internal management of the agency” and “matters of viticial reo 
ord * * * to persons properly and directly concerned.” But on the whole the 
statute appears to work very well and proposed amendments should be seruti- 
nized most carefully lest they in fact create more problems than they solve, 













PRESIDENT’S LETTER TO SECRETARY OF DEFENSE DATED MAY 17, 1954 


25. In your opinion, is this letter directed to a named agency for a specific purpose 
and occasion and concerning a specific subject matter before a comuittee 
of Congress? 

Answer. In my opinion, this letter was directed to the Secretary of Defense 
for the specilic purpose of directing him to instruct his employees that in all of 
their appearances before the subcumittee of the Senate Committee on Govern- 
ment Operations regarding the inquiry then before it, they were not to testify in 
regard to any intraotiice couversations or communications, nor were they to 
produce any documents or reproductions in regard thereto. 















26. Does any other executive department or agency have the right to assume 
that it applies to it when the letter was uot specifically directed to it? 
Answer. The clauses “Because it is essential to efticient and effective adminis 
tration that employees of the executive branch be in a position to be completely 
candid in advising with each other on official matters, and because it is not in the 
public interest that any of their conversatious or communications, or any dom 
ments or reproductions, concerning such advice be disclosed,” indicate a general 
executive attitude applicable throughout that branch o1 the Government. How: 
ever, since the letter is directed to the Secretary of the Defense and apparently 
concerns a specific situation, the FCC dves not assume that the letter applies to 
this agency. 
27. Are there any cases in which your department or agency has relied upon this 
letter as authority for withholding information? Please specify. 
Answer. No cuses can be found in which this agency has relied upon this letter 
as authority to withhold information. However, as this Commission indicated at 
the hearings befure the subcommittee and again in its followup letter concerning 
the hearings, the fundamental concepts contained in the President’s May 17 letter 
are looked upou with approval by the Commission. 











2 The section also makes provision for restriction of information within the requirements 
of secs. 4 (j), 218, 412, and 606 of the Communications Act. 
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the following questions can be answered together (28, 29, 30, 31, 32): 


9g, Can the President delegate his authority on this subject matter to the head 
~ of a department or agency without specific direction on each occasion? 

Does the President have an unlimited constitutional prerogative to withhold 
‘any information from the Congress and/or the public when he believes 

disclosure would be contrary to the public interest? a : 

If not, what limits are there on the President’s authority in this respect? 
Does the President have other than constitutional authority to withhold 
informaion from the Congress and/or the public? Please specify. 
99. If information may be withheld only on the authority of the President, how 
~~ must he manifest that authority in specific cases? 
(a) By Executive order? 
(b) By written instructions to a particular officer? ' 
(c) By instructions communicated orally or in writing by a member of his 
staff ? 

Answer (28, 29, 30, 31, 32). As stated in response to question 27 the FCC has 
pot relied upon the May 17 letter as authority for withholding. As a staff officer 
of an agency which is concerned with the letter, indirectly, if at all, I would 
prefer not to comment further upon the questions which you have raised in 
connection with the letter. 


90. 





TITE 18, UNITED STATES OODE, SECTION 1905 


98 Is this statute a barrier to the free flow of Government information to the 
public, to individual Members of Congress, and to appropriate congressional 
committees ? 

Answer. Various Government agencies are authorized to require reporting of 
data of the types set forth in title 18, United States Code, section 1905, for 
statistical or other special purposes. In order to protect business enterprises 
fom having their trade secrets laid bare, the Congress, by enacting title 18, 
United States Code, section 1905, specifically forbade disclosure of such informa- 
tion unless disclosure was “authorized by law.” For such purpose and to some 
extent the statute is therefore a barrier “to the free flow of Government 
information.” 
$4. What is the meaning of the phrase “not authorized by law’’? 


Answer. In connection with a request for some data of the types mentioned 
in the statute, I advised the FCC in February 1955 that in the absence of 
specific authorization by law section 1905 information could not be made avail- 
able to the Senate Committee on Interstate and Foreign Commerce. The Office 
of Legislative Counsel of the Senate took a somewhat different view of section 
1905 and concluded that it was “very unlikely” that any officer or employee 
of the Commission could be prosecuted on account of compliance with the 
request. 

In view of the importance of the question, the matter was submitted to the 
Attorney General who was of the opinion that “it is sufficient that the authori- 
sation is reasonably implied rather than expressed” and thus that the Commis- 
sion could disclose the requested information. The meaning of “not authorized 
by law” as used in the statute cannot, however, be considered settled since the 
Attorney General concluded his opinion (June 15, 1955) by quoting from the 
remarks of his predecessor, Attorney General Palmer, who in a somewhat similar 
situation said in part: 

“It is deemed only proper to add, however, that section 708 is a penal statute, 
for which reason it would be inexpedient for the Attorney General to undertake 
to say in advance what the courts might eventually hold as to whether or not 
ina given case there had been a violation of that section * * *” 

The Commission has heretofore furnished to you copies of the documents 
mentioned in the answer to question 34, to wit: 

(a) Opinion of the Attorney General in form of a letter dated June 15, 1955. 
addressed to the President ; 

(b) Opinion of the General Counsel dated February 1955 on Legality of Com- 
plying With Request of Senate Committee on Interstate Commerce for Certain 
Information as to Financial Operation by Television Licensees: and, 

(¢) Memorandum for the Committee on Interstate and Foreign Commerce pre- 
pared under date of February 17, 1955, by John C. Herberg, assistant counsel, 
Office of Legislative Counsel, United States Senate. 
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35. Is a subpena issued by a congressional committee sufficient to 
officer or employee of the Government if he disclosed inform 
committee? 

Answer. While I am not prepared at this time to vonchsafe an Opinion ag to 
whether a congressional subpena is sufficient to protect otherwise unauthorizeg 
disclosures, I incline toward the view that “authorized by law” means authorizes 
by substantive law rather than by mere legal process. 


Protect ap 
ation to the 
















36. Since title 18, United States Code, section 1905 is a criminal st 
it be clarified so that information requested by a cong 
may not seem to come within its prohibition? 


My answer to question 34 demonstrates that the application to be given the 
statute in noncriminal cases is not always clear. While I do not Propose any 
particular clarifying language for the statute itself, I do suggest that the Con- 
gress when authorizing particular committee inquiries can undoubtedly endoy 
those committees with clear and ample powers to procure such of the informa. 
tion not contemplated by section 1905 as may be required. 
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EXECUTIVE ORDER 10501 






The following questions can be answered together (37, 38, 39, 40, 41); 


37. Is an Bxecutive order the best method of providing for “Safeguarding official] 
information in the interests of the defense of the United States” or should 
Congress enact statutory authority to accomplish this purpose? 

38. Should Congress create any administrative or judicial procedure to insure 
timely review of classification and removal or downgrading of classifica. 
tion where appropriate? 

39. Is it possible to provide any legal remedy for abuse of classification authority 
or for failure to review and remove security classification where appro- 
priate? If so, what form of relief do you suggest? 

40. In your opinion, does this Executive order apply to the independent regula- 
tory agencies and commissions? 

41. In view of the Humphrey case (295 U. S. 602) does the President have the 
authority to control the information policies of the independent regulatory 
agencies and commissions? Please give reasons. 

Answer. (37, 38, 39, 40, 41). Executive order is one method of providing for 
“Safeguarding official information in the interests of the defense of the United 
States.” Whether and to what extent Congress should attempt to legislate in this 
field is extremely difficult to answer dogmatically. 

The FCC has assumed itself bound by Executive Order 10501 and has operated 
accordingly. Since FCC classifies very little information and since the classi- 
fication and review system appears to work very well in this agency, experience 
does not indicate any particular form of relief from possible abuses. 

Entirely apart from the Humphrey case, whatever it may signify here, I know 
of no situation, outside the field of national security, where the Executive 
has made any effort to control the information policies of the FCC. 



































GENERAL QUESTIONS 







42. In your opinion, do the heads of departments, agencies or commissions have 
any “inherent power or right” (i. e., not derived from statute) to withhold 
information from the Congress and/or the public? Please explain. 

Answer. With respect to the agencies generally, it has been conceded that 
some information must be withheld at least for some unspecified periods of time 
(H. Rept. No. 2947, p. 78, 84th Cong., 2d sess). 

With respect to the agency with which I am associated, I believe the FOC 
as a creature of statute possesses only those powers which are specifically con- 
ferred or which are necessarily implied, and I am not aware that the agency 
has ever attempted to withhold information without lawful authority. 











43. It was the unanimous opinion of the legal experts who appeared before this 
subcommittee on May 8 and 9, 1956, that there is no legal basis for the 
claim of “uncontrolled discretion to withhold information and papers in 
the public interest” in support of the President’s letter of May 17, 1954. 


In your opinion, is the view of these legal experts justified? Please give 
reasons. 
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answer. I prefer at this juncture not to enter into the argument concerning 






















a authority of the Executive to withhold information in the public interest. 

the on nas been said and written on the subject by eminent legal authorities. 
wo this yoluminous material [ can add nothing novel. ; 

§ to ghe FCC has heretofore indicated that it assumes no authority from the letter 

Ze of May 17, 1954. 

Ze 

ald Exuipir VII 

tee 

SpATEMENT OF WILLARD W. GATCHELL, GENERAL COUNSEL, FEDERAL POWER 
he COM MISSION 
~ Consideration has been given to the purposes of the legal panel discussion 
Wr requested by the Subcommittee on Government Information of the House Com- 
a. mittee on Government Operations and to the suggested questions which are to 

be the basis of the discussion. While I appear here as the General Counsel of 
the Federal Power Commission I can speak for the Commission only on those 
matters in which it has issued an opinion, rule or order and then only to the 
extent that the language used by the Commission is quoted or referred to in 
substance. 

A few general observations may be appropriate. The tenor of the subcom- 
ul mittee’s questions appears to be directed to an agency attitude of suppressing 
d information as though the agency under investigation sought statutory or other 
| authority for concealing information which should be made available to the 
, public. Such an agency attitude is contrary to my experience with the Federal 
, Power Commission. During the 25 years I have been with this Commission it 
: has seemed to me to approach the problem of releasing information from a public 





viewpoint rather than from a narrow agency viewpoint; i. e., how much informa- 
tion can be secured and made available to the public rather than what informa- 
tion should be withheld from the public. 

The difference in attitude between the policy followed by the Federal Power 
Commission and the policy of restriction indicated by the questions of the sub- 
committee, while difficult to define, nevertheless seems to be worthy of consider- 
ation and may account for our sketchy replies to some of the questions. Also, 
we have made no study of practices and policies of other agencies in this respect 
because of time and staff limitations and therefore cannot compare the policies 
and practices of the Federal Power Commission with those of any other agency 
because we are not too familiar with what is done elsewhere. 

The inquiries of the subcommittee have appeared to us to be reasonably di- 
rected in an objective manner to an analysis of the policies followed by all Federal 
departments and agencies, an analysis long overdue, and one which in the case 
of the Federal Power Commission brought to light some obscurities and incon- 
sistencies which should have been remedied. As stated by Chairman Kuykendall, 
the Federal Power Commission has not regarded its rules as being perfect. 
Therefore, at the subcommittee’s suggestion, and especially by reason of the very 
pointed inquiries of the members of the subcommittee, it made a further study 
of its rules in this particular and made significant changes to bring its practices 
more in line with the policies which were thought to have been followed in the 
past. I might add at this point that these changes have already proved to be 
of assistance to some of those appearing before the Commission, as well as to 
the Commission’s staff in its day-to-day operations. Such a recurring review 
is desirable, but probably would not have been made without the inquiries of 
the subcommittee. 

The questions of the subcommittee appear to be directed particularly to the 
Administrative Procedure Act and to those provisions of that act having to do 
with the records and papers of Federal departments and agencies. 

When the Federal Power Commission was reorganized in 1930 (46 Stat. 797) 
as a five-man Commission in lieu of the three Cabinet members theretofore serv- 
ing as Commissioners (41 Stat. 1063), it lost whatever relationship it might have 
had with the executive departments and became an independent agency, no 
longer responsible to any department. The creation of an independent agency, 
especially a regulatory agency with the responsibilities assigned to the Federal 
Power Commission, calls for the assumption and discharge of responsibilities by 
the Commissioners appointed by the President by and with the advice and con- 
sent of the Senate. This means that the staff of the Commission merely serves 
to secure and make available to the Commissioners the data, information, records 
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and documents necessary for a discharge of the responsibilities of the 
missioners. A regulatory agency obviously cannot prefer any Segment of the 
public or any regulated company nor discriminate against any party or compan 
or prejudice the rights of the public, for it stands as a peculiar representative of 
the public in all respects, substituting directly on behalf of Congress in car in 
out the statutory responsibilities assigned to it. Tying 
This concept of responsibility by the Commission to the public has influen 
the Commission and, indeed, has been referred to by courts as the primary 9j 
of one of the statutes assigned to the Commission for enforcement (FP. P' ¢ ‘ 
Hope Natural Gas Co., 320 U. S. 591, 610; Phillips Petroleum Co. y. Wisconsin, 
347 U. S. 672, 685). Moreover, the courts have been rather liberal in allowing 
intervention in Commission proceedings and this has had a tendency . 


— ae to maintain 
the public-interest aspect of the Commission’s work at a high level 


five Com. 















(e, 
National Coal Association v. F. P. C.,191 F. 2d 462 (CA DC 1951) : United Stak; 
V. F. P. C., 345 U. 8. 153; City of Pittsburgh v. F. P. C. (CA DC 1956) ). Consid. 
ering all of these matters, therefore, it is entirely to be 


ing expected that the Com. 
mission should be liberal in revealing information secured in the regular conduct 


of its affairs. 
Turning to the specific questions, the following comment is submitted: 


1. What interpretation would I give to title 5, United States Code, section 2 


with respect to access to records for public inspection or by congressional 
committee? 










Our work has not required us to interpret the general authorization for regu. 
lations carried over in title 5, United States Code, section 22 from the 
Statutes. However, I may point out that section 309 of the Federal Power Act 
(16 U. S. C. 825h) and section 16 of the Natural Gas Act (15 U. S. ¢. 7170) 
specifically authorize the Federal Power Commission to prescribe all regula. 
tions “necessary or appropriate to carry out the provisions” of those acts, haye 
proved adequate and satisfactory. Under these regulatory statutes the Federal 
Power Commission has adopted many regulations. It recently adopted a new 
rule enlarging and clarifying the scope of the files and records of the Commission 
which are available for public reference (in the matter of sections 1.36 and 11 


(f) of Part 1: Rules of Practice and Procedure, docket No. R-154, order No. 186, 
issued April 19, 1956.) 





Revised 












availebie fur public reference, section 1.36 (e) of the rules as so amended pro- 
vides that other files and records not made available for public reference by the 
rules will be made available for public reference “pursuant to written request and 
a showing in support thereof, by order of the Commission or the Chairman, 
where consistent with the public interest.”” This permits the Federal Power 
Commission or its Chairman to authorize disclosure to a congressional com- 
mittee or to the public, even of materials not generally made public by the rule 
itself, where the public interest requires and no special provision of law pro- 
hibits release. 































99 


2. Does title 5, United States Code, section 22 apply only to executive depart- 
ments, or does it include other agencies and commissions, such as the 


independent regulatory agencies? 






We seem never to have had occasion to resort to title 5, United States Code, 
section 22, because of the special provisions of the Federal Power Act and 
Natural Gas Act cited in 1, ahove. 










3. Do you think that an amendment to this section would facilitate the Congress’ 
and the public’s right to know? 


So far as the Federal Power Commission is concerned, it is not necessary to 
amend title 5, United States Code, section 22 and an amendment along the 


contemplated lines would probably be of no effect on the Federal Power Con- 
mission. 







4. What amendment would you suggest as a means to overcome the interpreta- 
tion of this statute as a basis for withholding information? 


In view of preceding answers, we would not suggest any amendment of title 
5, United States Code, section 22. However, the drafting of suitable language 


might be difficult and, as we point out below, might not accomplish the desired 
result of disclosure. 







5. Do you think it paradoxical that a statutory provision clearly intended by 
Congress to make administrative information available should be asserted 
by many agencies as authority for the denial of information to the public? 


After specifically describing broad areas of FPC files and records which are 
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The question’s description of the section asa whole as “clearly intended * * * 
to make information available ” omits the exceptions which are necessary for an 
aecurate and balanced description of the section. Those exceptions are general 
(vid, “pxcept to the extent that there is involved (1) any function of the United 
states requiring secrecy in the public interest or (2) any matter relating solely 
to the internal management of an agency”) and specific in subsection (b) (“‘ex- 
cept those required for good cause to be held confidential”) and similarly in sub- 
section (Cc). It would seem to be as improper to ignore these reiterated express 
exceptions in a congressional enactment as to fail to give effect to the general 
provision itself. 


6, Does this section apply to information sought by the public? By congres- 
sional committees? 

Insofar as subsection (b) is concerned, it does not apply to “information” gen- 
erally ; it applies to “all rules” and to “all final opinions or orders in the adjudi- 
cation of cases (except those required for good cause to be held confidential and 
pot cited as precedents)” ; and it applies to “public inspection” of such materials. 
Obviously what is available for public inspection is available for congressional 
committee inspection. Our rules do not now provide for holding any rules, final 
opinions, or orders confidential after they have been issued, but conceivably 
there might be good cause for a rule that did. What such good cause might be 
for withholding from public inspection might not be good cause for withholding 
from congressional committee inspection. We also may point out that there 
are very cogent reasons for withholding from Members of Congress and everyone 
else the contents of Commission orders until reproduction processes have been 
completed permitting their general simultaneous publication to all interested 
parties. Otherwise, the possibility of advance “tips” on orders having substan- 
tial effects on the market values of securities might lead to the most grave 
abuses. We do not take it that the latter is intended. 


7. What is an “official record” within the meaning of title 5, United States Code, 
section 1002 (c)? 

Our work has not presented us with any problem as to the meaning of the term 
“official record” as used in title 5, United States Code, section 1002 (c), and hence 
we have not researched that question or formulated an opinion as to the meaning 
of that term in relation to particular problems. We would assume that its mean- 
ing would have to be worked out on an ad hoc basis and do not know whether 
the possible range of questions has thus far been sufficiently explored to make 
greater statutory definition feasible. 

8, Does that term refer only to records of official action taken by an agency? 

For the reason given in 7, above, we have not formulated an opinion as to 
whether the term “official record” in title 5, United States Code, section 1002 (c) 
refers only to records of official action by an agency. The same answer would 
apply to questions 9 and 10. 


9. Does it include information gathered by its staff, recommendations of staff, 
reports made, intermediate reports and findings of its staff, and other 
matters on the subject under consideration? 


10. Does it include every written document? If not, please specify. 


ll. Do you think the term “official records” should be defined specifically in 
the statute? 

We are aware of no need for specific definition of the term “official records” 
in title 5, United States Code, section 1002 (c) and we think such an attempt 
might very likely prove to be unfortunate by being too limiting or too broad or 
otherwise unsatisfactory. 

From a cursory examination, this seems to be an unnecessary issue. An 
agency may, and we think should, accord a broad meaning to the term “official 
record” and by the proper exercise of the power vested in it by the exceptions 
meet its relatively few justifiable needs for holding particular files and records 
confidential, as we feel the FPC has done by its new rule. In other words, 
agencies do not need to contend for a narrow definition of the term “official 
records,” and need not force any issue as to that meaning. 

Furthermore, our own experience in formulating our new rule has taught us 
how delusive it is to expect a general definition to fit all the varied problems 
that will arise even for one agency, and we are convinced that an attempt now 
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to do so by statute for all agencies is inevitably bound to cause difficulty, con. 
fusion and frustration. 

Moreover, such a statutory attempt, if it fails, will do more harm than good, 
For it must be recognized that a statutory publicity requirement that jg too 
broad and too rigid will fail of its purpose as certainly as one that is not broad 
enough. For it will simply drive communications “off the record” or “under. 
ground,” and such a condition would be worse than holding too many communics. 
tions confidential could possibly be. For “off the record” communications Dot 
only successfully avoid the publicity the statute seeks but they also destroy 
the possibility of effective administration of the laws the agency was create 
to administer. 
























12. If there are cases in which your department or agency has applied the 
exception of “any function of the government requiring secrecy in the 
public interest” to withhold information otherwise required to be divulged 
by title 5, United States Code, section 1002, please list them. 

13 








. Who determines in specific cases whether secrecy in the public interest jg 
required ? 








14. 





If there is an agency rule or directive covering this requirement, pleage 
furnish a copy. 








Without attempting to distinguish between the four exceptions in title 5, Uniteg 
States Code, section 1002, we may call attention to the Federal Power Commis. 
sion’s new rule, section 1.36 (a) which lists nine narrow and specific exceptions 


to the provisions of the rulemaking files and records available for public 
reference. 

















15. Who are persons “properly and directly concerned” under title 5, United 
States Code, section 1002 (c)? Is this category limited to persons who are 
parties to agency proceedings or are directly affected thereby? Or does 
it include members of the general public and the press? 

We believe that the question of who are “persons properly and directly con- 
cerned” within the meaning of title 5, United States Code, section 1002 (c) is: 

(1) a question that must be determined upon an ad hoc basis; (2) a matter of 

secondary importance (like the question of the meaning of “oflicial record,” and 

for the same reason ; see the answer to No. 11 above). 



































16. In view of the legitimate interest of the public in the functioning of depart- 
ments and agencies, in your opinion should the limitation of persons 


“properly and directly concerned” be stricken from title 5, United States 
Code, section 1002 (c) ? 














While the question has not presented itself to us (certainly not in any sig- 
nificant way) we think that it should be recognized that under some circun- 
stances furnishing information within the scope of the general language of 
title 5, United States Code, section 1002 (c) might become an onerous and costly 
burden, be subject to abuses, or interfere with or handicap the administration 
of the laws the agency was created to administer. In such a case, the agency 
would undoubtedly be justified in finding “good cause” for not making the infor- 
mation public. The language “persons properly and directly concerned,” we 


believe may be a helpful guide to what constitutes “good cause” in such 
circumstances. 














17. Do you feel that existing statute and case law apart from title 5, United States 
Code, section 1002 (c) adequately protect the right of parties to admin- 
istrative proceedings against the disclosure of information of a private 
nature? 

So far as the Federal Power Commission is concerned, we believe that its 
new rule together with the other rules, Executive orders, and statutory provi- 
sions therein referred to, do protect against disclosure of information of a 
private nature. We believe title 5, United States Code, section 1002 (c) to be con- 
sistent with and to support such protection. 











18. If there are cases your department or agency has applied the exception of 


“any matter relating solely to the internal management of the agency,” 
please list them. 


We believe that some of the exceptions in our rule section 1.36 (d) relate wholly 
or in part to matters of internal agency management, e. g.: 
(ii) Personnel matters. 
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ii) Staff papers. = 
oe Communications between or among the Commission, its members, its 


secretary, and draftsmen. 


Who determines, in specific cases, whether the matter “relates solely to in- 
ternal management ?” 
Our rule referred to was adopted by the Commission. 


ghould the internal management records referred to be listed and/or item- 

a jzed in order to clarify legislative intent? 

We know of no need to “clarify legislative intent” as to what constitutes 
matters of “internal management.” Here, as in the case of question No. 11, 
ye think the dangers of an attempt at more explicit statutory definition out- 
weigh the advantages. 
gj, If there are cases in which your department or agency has applied the ex- 

‘” eeption of “information held confidential for good cause found” in title 5, 

United States Code, section 1002 (c), please list them. 

We believe that all of the exceptions in our rule section 1.36 (d) relate to “‘in- 

formation held confidential for good cause shown.” 
















%, Who determines, in specific cases, whether information should be held con- 
fidential ? 
Again, the rule as adopted was a determination by the Commission. 






y, If there is an agency rule or directive covering this requirement, please 
furnish a copy. 
(See answer to No. 21, above.) 






%, What specific amendments or modifications of title 5, United States Code, 
section 1002, would, in your opinion, be necessary to give full effect to the 
congressional intent to make administrative information available to the 
widest possible extent? Refer to page 198, Administrative Procedure Act: 
Legislative History, “The section has been drawn upon the theory that 
administrative operations and procedures are public property which the 
general public, rather than a few specialists or lobbyists, is entitled to 
know or to have the ready means of knowing with definiteness and as- 
surance.” 

We have not considered any amendments or modifications of title 5, United 

States Code, section 1002. 















PRESIDENT’S LETTER OF MAY 17, 1954 






(Directing certain employees in the executive branch not disclose certain com- 
munications before a congressional committee) 





%. In your opinion, is this letter directed to a named agency for a specific pur- 
pose and occasion and concerning a specific subject matter before a com- 
mittee of Congress? 






26. Does any other executive department or agency have the right to assume that 
it applies to it when the latter was not specifically directed to it? 






27, Are there any cases in which your department or agency has relied upon 


this letter as authority for withholding information? Please specify. 







28. Can the President delegate his authority on this subject matter to the head 
of a department or agency without specific direction on each occasion? 





28. Does the President have an unlimited constitutional prerogative to withhold 
any information from the Congress and/or the public when he believes dis- 
closures would be contrary to the public interest? 






30. If not, what limits are there on the President’s authority in this respect? 





3L Does the President have other than constitutional authority to withhold 
information from the Congress and/or the public? Please specify. 





82. If information may be withheld only on the authority of the President, how 


must he manifest that authority in specific cases? 
(a) By Executive order? 
(b) By written instructions to a particular officer? 
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(c) By instructions communicated orally or in writing by 
staff? 


We assume that the President’s letter of May 17, 1954, to the Secretary of De 
fense (Replies from Federal Agencies to Questionnaire Submitted by the Speci; 
Committee on Government Information, House Committee on Government oe 
erations, Committee Print, November 1, 1955, 84th Cong., 1st s 'SS., P. 546) e 
referring to the “executive branch” did not encompass an independent regula. 
tory agency such as the Federal Power Commission, and accordingly we shal 
not undertake to discuss these questions other than to say as to No. 27 tha 
this Commission has not relied on that letter as authority for any part of the 
rule it has adopted. , ' 





& Member of hig 











































TITLE 18, UNITED STATES CODE, SECTION 1905 








(Makes it a misdemeanor for any United States employee or official to disclo 
except as authorized by law, any information derived officially 
“return, report, or record”) 


8e, 
or from any 














33. Is this statute a barrier to the free flow of Government information to the 


public, to individual Members of Congress and to appropriate congres- 
sional committees? 























34. What is the meaning of the phrase “not authorized by law’? 

35. Is a subpena issued by a congressional committee sufficient to protect an 
officer or employee of the Government if he disclosed information to the 
committee? 























2] 


36. Since title 18, United States Code, section 1905, is a criminal statute, should 
it be clarified so that information requested by a congressional commit- 
tee may not seem to come within its prohibition? 

We have not had occasion to study this section in our work. On its face it 
would appear that the specific provisions of the acts administered by this Com. 
mission and the Commission’s rules would prevent this section from barring 
any proper flow of information, while at the same time it stands as a safeguard 
against improper disclosures. Our experience has not made us aware of any 
need for statutory “clarification.” 

However, we might call the subcommittee’s attention to the following sentence 
in section 301 (b) of the Federal Power Act and section 8 (b) of the Natural 
Gas Act: 

“No member, officer, or employee of the Commission shall divulge any fact 
or information which may come to his knowledge during the course of examina- 
tion of books, records, data, or accounts, except insofar as he may be directed 
by the Commission or by a court.” 

This restriction is one of the indicia that the responsibility is assigned to the 
Commission and is to be discharged by the Commissioners fairly, openly, and 
without preference for or prejudice against any person, company, or group. 
Whether the sentence just quoted is regarded as a civil or criminal provision 
is immaterial, for it states a sound rule which even if lacking in statutory 
language would have to be observed by a regulatory agency in order to impar- 
tially administer the law. 
































































































EXECUTIVE ORDER 10501 





(Providing for security classification of official information in the interests of 
the defense of the United States) 








37. Is an Executive order the best method of providing for “safeguarding official 
information in the interests of the defense of the United States” or should 
Congress enact statutory authority to accomplish this purpose? 





























38. Should Congress create any administrative or judicial procedure to insure 
timely review of classification and removal or downgrading of classifica- 
tion where appropriate? 

39. Is it possible to provide any legal remedy for abuse of classification authority 
or for failure to review and remove security classification where appro 
priate? If so, what form of relief do you suggest? 

40. In your opinion, does this Executive order apply to the independent regulatory 





agencies and commissions? 
41. In view of the Humphrey case (295 U. S. 602), does the President have the 


authority to control the information policies of the independent regulatory 
agencies and commissions? Please give reasons. 
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We have not had occasion or opportunity to go into these questions. ‘The 
Power Commission is proceeding upon the assumption that this Execu- 
9 Order 10501 applies to it, but the volume of classified information or 
ia] in the Commission’s custody is very small and the classification has 
gar upon the material before it is received by the Commission. My own 
ererience with classified material has not shown any abuse of the term “classi- 
fed” if the security program is to function properly. 


Federal 


GENERAL 


42, In your opinion, do the heads of departments, agencies, or commissions have 
"any “inherent power or right” (i. e., not derived from statute) to withhold 
information from the Congress and/or the public? Please explain. 
None of our work or researches has led us to assume or conclude that the 
Federal Power Commission has any power not vested in it by statute or 
Executive order. 
43, It was the unanimous opinion of the legal experts who appeared before this 
subcommittee on May 8 and 9, 1956, that there is no legal basis for the 
clam of “uncontrolled discretion to withhold information and papers iw 
the public’s interest” in support of the President’s letter of May 17, 1954. 
In your opinion, is the view of these legal experts justified? Please give 
reasons. 
See our comment on Nos. 25-32, above. 


Exureir VIII 


ANSWERS SUBMITTED BY EARL W. KINTNER, GENERAL COUNSEL, 
FEDERAL TRADE COMMISSION 


(Suggested questions to be considered by attorneys of the Government depart- 
meuts and agencies (legal panel discussion), June 22, 1956.) 


TITLE 5, UNITED STATES CODE, SECTION 22 


1, What is your interpretation of this statute with respect to access to records 
fur public inspection? By congressional committees? 

Reply. In my view, this statute conveys what is basically a power of manage- 
meut. The custody, use, and preservation of documents are essential for sound 
administration, ‘he statute is not complete on its face, for it is qualified by the 
words “not inconsistent with law,” to which any regulation is subject. 


2. Does this statute apply only to executive departments, or does it include other 
aseucies ALU COlumuSSions, such as the independent regulatory agencies? 
Reply. Only to executive departments, obviously. This is clear from title 5, 
United Stutes Code, subsectious (1) and (2), which define the word “department” 

to apply to 10 listed executive departments. 


3. Do you think that an amendment to this section would facilitate the Congress’ 
and the public’s right to know? 

4. What amendment would you suggest as a means to overcome the interpreta- 
tion of this statute as a basis for withholding information? 

Reply. Since my agency is not subject to this section and has never attempted 
to rely upon this section, and since I am not aware of any cases where this 
section has defeated the Congress’ and the publie’s right to know, I am not in a 
position to support an amendment or to recommend the form of an amendment. 


TITL« 5, UNITED STATES CODE, SECTION 1002 
(Administrative Procedure Act, Sec. 3—Public Information) 


5. Do you not think it paradoxical that a statutory provision clearly intended by 
Congress to make administrative information available should be asserted 
by many agencies as authority for the denial of information to the public? 

Reply. 1 agree that section 3 of the Administrative Procedure Act was clearly 
intended to promote a policy of making administrative information available 
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to the public. I consider this statute to be completely reasonable, and | 
in a position to assure this committee that the Federal Trade Commission es 
earnestly and consistently sought to adhere to it. I do not believe that 
reasonable exceptions specified in this section should be used in a way to defeat 
the intent of the act, and I have no knowledge that would indicate that this 


has been the case. It has certainly not occurred at the Federg] Trad 
Commission. P 


6. Does this section apply to information sought by the public? By Congressiona} 
committees? 


Reply. The title “Public Information” indicates that the section applies ty 
information sought by the public. Upon my advice, the Federal Trade Com. 
mission has taken the position that it does not apply to congressional COM: 
mittees. As is made abundantly clear by its reply to your questionnaire, the 
Federal Trade Commission does not take the position that this or any other 
statute authorizes it to withhold any category or type of information from Con- 
gress or any duly constituted congressional committee. During the past 2 years 
the Federal Trade Commission has complied fully with all requests from all sug, 


committees—and I might add, this includes at least 10 committees and gy. 
committees. 


7. What is an “official record” within the meaning of title 5, United States 
Code, section 1002 (c)? 
8. Does that term refer only to records of official action taken by an agency? 
Reply. In my view, the term “official record” in Section 3 (c) : Public Records 
of the Administrative Procedure Act refers to records of official action takey 
by an agency. 


9. Does it include information gathered by its staff, recommendations of staff, 
reports made, intermediate reports and findings of its staff, and other 
matters on the subject under consideration? 


Reply. No. These are generally internal matters and not matters of official 
record. 


10. Does it include every written document? If not, please specify? 


Reply. No. As stated in reply to 7 and 8, it includes only records of official 
action. 


11. Do you think the term “official records” should be defined specifically in 
the statute? 


Reply. I see no necessity for defining terminology which appears to be already 
clear. 


12. If there are cases in which your department or agency has applied the 
exception of “any function of the Government requiring secrecy in the 
public interest” to withhold information otherwise required to be divulged 
by title 5, United States Code, section 1002, please list them. 

Reply. None. 

13. Who determines in specific cases whether secrecy in the public interest is 
required? 

Reply. This is not a factor in our operation. 


14. If there is an agency rule or directive covering this requirement, please 
furnish a copy. 


Reply. None. 


15. Who are persons “properly and directly concerned” under title 5, United 
States Code, section 1002 (c)? Is this category limited to persons who 
are parties to agency proceedings or are directly affected thereby? Or 
does it include members of the general public and the press? 

Reply. We at the Federal Trade Commission are presumptous enough t0 

believe that the general public and the press have a direct interest in Commission 

proceedings, and consequently Commission decisions are made available to all 
such and given widest possible circulation. However, the wording of section 

. a “properly and directly concerned” is susceptible of a more narrow interpre- 

ation. 


16. In view of the legitimate interest of the public in the functioning of depart- 
ments and agencies, in your opinion should the limitation of persons 
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“properly and directly concerned” be stricken from title 5, United States 
Code, section 1002 (c)? 
Reply. Speaking solely for my own agency, this striking of the limitation 
would have no effect. 


1, Do you feel that existing statute and case law apart from title 5, United 

"States Code, section 1002 (c), adequately protect the right of parties to 
administrative proceedings against the disclosure of information of a 
private nature? 

Reply. Yes. 


18. If there are cases your department or agency has applied the exception of 
“any matter relating solely to the internal management of the agency,” 
please list them. 

Reply. I am unable to name any “cases” where the Commission has applied 
the exception, for this implies that request has been made for such information 
gnd that such request has been denied. Obviously, an agency cannot undertake 
to publish all information concerning personnel and budgetary matters as well 
gs instructions to the staff regarding the performance of assigned duties, for 
these are generally not matters of interest to the public. The Commission con- 
sequently does not publish such items. However, exceptions are made in cases 
where notices to the staff contain information which may be of benefit and guid- 
ance to the public. 


19. Who determines, in specific cases, whether the matter “relates solely to inter- 
nal management?” 
Reply. The Commission and the Commission’s secretary and General Counsel, 
subject to the review of the Commission. 
9), Should the internal-management records referred to be listed and/or itemized 
in order to clarify legislative intent? 
Reply. I see no necessity for such amendment. 
21. If there are cases in which your department or agency has applied the 
exception of “information held confidential for good cause found” in title 
5, United States Code, section 1002 (c), please list them. 
teply. None. 
22. Who determines, in specific cases, whether information should be held con- 
fidential ? 
Reply. The Commission and the Commission's secretary and General Counsel, 
subject to the review of the Commission. 
2. If there is an agency rule or 
furnish a copy. 
Reply. None. 


directive covering this requirement, please 


24. What specific amendments or modifications of title 5, United States Code, 
section 1002, would, in your opinion, be necessary to give full effect to the 
congressional intent to make administrative information available to the 
widest possible extent? Refer to page 198, Administrative Procedure Act: 
Legislative History. “The section has been drawn upon the theory that 
administrative operations and procedures are public property which the 
general public, rather than a few specialists or lobbyists, is entitled to 
know or to have the ready means of knowing with definiteness and assur- 
ance.” 

Reply. Again, judging from the operations of my own agency and its program 
or making information available to the press and to the public as well as to 
the Congress, I see no necessity for any amendment to the Administrative Pro- 
cedure Act. It has been my own personal view, based upon experience, that 
more and more information is being made available. 


PRESIDENT’S LETTER TO SECRETARY OF DEFENSE DATED MAY 17, 1954 


25. In your opinion, is this letter directed to a named agency for a specific 


pose and occasion and concerning a specific subject matter before a com- 
mittee of Congress? 


* pur- 
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sveply. This letter is directed to a named agency for a specific PUrpose ang 
Occasion concerning a specific subject matter. ” 


26. Does any other executive department or agency have the rig 
that it applies to it when the letter was not specifically dire 
Reply. However, the letter is broadly phrased as a policy statement by the 
President. I do not believe that any department or agency has the right to 
assulme that it applies, but I believe that any member of the executive branch, 
snould take this letter into consideration where a similar question arises, 
27. Are there any cases in which your department or agency has relied u 


letter as authority for withholding infurmation? 
Reply. None. 


ht to assume 
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28. Can the President delegate his authority on this subject m 
of a department or agency without specific direction on e 
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atter to the head 

ach occasion? 

29. Does the President have an unlimited consitutional prerogative to withhold 
any information from the Congress and/or the public when he believes 
disclosure would be contrary to the public interest? 























30 
31 








. If not, what limits are there on the President's authority in this respect? 








- Does the President have other than constitutional authority to withhold 
information from the Congress and/or the public? 








Please specify. 
. If information may be withheld only on the authority of the President, how 
must he manifest that authority in specific cases? 
(a) By Executive order? 
(UJ) By written instructions to a particular officer? 
(c) By instructions communicated orally or in writing by a member of 
his staff? 


32. 



































Reply. I have no comments to make respecting questions 28-32 above. They 
should be directed to representatives of the executive branch. 












TITLE 18, UNITED STATES CODE, SECTION 1905 


33. Is this statute a barrier to the free flow of Government information to the 


public, to individual Members of Congress and to appropriate congres- 
sional committees? 


Reply. No. 




















34. What is the meaning of the phrase “not authorized by law”? 


Reply. The words “not authorized by law” in my opinion mean simply what 
they say. 














35. Is a subpena issued by a congressional committee sufficient to protect an 
officer or employee of the Government if he discloses information to the 
committee? 


Reply. Yes. 














36. Since title 18, United States Code, section 1905 is a criminal statute, should it 


be clarified so that information requested by a congressional committee 
may not seem to come within its prohibition? 


Reply. There is no necessity for such amendment. 













EXECUTIVE ORDER 10501 


37. Is an Executive order the best method of providing for “Safeguarding Ofi- 
cial Information in the Interests of the Defense of the United States” or 
should Congress enact statutory authority to accomplish this purpose? 


Reply. My agency has no original classifying authority under this Executive 
order, and I have no opinion thereon. 

















38. Should Congress create any administrative or judicial procedure to insure 


timely review of classification and removal or downgrading of cassifica- 
tion where appropriate? 


Reply. As above. 














39. Is it possible to provide any legal remedy for abuse of classification authority 
or for failure to review and remove security classification where appro- 
priate? If so, what form of relief do you suggest? 
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Reply. As above. 
In your opinion, does this Executive order apply to the independent regula- 
tory agencies and commissions? 

Reply. It does not apply to my agency insofar as original classifying authority 


and 





Me 





the js concerned. 
















to 41, In view of the Humphrey case (295 U. S. 602) does the President have the 
Ich authority to control the information policies of the independent regulatory 
agencies and commissions? Please give reasons. 
his Reply. The committee will recall that the Humphrey case dealt with my 
agency, the Federal Trade Commission. I would say that since this agency is 
not technically part of the Executive, the President has no authority to control 
its information policies. President Eisenhower has never undertaken to con- 
id trol the information policies of this agency, and the present Commission at least 
has never sought to rely upon Executive privilege. 1 might add that this was 
ld not the case in the 1940's. 

Og GENERAL QUESTIONS 
42, In your opinion, do the heads of departments, agencies, or commissions have 
any “inherent power or right” (i. e., not derived from statute) to with- 
d hold information from the Congress and/or the public? Please explain. 
Reply. Again, I can speak only for my own agency. The Federal Trade 
, Commission claims no inherent power or right to withhold information from 
the Congress or the public. It has not, as demonstrated above, withheld any 
information from Congress or duly constituted committees thereof. Insofar as 
the public is concerned, the Commission's statute specifically forbids it to reveal 
trade secrets, hames of customers, or other information not expedient in the 





public interest. In observing this statute, the Commission is exercising a duty 
rather than a power or a right. 





43, It was the unanimous opinion of the legal experts who appeared before this 
subcommittee on May 8 and 9, 1956, that there is no legal basis for the 
claim of “uncyntrolled discretion to withhold information and papers in 
the public’s interest” in support of the President’s letter of May 17, 1954. 
In your opinion, is the view of these legal experts justified? Please give 
reasons. 

Reply. I p-efer that comment on this question be sought from representatives 
of the executive branch. 










Exuisir 1X 











JENERAL SERVICES ADMINISTRATION, 
Washington, D. C., January 11, 1957. 





Hon. JoHN E. Moss, 
Chairman, Government Information Subcommittee of the 
Committee on Government Operation, 
House Office Building, Washington, D. C. 

Dear Mr. Moss: We enclose the GSA’s answers to your subcommittee’s legal 
questionnaire as first requested in your letter of July 27, 1956 to our former 
General Counsel, Mr. Maxwell H. Elliott. 

We are very sorry that we did not get these answers to you sooner and hope 
that you and the subcommittee have not been seriously inconvenienced. 

Sincerely yours 













F. G. FLoete, Administrator. 






TITLE 5, UNITED STATES CODE, SECTION 22 






1, What is your interpretation of this statute with respect to access to records 
for public inspection? By congressional committees? 

Answer. This statute provides for the housekeeping and management of an 
executive department. One of these jobs is to maintain proper recordkeeping. 
Since the statute makes no reference to public inspection, the authority granted 
to make “regulations, not inconsistent with law, for * * * the custody, use, 
and preservation of the records, papers, and property appertaining to it” ob- 
viously carries with it the authority generally to decide who may have access 
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to the records. With respect to access by congressional committees, the cop 
trolling factor is the constitutional separation of powers, not title 5, Unite States 
Code, section 22, therefore, there is no need for a statutory interpretation, 


2. Does this statute apply only to executive departments, or does it include other 
agencies and commissions, such as the independent regulatory agencies 
Answer. Title 5, United States Code, section 2, defines the term “department» 
as it is used in title 5, United States Code, section 22, among other sections 
as meaning one of the executive departments enumerated in title 5, United 
States Code, section 1, which does not include the agencies and Commissions 
such as the independent regulatory agencies. . 


3. Do you think that an amendment to this section would facilitate the Congresy 
and the public’s right to know? " 
Answer. The disclosure of information pursuant to regulations preseribe 
in accordance with title 5, United States Code, section 22, must be made with 
full regard for the Congress’ legislative function and, like open and clogeg 


sessions of congressional committees, with full regard for the public’s right to 
know. 


4. What amendment would you suggest as a means to overcome the interpreta. 
tion of this statute as a basis for withholding information? 
Answer. Since the basis for not disclosing certain information acquired by 
executive agencies is not based upon this statute but upon constitutional grounds, 
we have no amendment to suggest to this statute. 


TITLE 5, UNITED STATES CODE, SECTION 1002 


5. Do you not think it paradoxical that a statutory provision clearly intended 
by Congress to make administrative information available should be as. 
serted by many agencies as authority for the denial of information to the 
public? 
Answer. Congress itself in enacting title 5, United States Code, section 1002 


puts first and foremost two exceptions to the requirement of publication or dis. 
closure of certain information: 


“Except to the extent that there is involved (1) any function of the United 
States requiring secrecy in the public interest or (2) in matters relating solely to 
the internal management of an agency— * * *.”’ 

Thus Congress, not the executive agencies, asserted these specific reasons for 

keeping certain information within an agency. 

6. Does this section apply to information sought by the public? 
sional committees? 

Answer. 


By congres- 


This section and this statute apply to the type of information rather 
than to the persons seeking the information, and the word “public” in (a) and 
(b) refers to a wide dissemination of information not necessarily in the same 
eategory as information provided to congressional committees for legislative 
purposes as contemplated by the Constitution. For example, in matters of 
foreign affairs much information which would not be published is often pro- 
vided by executive departments to committees of Congress. Under subsection 
(ec) matters of official record shall “be made available to persons properly and 
directly concerned except information held confidential for good cause found.” 
This refers to a less widespread dissemination where parties concerned in certain 
matters need information essential to their own cause. This does not appear 
to apply to information sought by congressional committees. 


7. What is an “official record” within the meaning of title 5, United States Code, 
section 1002 (ec)? 
Answer. Matters of “official record” in the General Services Administration 
would include regulations, contracts, administrative orders, and decisions by 
the Administrator contained in letters, directives, or other pronouncements. 


8. Does that term refer only to records of official action taken by an agency? 


Answer. “Official action” is generally regarded as that final action taken by 


the Administrator or someone to whom he has delegated a function. Prior to 
this official action there might be a considerable amount of work by the staff of 
the agency examining all facts and factors of the case, and making recommenda- 
tions, prior to the final action. 
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9, Does it include information gathered by its staff, recommendations of staff, 
‘ reports made, intermediate reports and findings of its staff, and other mat- 
ters on the subject under consideration? 


answer. The responsibility for the official action rests with the Administrator 
or other properly designated official and does not include background advice or 
recommendations of lesser officials. 


10, Does it include every written document? If not, please specify. 
Answer. No. See answer to 8 and 9 above. 


11, Do you think the term “official records” should be defined specifically in the 
statute? 

Answer. The term “official records” is not now in section 1002. In section 22 
the words “the custody, use, and preservation of the records, papers, and property 
appertaining to it” are used. In section 1002 the language is “matters of official 
record.” It is believed that it would be difficult to compile a list that would not 
omit a description necessary to the functioning and operation of an executive 
agency. 


12, If there are cases in which your department or agency has applied the excep- 
tion of “any function of the Government requiring secrecy in the public 
interest” to withhold information otherwise required to be divulged by title 
5, United States Code, section 1002, please list them. 

Answer. We do not know of any such cases. However, the General Services 
Administration does not reveal information involving classified defense informa- 
tion in the interests of national security as specified in Executive Order 10501 
and previous directives. 


13. Who determines in specific cases whether secrecy in the public interest is 
required ? 

Answer. Executive Order 10501, supplemented by GSA regulations, specifies 
those authorized to initiate classification. This GSA authority has been dele- 
gated to the General Counsel by Manual Order GS 1-2, 701.04: 

“(e) To determine whether the release of authenticated copies of any records 
in the custody of the Administrator of General Services is legal and not prejudi- 
cial to the national interest or security of the United States and to furnish prop- 
erly authenticated copies of such records in response to subpenas duces tecum 
in appropriate cases. (Effective January 3, 1952.)” 

14. If there is an agency rule or directive covering this requirement, please fur- 
nish a copy. 

Answer. See answer to question 13. 


15. Who are persons “properly and directly concerned” under title 5, United States 
Code, section 1002 (c)? Is this category limited to persons who are parties 
to agency proceedings or are directly affected thereby? Or does it include 
members of the general public and the press? 

Answer. As noted in the answer to question 7 above, title 5, United States 
Code, section 1002 (c) is not a provision calling for the widespread dissemination 
of information. It is a provision ealling for the furnishing of certain informa- 
tion to those persons who can show a logical need for it. 


16. In view of the legitimate interest of the public in the functioning of depart- 
ments and agencies, in your opinion should the limitation of persons “prop- 
erly and directly concerned” be stricken from title 5, United States Code, 
section 1002 (¢)? 


Answer. The words “persons properly and directly concerned” as noted in 15 
constitute a safeguard for the rights of such persons and should not be eliminated. 


17. Do you feel that existing statute and case law apart from title 5, United States 
Code, section 1002 (c), adequately protect the right of parties to admin- 
istrative proceedings against the disclosure of information of a private 
nature? 

Answer. Yes as to third persons, but this section is a safeguard to the parties 
themselves. 


18. If there are cases your department or agency has applied the exception of 
“any matter relating solely to the internal management of the agency,” 
please list them. 
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Answer. While the exception has not been applied in any specific case, th 
separation of powers doctrine would ‘confirm the exception so pronounced by 
Congress. 7 


19. Who determines, in specific cases, whether the matter “relates sole 








. ly to inter. 
nal management? 
Answer. The first judgment would be made by the officer having custody of 
the records. 











20. Should the internal management records referred to be listed 
in order to clarify legislative intent? 
Answer. It is doubtful what internal management records are referred to 
Perhaps the committee could compile a specitic list but any owission or language 
requiring interpretation would produce difficulties. 


and/or itemizeq 
































21. If there are cases in which your department or agency has applied the 
tion of “information held confidential for goou cause fuund” 
United States Code, section 1002 (c), please list them. 

Answer. We have no record of any case in which this exception has been used 
as statutory authority for not making infurmation “available to persons properly 
and directly concerned.” 





excep- 
in Cite v, 

























22. Who determines, in specific cases, whether information should be held cong. 
dential? 
Answer. The first judgment would be made by the officer having custudy of the 
records. The ultimate judgment would be that of the Administrator. 






23. If there is an agency rule or directive covering this requirement, please 
furnish a copy. 


Answer. See answer to question 13. 


24. What specific amendments or modifications of title 5, United States Code, 
section 1002 would, in your opinion, be necessury to give fuil cffect tw 
the congressional intent to make administrative inforwation availabje 
to the widest possible extent? Refer tu puge 198, Adiuuistrative Lry- 
cedures Act, legislative history, “The section has been d.uwn upon the 
theory that administrative operations and procedures ure puliic property 
which the general public, rather than a tew specialists vr lobbyists, is 
entitled to know or to have the ready means of kuowing with definiteness 
and assurance.” 

Answer. We believe that administrative information is now made available to 
the widest possible public auuience consunant with sounu judgment auu that cer- 
tain information should not be disclosed. 













PRESIDENT’S LETTER TO SECRETARY OF DEFENSE DATED MAY 17, 1954 






25. In your opinion, is this letter directed to a named agency for a specilic pur- 
pose and occasion and concerning a specitic suvject mutter before a 
committee of Congress? 

Answer. Under the circumstances surrounding the specific subject matter and 
the committee activities, it is believed that the letter was intended to be fol- 
lowed as a guide generully rather than by only one agency for only oue situation. 








26. Does any other executive department or agency have the right tu assume that 
it applies to it when the letter was not specilically directed to it? 
Answer. See the answer to 25 above. Further, there would seem to be an 


obligation to conform to the President's policies once they had become kuown 
to other agencies within the executive branch. 






27. Are there any cases in which your department or agency has relied upon this 
letter as authority for withholding information? Please specify. 
Answer. We know of no specific cases. 





28. Can the President delegate his authority on this subject matter to the head 
of a department or agency without specific direction on each occasion? 
Answer. It is believed that it is generally suflicient for the President to issue 
instructions respecting categories or classes of information which should uot 
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disclosed. Obviously if specific instructions were needed on individual items 
would impose an unreasonable burden upon the President. 


« Does the President have an unlimited constitutional prerogative to withhold 
“~~ any information from the Coneress and/or the public when he believes dis- 
closure would be contrary to the public interest? 

Answer. The constitution itself does not relate specifically to the providing of 
information about matters which come to his attention in the course of executing 
the laws. Where statutes themselves do not deal specifically with information 
the general powers of the President must be assumed to carry with them the 
quthority to see that information is properly handled. In other words, making it 
grailable where that is proper or not disclosing it where that is proper in his 
judgment. Under the constitutional powers as Commander in Chief of the mili- 
tary forces, the matter of military information is a serious one in which the com- 
nander would he exnected to prevent the disclosure of the facts which would give 
gid and comfort to the enemy. 


9), If not, what limits are there on the President’s authority in this respect? 
Answer. See answer to question 29. 


1, Does the President have other than constitutional authority to withhold 
information from the Congress and/or the public? Please specify. 


Answer. Yes. Under those statutes which themselves limit the dissemination 
to the public of certain types of information the President has the responsibility 
for seeing that this is done. 


9 If information may be withheld only on the authority of the President, how 
must he manifest that authority in specific cases? 
(a) By Executive order? 
(b) By written instructions to a particular officer? 
(c) By instructions communicated orally or in writing by a member of his 
staff? 


Answer. In accordance with the answer to question 28, it is not necessary for 
the President to manifest his authority in specific cases although this may be 
possible and in such cases either (@), (0) or (c) would be entirely proper. 


TITLE 18, UNITED STATES CODE, SECTION 1905 


93. Is this statute a barrier to the free flow of Government information to the 
public, to individual Members of Congress and to appropriate congressional 
committees? 


Answer. No. This statute enables the Government to secure information which 
would probably be unavailable if those who provide the information felt that 
the Government would improperly handle it and let it become available to the 
detriment of those who had provided it in good faith. 


é4. What is the meaning of the phrase “not authorized by law”? 


Answer. The phrase “not authorized by law” implies that there are situations 
in which it is proper for some disclosure to be made. A specific example is found 
in41 Ops. Atty. Gen. 1 to the effect that authority to liquidate the Reconstruction 
Finance Corporation carried with it the authority to disclose the financial profit 
and loss statements of borrowers. This opinion states that sales of the RFC’s 
assets “would be greatly handicapped unless the desired disclosures were made.” 


35. Isa subpena issued by a congressional committee sufficient to protect an officer 
or employee of the Government if he disclosed information to the committee? 
Answer. It would appear that a subpena by a congressional committee would 
not remove the restriction prohibiting an employee from permitting confidential 
information “to be see nor examined by any person except as provided by law;”. 


36. Since title 18, United States Code, section 1905 is a criminal statute, should 
it be clarified so that information requested by a congressional committee 
may not seem to come within its prohibition? 

Answer. Such a change could be made by the Congress. However, it is respect- 
fully noted that if executive branch employees are to be permitted to divulge the 
confidential information to a congressional committee and if the congressional 
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committee were not, by specific statute, prohibited from further di 


‘ sclosur 
likely that there would be no information provided in the first place eitts 


EXECUTIVE ORDER 10501 


37. Is an Executive order the best method of providing for “safeguarding official 
information in the interests of the defense of the United States” or shoul@ 
Congress enact statutory authority to accomplish this purpose? 

Answer. The Executive order is believed to be the best method. Any statutor 
provisions would necessarily call for more explicit regulations. In other werk 
we believe the effect can be achieved by the single Executive order rather than 
legislation and an additional order. 


38. Should Congress create any administrative or judicial procedure to insure 
timely review of classification and removal or downgrading of classifica. 
tion where appropriate? 

Answer. The problem of securing declassification or downgrading of classi. 
fication is primarily a problem of having enough qualified personnel handling 
the daily work of any agency so that they may take the time from current 
operations to perform the review of older documents before a judgment is made 
that materials are no longer properly withheld in the interest of national secy. 
rity. However, under the present procedures of Executive Order 10501 the 
mechanism for review by the President is provided for and is believed sufficient 
for specific problems. 


39. It is possible to provide any legal remedy for abuse of classification authority 
or for failure to review and remove security classification where appro- 
priate? If so, what form of relief do you suggest? 

Answer. Any proposed statutory admonition against abusing classification or 
for failing to review and remove security classification would tend to promote 
a hasty, and, consequently, perhaps dangerous, removal of classification, while 
the classification is still perfectly proper and necessary for national security, 
Again, under Executive Order 10501 the mechanism for review and appeal is 
provided. 


40. In your opinion, does this Executive order apply to the independent regula- 
tory agencies and commissions? 
Answer. The General Services Administration is not a regulatory agency or 
commission and, therefore, does not feel qualified to express an opinion in answer 
to that question. 


41. In view of the Humphrey case (295 U. S. 602) does the President have the au- 
thority to control the information policies of the independent regulatory 
agencies and commissions? Please give reasons. 

Answer. See answer to question No. 40. 


») 


2. In your opinion, do the heads of departments, agencies, or commissions have 
any “inherent power or right” (i. e., not derived from statute) to with- 
hold information from the Congress and/or the public? 


Answer. The heads of departments and agencies or commissions are presumed 
to be acting for and under the supervision of the President. Therefore, the 
constitutional authority of the President not to disclose certain information 
procured in administering the laws likewise is a power which they derive from 
the President. 


43. It was the unanimous opinion of the legal experts who appeared before 
this subcommittee on May 8 and 9, 1956, that there is no legal basis for 
the claim of “uncontrolled discretion to withhold information and papers 
in the public’s interest” in support of the President’s letter of May 11, 
1954. In your opinion, is the view of these legal experts justified? Please 
give reasons. 

Answer. We would not agree with the legal experts. During the entire his- 
tory of the United States there has not been a case in which Executive privilege 
has been successfully challenged. Therefore the experts cannot have any legal 
basis for their opinion. 
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Exuipir X 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SOLICITOR, 
Washington, D. C., November 2, 1956. 
Hon. JouN E. Moss, 
Chairman, Government Information Subcommittee, 
Committee on Government Operations, 
House Office Building, Washington, D. C. 


Dear Mr. Moss: Enclosed please find the reply to your committee’s ques- 
tionnaire on the disclosure of information which you requested some time ago. 
Sincerely yours, 
J. Revet ARMSTRONG, Solicitor. 


DEPARTMENT OF THE INTERIOR ANSWERS TO QUESTIONS SUBMITTED BY THE GOVERN- 
vent INFORMATION SUBCOMMITTEE OF THE COMMITTEE ON GOVERNMENT OPERA- 
mons, House Or REPRESENTATIVES, TO ATTORNEYS OF THE GOVERNMENT 
DEPARTMENTS AND AGENCIES 

TITLE 5, UNITED STATES CODE, SECTION 22 

1, What is your interpretation of this statute with respect to access to records 

for public inspection? By congressional committees? 

(a) It is the policy of this Department to disclose to the public and con- 
gressional committees all records, papers, and property consistent with good 
management practices and to the fullest extent allowed by law. Concealing 
information which can be disclosed lawfully is strictly forbidden. Insofar as 
this statute authorizes the promulgation of regulations pertaining to the 
“ystody, use and preservation of the records, papers, and property” of the 
Department, title 5, United States Code, section 22, is interpreted to authorize 
reasonable regulations concerning access to records for public inspection. This 
statute must be construed in conjunction with the specific authorization given 
the Secretary of Interior to prescribe rules and regulations governing the in- 
section of records of the Department, title 5, United States Code, section 488, 
490, as amended. 

(b) Title 5, United States Code, section 22, does not, in our opinion, affect 
access to records of the Department by congressional committees. In any in- 
stance where such access by congressional committees may be limited, the 
limitation imposed by this Department would only be to the extent authorized 
and directed by the President, or prohibited by statute. (See 33 to 36, below.) 


2 Does this statute apply only to executive departments, or does it include 
other agencies and commissions, such as the independent regulatory 
agencies ? 

Title 5, United States Code, section 22, is by its terms applicable only to the 

“head of each department’, which we interpret to mean the heads of “execu- 

tive departments.” 


3. Do you think that an amendment to this section would facilitate the Congress’ 
and the public’s right to know? 

In our opinion the statute authorizes reasonable regulations governing access. 
If “facilitate” in this question implies a speeding up of the process, we believe 
such a result can be achieved by good administration, and adequate funds, 
rather than by legislation. If, however, this question implies that current 
restrictions on access should be amended, we believe title 5, United States Code, 
section 22 is sufficient to permit a reappraisal of such regulations concerning 
access to records. 


4, What amendment would you suggest as a means to overcome the interpreta- 
tion of this statute as a basis for withholding information? 
See answer to question 3. 


TITLE 5, UNITED STATES CODE, SECTION 1002 


5. Do you not think it paradoxical that a statutory provision clearly intended 
by Congress to make administrative information available should be as- 
serted by many agencies as authority for the denial of information to 
the public? 
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Title 5, United States Code, section 1002, sets forth particular exception 
require the exercise of administrative discretion. Although we do not ¢ 
United States Code, section 1002, as general authority governing the relegge at 
information, we believe the statutory exceptions imply a legislative intent to 
promote efficient administration under the Administrative Procedures Acts it ig 
therefore, not paradoxical to us that Congress has recognized in this section that 
in order to make administrative information available, and, at the same time 
assure that such a process will not interfere with day to day administration, there 
must be reasonable limitations placed upon access to records. 


6. Does this section apply to information sought by the public 
committees? 


ODS Which 
ite title 5, 


? By congressiong| 


Title 5, United States Code, section 1002, obviously applies to information 
sought by “persons properly and directly concerned” therewith. While the 
statute does not, per se, apply to congressional committees, we helieve jt is 
consonant with the historic privilege of the Chief Executive and his constitu. 
tional authority to direct that information not be released, when the President 
determines such release to be contrary to the public good. 


7. What is an “official record” within the meaning of title 5, United States 


Cod 
section 1002 (c)? . 


“Official record” as used in title 5, United States Code, section 1002 (c), ag 
pointed out in the Attorney General’s Manual on the Administrative Procedure 
Act, prepared in 1947 under the direction of Attorney General Clark, is “difj. 
cult of definition.” It definitely includes any record setting forth official action 
taken by this Department. On the other hand, it does not include, in ony 
opinion, documents prepared as a preliminary to official action, e. g., a memo 
randum of law prepared as the basis for an Opinion of the Solicitor. In general, 
we believe that title 5, United States Code, section 1002 (c), again recognizes 
an area for the proper exercise of administrative discretion in interpreting the 
act because of the significant omission of a definition of “official record.” 


8. Does that term refer only to records of official action taken by an agency? 


The term “official record,” as interpreted by this Department, applies generally 
to records upon which official action has been taken. (See answer to question 7.) 


9. Does it include information gathered by its staff, recommendations of staff, 
reports made, intermediate reports and findings of its staff, and other mat- 
ters on the subject under consideration? 

“Official record” does not mean every document, memorandum, or report pre 
pared by any employee in the course of his official duties, for obviously some of 
these items are within the realm of “internal management,” which is specifically 
excluded from title 5, United States Code, section 1002. Secondly, preliminary 
memorandums, etc., prepared for use in formulating departmental position or 
policy are no more “official records” than a preliminary draft of a congressional 
committee report. Each individual item must be considered in the light of its 


position in regard to departmental action—those purely of an intraagency char- 
acter are not “official records.” 


10. Does it include every written document? 
See answer to question 9. 


11. Do you think the term “official records” should be defined specifically in the 
statute? 


If not, please specify. 


In our opinion, a definition of “official record” as used in title 5, United States 
Code, section 1002 (c), would be extremely difficult—and could not encompass 


every situation. Any statute would require administrative implementation and 
interpretation. 


12. If there are cases in which your Department or Agency has applied the ex- 
ception of “any function of the Government requiring secrecy in the public 
interest” to withhold information otherwise required to be divulged by 
title 5, United States Code, section 1002, please list them. 

This Department has kept no record of incidents in which information has been 

withheld under the secrecy exception of title 5, United States Code, section 1002. 


13. Who determines in specific cases whether secrecy in the public interest is 
required? 


This determination is made by the “person whose general duties include the 
responsibility for the custody of the record * * *” (43 C. F. R. 2.2). 
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14, If there is an agency rule or directive covering this requirement, please 
furnish a copy. 

These regulations were furnished in answer to the committee’s previous 
questionnaire. 


15, Who are persons “properly and directly concerned” under title 5, United 

"States Code, section 1002 (c)? Is this category limited to persons who 
are parties to agency proceedings or are directly affected thereby? Or 
does it include members of the general public and the press? 

Again, we believe the interpretation of “persons properly and directly con- 
cerned” as used in title 5, United States Code, section 1002, must be made in 
application to specific situations. In general, depending on the facts of the 
ese, any member of the public with a legitimate interest in the matter, or the 
press, in addition to a party to a proceeding, could be “properly and directly 
concerned” with any particular “official record.” 


16. In view of the legitimate interest of the public in the functioning of depart- 
ments and agencies, in your opinion should the limitation of persons ‘“prop- 
erly and directly concerned” be stricken from title 5, United States Code, 
section 1002 (c)? 

Under our regulations (43 C. F. R., pt. 2) we believe the limitation referred 
to permits the proper functioning of the complex relationship between public 
interest and individual rights. We believe that the present statute provides a 
reasonable limitation upon access, while at the same time authorizing a proper 
inquiry as to the need for the information sought. The latter authorization is, 
in our opinion, of great necessity to insure the proper functioning of the De- 
partment, particularly with regard to the efficiency with which we may, with the 
funds made available, carry out the programs authorized by Congress. 


17. Do you feel that existing statute and case law apart from title 5, United 
States Code, section 1002 (c) adequately protect the right of parties to 
administrative proceedings against the disclosure of information of a pri- 
vate nature? a 

While there is authority for the protection of information of a private nature 

disclosed in administrative hearings, we think the present language of title 5, 

United States Code, section 1002 (c) provides additional protection by authoriz- 

ing a preliminary inquiry to determine whether a person is “properly and directly 

concerned” with the information sought. 


18. If there are cases your department or agency has applied the exception of 
“any matter relating solely to the internal management of the agency,” 
please list them. 

No listing of the type requested could be provided without an exhaustive re- 
view of our files as no comprehensive, departmental record is kept of each action. 
19. Who determines, in specific cases, whether the matter “relates solely to inter- 

nal management?” 

See answer to question 13. 


20. Should the internal management records referred to be listed and/or itemized 
in order to clarify legislative intent? 

The opinion expressed in answer to question 11 applies here also. We believe 

anamendment of the type suggested might reduce administrative flexibility under 

title 5, United States Code, section 1002, thereby, in our opinion, defeating the 


objective of providing the information sought unless subject to the exceptions 
contained in the section. 


21. If there are cases in which your department or agency has applied the excep- 
tion of “information held confidential for good cause found” in title 5, 
United States Code, section 1002 (c), please list them. 


No records have been kept concerning the withholding of information under 
this clause, if any. 


2. Who determines, in specific cases, whether information should be held con- 
fidential? 


See answer to question 13, above. 
23. If there is an agency rule or directive covering this requirement, please far- 
nish a copy. 
See answer to question 14, above. 
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24. What specific amendments or modifications of title 5, United States Code 
section 1002 would, in your opinion, be necessary to give full effect to the 
congressional intent to make administrative information available to the 
widest possible extent? Refer to page 198, Administrative Procedur 
Act: Legislative History, “The section has been drawn upon the theory 
that administrative operations and procedures are public property which 

the general public, rather than a few specialists or lobbyists, is entitleg 


to know or to have the ready means of knowing with definiteness and 
assurance.” 












Implementation of the legislative intent expressed in the act can be ade 


ee a. ay ately 
assured under its present terms, so long as it is properly administered, : 







PRESIDENT’S LETTER TO SECRETARY OF DEFENSE DATED MAY 17, 1954 


»)~ 


a. 






In your opinion, is this letter directed to a named agency for a specific pur 


pose and occasion and concerning a specific subject matter before com 
mittee of Congress? 





Yes, but see our answer to question 26. 






26. Does any other executive department or agency have the right to assume 
that it applies to it when the letter was not specifically directed to it? 
Insofar as the letter sets forth the policy of the President to adhere to the 
historic principle expressed in the letter, the directive must be followed generally 
by all executive agencies, no less than a decision of the Supreme Court must be 
followed by all inferior courts in analogous cases. Any other conclusion would 


amount to stating that neither precedent nor principle may be a basis for ad. 
ministrative action. 











27. Are there any cases in which your department or agency has relied upon this 
letter as authority for withholding information? Please specify. 
We have been unable to find any case where the Department has relied upon 


the President’s letter to the Secretary of Defense dated May 17, 1954, as the 
basis for withholding information. 







28. Can the President delegate his authority on this subject matter to the head 
of a department or agency without specific direction on each occasion? 
The scope, operation, and effect of the constitutional prerogatives of the 


President are not, in our opinion, proper subjects for comment by this Depart- 
ment. 


9 








Does the President have an unlimited constitutional prerogative to with 
hold any information from the Congress and/or the public when he believes 
disclosure would be contrary to the public interest? 

See answer to question 28. 





30. If not, what limits are there on the President’s authority in this respect? 
See answer to question 28. 





31. Does the President have other than constitutional authority to withhold 
information from the Congress and/or the public? 


Please specify. 
See answer to question 28. 







32. If information may be withheld only on the authority of the President, how 
must he manifest that authority in specific cases? 
(a) By Executive order? 
(b) By written instructions to a particular officer? 


(c) By instructions communicated orally or in writing by a member of 
his staff? 


See answer to question 28. 











riTLE 18, UNITED STATES CODE, SECTION 1905 








29 
de 


or 





Is this statute a barrier to the free flow of Government information to the 


public, to individual Members of Congress and to appropriate congressional 
comniittees? 







On the contrary, we believe this statute stimulates and provides safeguards 
for the acquisition by the Government of statistics and information for prepara- 
tion of reports, surveys, etc. * * * for dissemination to the public and to Con- 
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s This statute assures the contributors of such statistics and information 

t their confidence will not be violated. Without such confidential informa- 
. the ability of this Department to provide Congress with surveys and 
cats, such as those of the Bureau of Mines set forth in answer to question III 
(5) in the committee questionnaire, would be seriously curtailed. 


34, What is the meaning of the phrase “not authorized by law’? 
We defer to the interpretation of the Attorney General on December 1, 1953 
(41 Op. Atty. Gen. 26). 


45, Is a subpena issued by a congressional committee sufficient to protect an 
~ officer or employee of the Government if he disclosed information to the 
committee ? 

As this statute does not require a willful disclosure, but is applicable to any 
disclosure “to any extent not authorized by law,” we believe the type of informa- 
tion and the manner of the disclosure should be explored before answering this 
question. In any event, the congressional subpena, as such, would constitute 
no barrier to prosecution under this section. This does not mean, however, that 
q disclosure, to Congress, under subpena, could not be deemed “authorized by 
law,” in a situation similar to that involved in the 1953 opinion of the Attorney 
General. 


36. Since title 18, United States Code, section 1905 is a criminal statute, should 
it be clarified so that information requested by a congressional committee 
may not seem to come within its prohibition? 


The conflicting questions of policy, i. e., that of encouraging the flow of in- 
formation to the executive departments from the public and that of full dis- 
closure of such information by the executive departments to Congress, is essen- 
tially a question for the Congress. We believe, as pointed out in answer 33, that 
the assurance, implicit in title 18 United States Code, section 1905, that confi- 
dential information will be treated as such, is essential to the proper functioning 
of many information gathering activities of this and other executive departments. 


EXECUTIVE ORDER 10501 


$7. Is an Executive order the best method of providing for “safeguarding 
official information in the interests of the defense of the United States” 
or should Congress enact statutory authority to accomplish this purpose? 


In our opinion, the Executive order method, in the particular field of defense 
security, appears more advisable because the order may be promptly revised 
oramended and may cover detailed operating instructions not normally contained 
in authorizing legislation. 


388. Should Congress create any administrative or judicial procedure to insure 
timely review of classification and removal or downgrading of classifica- 
tion where appropriate? 

Semiannual reviews are made by this Department under section 6 of Secre- 
tarial Order No. 2761. We feel that this review, plus the safeguards in Execu- 
tive Order 10501 dated November 5, 1953, are adequate. 


39. Is it possible to provide any legal remedy for abuse of classification au- 
thority or for failure to review and remove security classification where 
appropriate? If so, what form of relief do you suggest? 

The proper legal remedy, already available, would be administrative action, 
including dismissal, for willful failure to properly classify security matter. In 
our opinion, criminal sanction might necessitate, in some instances, disclosure 


of security information in order to sustain a criminal charge. Obviously, this 
result would defeat the end sought. 


4). In your opinion, does this Executive order apply to the independent regula- 
tory agencies and commissions? 


We do not feel qualified to answer this question. 


41. In view of the Humphrey case (295 U. S. 602), does the President have the 
authority to control the information policies of the independent regulatory 
agencies and commissions? Please give reasons, 


See answer to question 40. 
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GENERAL QUESTIONS 






42. In your opinion, do the heads of departments, agencies or commissio 






: see Be ghee : ns |; 
any “inherent power or right” (i. e. not derived from statute) to withhold 
information from the Congress and/or the public? Please explain, 





Within the authority of the Executive, in our opinion, is the power to 
subordinates to carry out the decisions of the Chief Executive in order 
serve the historic separation of powers. In withholding information from the 
Congress and the public, when it is determined that divulgence would 


be cop. 
trary to the public interest, the heads of departments act under the constity, 
tional authority of the President. 


direct 
to Pre. 














43. It was the unanimous opinion of the legal experts who appeared before this 
subcommittee on May 8 and 9, 1956, that there is no legal basis for the 
claim of “uncontrolled discretion to withhold information and papers in 
the public’s interest” in support of the President’s letter of May 17, 1954, 


In your opinion, is the view of these legal experts justified? Please give 
reasons. 


We believe the delicate balance between the three great branches of our Goy- 
ernment requires mutual recognition of the prerogatives of each; included in 
these is the privilege of the Executive to determine what information may be 
withheld in the public’s interest. Involving as it necessarily does the exercige 
of discretion by the executive branch, the determination by the President to 


withho'd information in the public interest is, in our opinion, unlimited short of 
impeachment. 
















Exuripitr XI 


REPLY OF Rogert W. GINNANE GENERAL COUNSEL, INTERSTATE CoMMERCE Coy- 
MISSION TO QUESTIONS OF GOVERNMENT INFORMATION SUBCOMMITTEE OF THE 
House COMMITTEE ON GOVERNMENT OPERATIONS * 







TITLE 5, UNITED STATES CODE, SECTION 22 

1. Through long and consistent administrative and judicial interpretation, 
title 5, United States Code, section 22 empowers executive departments to 
regulate public access to and public inspection of their records and papers. 

It probably does not purport to deal with the question of the power of con- 
gressional committees to have access to such records. 

2. Title 5, United States Code, section 22 applies only to executive departments 
as enumerated in title 5, United States Code, sections 1, 2. 

3. The public’s right to know cannot be separated from the public’s right toa 
fair and efficient conduct of public business. Undoubtedly, this committee's 
investigation has shown that Federal agencies possess types of information 
which cannot be made available to the general public without impairing some 
public or national interests. In any event, it is a policy question for the Congress 
as to whether it desires to amend title 5, United States Code, section 22 so as to 
encourage disclosure of information by executive departments to the public. To 
the extent that the right of Congress to obtain information from executive de 
partments can be regulated by statute, a revision of title 5, United States Code, 
section 22 would facilitate congressional access to such information. 

4. 1 would suppose that title 5, United States Code, section 22 could be 
amended to provide specifically that its reference to the custody, use, and preser- 


vation of records and papers shall not include statutory power to regulate access 
to or inspection of such records and papers. 












TITLE 5, UNITED STATES CODE, SECTION 1002 






5. No. I believe that the legislative history of section 3 (c) of the Adminis- 
tive Procedure Act shows that Congress was not then concerned with the specific 
problem of what categories of information should be made available by agencies 
to the public. As stated in the Senate comparative committee print of 1945 
(APA Legislative History, p. 17), “This subsection merely provides that appro- 
priate matters of official record shall be made available to properly interested 








1 This statement reflects my personal views only, and not those of the Interstate Com- 
merce Commission. 
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I am aware of nothing in the history of section 3 (c) which indicates 
n this legislation Congress was particularly concerned with the availability 
ormation to the public, Congress, or the press. It should be noted that 
ection 8 (¢c) is subject to the introductory clause of section 3 which reads that 
“gxcept to the extent that there is involved (1) any function of the United 
States requiring secrecy in the public interest, or (2) any matter relating solely 
to the internal management of any agency.” Thus, section 38 (c) implicitly 
recognizes agency power to determine what are public records and, to sume 
extent at least, to whom they shall be disclosed. : eae 

g. Nothing in section 3 (c) or its legislative history indicates that Congress 
was defining any general public right to information. Similarly, there is no 
indication that the draftsmen of section 3 (c) intended to deal in any way with 
the power of Congress to obtain information. ; ; : ; . ; 

7. Ido not know of any definition of “official record” as used in title 5, United 

States Code, section 1002 (c). It presumably includes the records of formal 
regulatory proceedings, as well as those documents which other statutes pre- 
gribe as public records. 
' § No, 1 believe it includes various types of documents which are required 
by law to be filed with agencies with a view to such documents being available 
to the public—such as the tariffs and annual reports filed by carriers under the 
Interstate Commerce Act. 

9, There is nothing in section 8 (c) of the APA or its legislative history which 
indicates that it was intended to cover intra-agency memorandums and staff ree- 
ommendations which are preliminary to official agency action. It would appear 
that an agency is under no duty to preserve such documents; conversely the 
concept of “official record” would seem to refer to records which an agency 
must preserve and keep available. 

10. On its face section 3 (c) of the APA does not apply to every written docu- 
ment, because the introductory clause of section 3 excepts from paragraph (c) 
functions of the United States requiring secrecy in the public interest and matters 
relating solely to the internal management of an agency. Moreover, the phrases 
“public records” and “matters of official record” seem to be limited to ducu- 
ments which embody final official action—as distinguished from preliminary 
working papers, etc. 

11. I incline to believe that it is not practicable to define the term “official 
records’ in a comprehensive way applicable to many agencies with diverse 
functions. Such a definition could specify such obvious matters as the records 
of public proceedings and documents required by law to be preserved fur public 
inspection; however, such a partial enumeration might give rise to an unin- 
tended inference that no other documents shall coustitute “official record.” 
Perhaps it would be more feasible for Congress to specify in particular sub- 
stantive statutes the documents which it desires to treat as official records. 

12. Do not know of any. 

13. Such decisions, if made, would be made by the Interstate Commerce 
Commission. 

14. None. 

15. The words “persons properly and directly concerned” on their face seem 
to contemplate a group smaller than the general public. To me this indicates 
that the draftsmen were thinking about the rights of persons directly affected 
by administrative action, rather than about general infurmation problems. 

16. My answer would depend upon whit definition, if any, is given to “official 
record.” Under the Interstate Commerce Act, there is no reason, for example, 
why the records of public regulatory proceedings should not be available to gen- 
eral public inspection, as they are. However, there may be cases in which 
agencies properly withhold disclosures of certain types of business information 
except to persons with a specific interest. 

17. No opinion. 

18. The Interstate Commerce Commission normally would not make evailable 
for general public inspection such matters relating to internal management as 
budget and personnel files. 

19. The Interstate Commerce Commission. 

20. I do not know whether there is a need for such itemization. 

_ 21. I am informed that the Commission has not relied upon title 5 United 
States Code section 1002 (c), as authority for holding information confidential. 

22. Such decisions would be made by the Commission. 

23. None. 

24. Generally, to clarify the purpose and scope of title 5, United States Code, 
section 1002 (c). 
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25. No opinion; because this and the related questions involve deli 
tions of constitutional law which I have not had occasion 
ticular cases. 

26. No opinion. 

27. None. 

28. No opinion. 

29. No opinion. 

30. No opinion. 

31. I have not had an opportunity te 
Presidential authority. 

82. No opinion. 


"ALE Ques. 
to explore in oor 













) study possible statutory sources of Such 


TITLE 18, UNITED STATES CODE, SECTION 1905 


33. Yes; in the sense that any restriction, no matter how reasonable. is bound 
to impede or slow down the free flow of information. 

34. The meaning of the phrase “not authorized by law” is not clear when reaq 
alone. However, it may become clear when read in the light of substantive 
Statutes administered by a particular agency. For example, section 20 of the 
Interstate Commerce Act authorizes the Commission and its employees to inspect 
the records and properties of railroads and prohibits disclosure by an employee 
of the Commission of information so obtained unless he is so directed by the 
Commission or by a court or judge. Reading the two statutes together, both 
prohibit an employee of the Commission from disclosing such information unless 
directed by the Commission or by a court. 

35. In the situation described above, the specificity of section 20 of the Inter. 
state Commerce Act suggests that a subpena issued by a congressional com. 
mittee might not protect an employee of the Commission. However, if the sub. 
pena were addressed to the Commission, no such problem would arise since the 
Commission is empowered to disclose such information. 

36. I have no opinion, because I do not know whether or to what extent it has 
been used to deny information to committees of Congress. 




















EXECUTIVE ORDER 10501 


37-38. I am uncertain, because any concerted program with respect to defense 
and security information must deal with information which is subject to regula- 
tion by Congress as well as to information which may be subject to the control 
of the President as Commander in Chief. 

39. I suspect that the courts would not welcome the job of reviewing security 
classifications. Rather, I would suggest that periodic congressional review of 
classification procedures would be more appropriate and more effective. 

40. In the absence of inconsistent legislation, I believe that Executive Order 
10501 applies to independent regulatory commissions. First, it applies to them 
in express terms. Secondly, in the absence of legislation, only the President is 
in a position to develop a consistent program for all of the agencies. Third, as 
a practical matter, an agency which does not comply with the order might be 
denied access to classified material necessary to the performance of its functions. 

41. I doubt if there is a simple categorical answer to this question. I doubt if 
the President can regulate the information policies of an independent regulatory 
agency insofar as those policies relate to its statutory functions and do not 
involve relationships with the President or the executive departments. However 
when an independent agency’s operations have an impact on the President’s con- 
stitutional functions, particularly in time of war or national emergency, I am 
unwilling to say that the President lacks power to prescribe a coordinated 
information policy, particularly in the absence of action by the Congress. 

#2. As the subcommittee is aware, the President and the executive depart- 


ments have repeatedly asserted a power to withhold information even fron 
the (‘ongress. 





















Tn the absence of statutory provisions dealing with the subject of information, 
I believe that a Government agency possesses a certain amount of authority, 
inherent in orderly efficient administration of public business. to define or 
restrict the information in its possession which it will make available to the 
general public. Of course. Congress is entitled to obtain from an agency infor- 
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pation which the agency might be justified in withholding from the general 
Hiriependent agencies, such as the Interstate Commerce Commission, routinely 
ae available to the Congress so many types of information that it is difficult 
find in present practice examples of information which Congress is not 
sntitled to obtain. However, I think there would be agreement that ordinarily 
he members of an independent commission should not be questioned as to their 
ental processes in the exercise of their quasi-judicial powers, any more than 
indges OF jurors can be SO questioned. z 

"43, In the absence of controlling court decisions, lawyers can only look to 
actual practice under the Constitution. rhere is an imposing history of suc- 
wessftll refusals by the President and the heads of executive departments to 
ake available to the Congress certain types of information. Thus, if only asa 
yatter of history and practice, I find it hard to say that there is no such dis- 
wetionary power in the executive branch, although | am not competent to define 
the limits of such discretion. 

















Exuinpit XII 










NATIONAL LABOR RELATIONS BOARD, 
OFFICE OF THE GENERAL COUNSEL, 
Washington, D. C., August 2, 1956. 






fon. JouN E. Moss, 
Chairman, Government Information Subcommittee, 
Committee on Government Operations, Washington, D.C. 

Deak CONGRESSMAN Moss: This is in response to your subcommittee’s request 
for my answers to the suggested questions posed by the subcommittee for its 
legal panel discussion on June 19 and 20, 1956. May I say that I regret that 
cdreumstances have precluded my replying at an earlier date. 

I shall comment upon the questions, without repeating them, in the order in 
which they appear in the questionnaire. 




















TITLE 5, UNITED STATES CODE, SECTION 22 












1. So far as I know we have not relied on this statute as the basis for with- 
holding information from either the public or a congressional committee. As 
we have previously indicated, in the September 28, 1955, answer of Acting 
Chairman Rodgers to the subcommittee’s questionnaire, and in testimony before 
the subcommittee on January 27, 1956, our records are not treated as confidential. 
With the exception of personnel security information relating to Executive Orders 
9835 and 10450, the only matters treated as confidential by the agency are such 
papers as preliminary drafts of proposed Board decisions and memoranda or 
other internal communications among Board members, the General Counsel, and 
personnel within the various sections of the agency. 

2. lassume this statute includes the independent regulatory agencies. 

3. It would not do so as to our agency because, as already noted, we have not 
relied upon the statute as a basis for withholding information. 

4. It is my considered opinion that, as General Counsel for the National Labor 
Relations Board, I am not in a position to suggest amendments to the statute in 
question. The statute does not relate to our agency in particular, but appears 
to concern the executive branch as a whole. Therefore, it seems to me, the 
matter of amending the statute relates to broad policy considerations with re- 
spect to which the Attorney General should be consulted. 


























TITLE 5, UNITED STATES CODE, SECTION 1002 






5. Iam not sure that I understand the import of this question, but it seems 
to me that the statute by its very language is bound to form the basis for with- 
holding information in some instances. I know of no instances, however, in 
which we have so relied upon this statute. 

6 through 11. With respect to these questions I can only say, as I have said 
inder question 4 above, that in my view broad questions such as this which relate, 
hot to our particular agency, but apparently to the executive branch generally, 
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should be addressed to the Attorney General. I suggest no criticism at all of an 
one who may have responded tu these questions with specific answers, At = 
Sume time it is my considered judgment that it would not be proper for me . 
General Counsel of this agency, to interpret or suggest amendments to legislatin 
which seems to concern the executive branch as a whole. In this connection 
I would refer the subcommittee to the document which the Attorney Genera 
has submitted to the subcommittee, entitled “Is a Congressional Committee Ry, 
titled To Demand and Receive Information and Papers From the President ang 
the Heads of Departments Which They Deem Confideutial, in the Publie Interest 

12 through 15. I know of no such case, and can only say that so far as | know 
we have not met this problem and have no rule relating to it. 



























































T. C. KAMMHOLZ, 
General Counsel. 





( 
16. In our experience this section of the statute has not resulted in the With. oe offic 
holding of information. Accordingly, 1 have no reason to believe that amend. oe the 
ment of the statute would affect our policies one way or the other. en Sil 
17. Yes, insofar as this agency is concerned. 
18, 19. I know of no such cases. But in this connection I refer you to ou 
general policy outlined in my answer to question No. 1. 
20. I refer you to my response under questions 4 and 6 through 11, “SWER! 
21,22. I know of no such cases in this agency. - 
23. We have no such rule or directive. 
24. I refer you to my respouse under questions 4 and 6 through 11, T would 
add, however, that since we have not relied upon the statute to withhold informa. 
tion I doubt that any such amendment would affect our policy as a practical 1, What 
matter. for 
PRESIDENT’S LETTER TO SECRETARY OF DEFENSE DATED MAY 17, 1954 ee 
uthor. 
25 through 52. Our agency has had occasion to refer to the President's May dosure 
17, 1954, letter in connection with personnel security information relating to subordi 
Executive Order 9835 or 10450. As I understand it, however, your question jg Code, * 
not directed to problems relating to personnel security information. Ip any yolves 1 
event, insofar as the scope of the President’s authority in this area is concerned In te 
I refer to the above-mentioned document which the Attorney General has gyb- naire, | 
mitted to the subcommittee. Office | 
cernin; 
TITLE 18, UNITED STATES CODE, SECTION 1905 sa 
aw i 
33. I do not feel that the statute operates as a barrier insofar as our agency sional 
is concerned, subor¢ 
54 through 36. I again refer you to my responses to questions 4 and 6 through - this le 
11. inforn 
EXECUTIVE ORDER 10501 Rathe 
at the 
37 through 41. Since our agency does not classify information pursuant to this would 
Executive order, I have no comment to offer upon the applicability of the order brane 
to our agency or others. With respect to the policy questions asked I aguin refer 
to the above-mentioned document submitted by the Attorney General. 2 ™ 
GENERAL QUESTIONS ss 
42. Our agency has not relied on any such “inherent power or right” unless cones 
it be considered to have done so in following the policy referred to in my answer Code 
to question No. 1. ated 
43. So far as I know, our agency has never claimed “uncontrolled discretion thos 
to withhold information” on any basis. We therefore have never met the prob- Stat 
lem posed. Cabi 
I regret that I have found it necessary to refrain from answering a number oT 
of the questions submitted by the subcommittee. You will understand, however, 2 
I am sure, that I have no choice but to hold myself bound by what I consider to 
be the limitations of my office. A 
Sincerely yours, autl 
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Post OrricE DEPARTMENT, 
BUREAU OF THE GENERAL COUNSEL, 
Washington, D. C., November 2, 1956. 
Hon, JOHN E. Moss, ; 
Chairman, Government Information Subcommittee, 
Committee on Government Operations, 
House of Representatives, 
Washington, D. C. 

Deak CONGRESSMAN Moss: There are transmitted herewith six copies of the 
post Office Department’s answers to the questionnaire of your committee dealing 
with the release of information. 

Sincerely, 
ABE McGrecor GOFF, 
General Counsel. 


\NSWERS TO QUESTIONNAIRE OF GOVERNMENT INFORMATION SUBCOMMITTEE ON 
GOVERNMENT OPERATIONS, HOUSE OFFICE REPRESENTATIVES 


TITLE 5, UNITED STATES CODE, SECTION 22 


1. What is your interpretation of this statute with respect to access to records 
for public inspection? By congressional committees? 

Answer. Dealing first with access by the public, we believe that this law 
quthorizes agency heads to prescribe reasonable regulations concerning dis- 
cosure of its records to the public. These regulations must be observed by 
subordinates of the agency head. Construed together with title 5 United States 
Code, section 1002, the prescribing of reasonable regulations necessarily in- 
yolves Withholding of some information. 

In testimony before your committee, and in answer to the original question- 
naire, it was stated that it is the established an‘! necessary policy of the Post 
Office Department to make the widest possible disclosure of information con- 
cerning the Department and its operations. 

With respect to access by congressional committees, we do not hold that this 
law is the basic authority of the agency head to deny information to congres- 
sional committees. However, reasonable regulations governing disclosure by 
subordinates of the agency head to congressional committees are authorized by 
this law and must be obeyed by the subordinates. The authority to withhold 
information from a congressional committee does not stem from this law. 
Rather, the withholding is based on a determination by the agency head, acting 
at the direction of the President that compliance with the congressional request 
would interfere with the proper performance of the duties of the executive 
branch of the Government and be incompatible with the public interest. 


2, Does this statute apply only to exceutive departments, or does it include 
other agencies and commissions, such as the independent regulatory 
agencies? 

Answer. This section says that “each department” may issue regulations 
concerning the records of the departments. Section 2 of the title 5 United States 
Code defines “department” as being one of the executive departments enumer- 
ated in section 1 of title 5. Section 1 of title 5 lists as executive departments 
those departments of cabinet rank. The general authority in title 5 United 
States Code, section 22 therefore seems to be confined to those departments of 
Cabinet rank, 


3. Dg you think that an amendment to this section would facilitate the Congress’ 
and the public’s right to know? 

Answer. In view of our answer to question 1 to the effect that the basic 
authority to withhold information from Congress stems from constitutional 
principles rather than from statutory enactments, we do not believe amend- 
ment of section 22, of title 5 would facilitate Congress’ “right to know.” If it 
is felt that there is a need to speed up the process of providing information, 
we believe that the matter is one for better administration rather than 
legislation. 


With respect to the right of the public to know, we believe that Congress has 
ready made law which has brought about wider dissemination of information 
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to the public. That law is the Administrative Procedure Act (5 U. g, C. 1001 
et seq.). This act directs the release of information with clearly stateq CXcep. 
tions. The exceptions are sound; should be retained; and it would be diffean 
to make them more specific. 





























4. What amendment would you suggest as a means to overconie the 
tion of this statute as a basis for withholding information? 
Answer. In view of the reasons expressed in the answer to the pr 
we would not propose specific amendments of this section. 





interpretg. 

















ior question, 











TITLE 5, UNITED STATES CODE, SECTION 1002 





5. Do you not think it paradoxical that a statutory provision clearly intended 
by Congress to make administrative information available should be as. 


serted by many agencies as authority for the denial of information to the 
public? 




















Answer. The Post Office Department does not use the authority of this gee. 
tion to withhold information from the public except in those areas ip which 
the Congress clearly indicated that withholding of certain information from the 
public was in the public interest. It does not seem paradoxical that Congress 
prescribed by this section a wider distribution of information but at the sane 


time recognized a need for withholding information in the public interest jg 
certain instances. 
































6. Does this section apply to information sought by the public? 


By congres. 
sional committees? 

















Answer. This section clearly applies to information sought by the public 
The Congress recognizes in this law the right of the executive to withhold 
certain information from the public in the public interest. It could be argued 
that certain of the exceptions in the Administrative Procedure Act authorize 
the withholding of information from the Congress. It is the view of the De. 
partment, however, that there should be a presumption, in all cases, that the 
Congress and congressional committees are “persons properly and directly con- 
cerned.” For all practical purposes, refusal to disclose information to the 
Congress or to congressional committees would be based on the fact that com. 
pliance would interfere with the proper performance of the duties of the 
executive. This section, however, would appear to justify withholding of records 
which, for example, would include inspectors’ reports of their investigations, the 


confidential character of which must be maintained if the flow of information 
is to be encouraged. 

















































































7. What is an “official record” within the meaning of title 
Code, section 1002 (c)? 











5, United States 




















Answer. “Official record” is not defined in this section. 
of the basic law is “public records.” The text of the section speaks only of 
“official records.” Reference may be made to the Attorney General’s Manual 
on the Administrative Procedure Act, pages 24-25. Whatever the words may 
cover, the “official record,” by law need not be made available to everyone. Such 
exceptions as ‘‘available to persons properly and directly concerned” and “except 
information held confidential for good cause found” support withholding of some 
“official records.” 

In the Post Office Department the “official record” of for example a contract 
matter is confined to the’ advertisement for bids, the specifications, the bids, 
abstracts of bids, notices of acceptance and award, and the contract itself. 
Additional items might be added to the record such as the vouchers claiming 
payment under the contract and evidence of payments actually made. The 
“official record” would not include memorandums exchanged within the Depart: 
ment concerning the decision to seek bids, comments on the qualifications of bid- 
ders, and similar memorandums. 

In legislative matters an “official record” is made. The record includes the 
request of a congressional committee for a report on the pending legislation, 
and the Department’s final report. The record would not include memorandums 
prepared for intradepartment distribution concerning the merits of the legis- 
lation, the draft of the proposed report sent to the Bureau of the Budget for 
advice concerning the relationship of the report to the program of the President, 
or the Bureau of the Budget’s response. Even though the “official record” is 
made it is not available for public inspection and in many instances not even 
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gilable for individual Members of the Congress until such time as the com- 
mittee to which the report is addressed has released the report. In this situa- 
os the “official record” is not only a departmental record but also a record of 
committee of Congress. 


§, Does that term refer only to records of official action taken by an agency? 
“ answer. In general, refer to our answer to question No. 7. The official action 
taken by the agency is, of course, a part of the “official record” and in the Post 
office Department at least is available to the public unless the record itself falls 
githin the exceptions of section 1002 (c). 


9, Does it include information gathered by its staff, recommendations of staff, 
' yeports made, intermediate reports and findings of its staff, and other 
matters on the subject under consideration? 


Answer. See our comments to question No. 7. 


10, Does it include every written document? If not, please specify. 


Answer. The “official record’ does not include every written document. For 
specific exceptions see our answer to question No. 7. 


11. Do you think the term “official records” should be defined specifically in 
the statute? 

Answer. As observed by the Attorney General in his Manual on the Adminis- 
trative Procedure Act (1947) pages 24-25, definition of the words “official 
record,” because of the many types of official records, is difficult. In fact, it is 
almost impossible. The individual agencies in many instances must make their 
own definition in accordance with their particular functions. 


12, If there are cases in which your department or agency has applied the ex- 
ception of ‘‘any function of the Government requiring secrecy in the public 
interest” to withhold information otherwise required to be divulged by title 
5, United States Code, section 1002, please list them. 

Answer. Based in part at least on the several exceptions in the opening phrase 
of section 1002 of title 5, and the exceptions in subsection (c) of that section, 
the Department has by regulation prescribed that certain records and information 
are privileged and may not be disclosed by subordinate officers or employees of 
the Department without authorization. Such records and information include 
reports of the Postal Inspection Service, names and addresses of patrons and 
former patrons of the service and post office box holders, records regarding mail 
matter, postal savings accounts, and money orders. These are all for the 
protection of private citizens and their private rights as patrons of the De- 
partment. 

In this connection, please see statement of Vincent C. Burke, Acting Post- 
master General, made before a subcommittee of the Senate Committee on Post 
Office and Civil Service, May 20, 1948, copy of which we submitted with the 
replies to your first questionnaire. Mr. Burke declined to comply with a com- 
mittee subpena to produce reports and records of the Postal Inspection Service. 
13. Who determines in specific cases whether secrecy in the public interest is 

required ? 

Answer. The Postmaster General has delegated authority to the members of 
his staff to make decisions as to whether records and information should be 
released. This delegation of authority does not go below the Deputy Postmaster 
General, the five Assistant Postmasters General, the Chief Postal Inspector, 
and the General Counsel. 


14. If there is an agency rule or directive covering this requirement, please 
furnish a copy. 
Answer. Parts 114.3 and 114.4 of the Postal Manual, cover the substance of 
the answers in 12 and 13. Copy is herewith. In general, the information is 
withheld to protect private rights of patrons and the public interest. 


Ij. Who are persons “properly and directly concerned” under title 5, United 
States Code, section 1002 (c)? Is this category limited to person who are 
parties to agency proceedings or are directly affected thereby? Or does 
it include members of the general public and the press? 


Answer. Persons who are “properly and directly concerned” depend upon the 
circumstances. The Department declines to make available to the merely curious 
its “official record” of a formal proceeding involving the sale of obscene mate- 
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rials. Such would be contrary to the public interest. They are available, h 
ever, to the parties concerned in the proceeding, to the press and anyone = 
a serious interest. Clearly, the law shows that Congress intended that the 
Government files should not be opened up for every curious person, 


16. In view of the legitimate interest of the public in the functioning of depart, 
ments and agencies, in your opinion should the limitation of persons 
“properly and directly concerned” be stricken from title 5, Uniteg States 
Code, section 1002 (c)? 


Answer. No; because we do not think that the legitimate inter 
public in the functioning of the departments and agencies is in any wi 
by withholding information from those who have no reason other th 
to see it. 


est of the 
LY Lnpaired 
AN Curiosity 


17. Do you feel that existing statute and case law apart from title 5, Unite 
States Code, section 1002 (c) adequately protect the right of Parties to 
administrative proceedings against the disclosure of information of a 
private nature? 


Answer. Without thorough investigation of all the laws applicable to records 
of the Government this question cannot be answered adequately. We believe 
however, that patrons of the postal service are amply protected by statute and 
case law. 


18. If there are cases your department or agency has applied the exception of 
“any matter relating solely to the internal manageme 


nt of the agency” 
please list them. ong 


Answer. No records are available and none have been maintained which woul 
provide a specific answer to this question. 


19. Who determines, in specific cases, whether the matter “relates solely to 
internal management?” 


Answer. Tlie top officials of the Department, namely, the Deputy Postmaster 
General, the Assistant Postmasters General, the General Counsel and the Chief 
Postal Inspector, having general jurisdiction of the subject matter upon which 
inforliation requests are drawn, have authority to make this decision. 


20. Should the internal management records referred to be listed and/or iten- 
ized in order to clarify legislative intent? 


Answer. To list all “internal management” documents in law seems imprae- 

ticable. 

21. If there are cases in which your department or agency has applied the ex- 
ception of “information held confidential for good cause found” in title 5, 
United States Code, section 1002 (c), please list them. 

Answer. No are available upon 
question. 


records which to base an answer to this 


)o 


Who determines, in specific cases, whether information should be held con- 
fidential? 
Answer. The Postmaster General has delegated to his staff members authority 
to take action in these instances. 


23. If there is an agency rule or directive covering this requirement, please 
furnish a copy. 


Answer. None except Postal Manual, parts 114.3 and 114.4, copy herewith. 


24. What specific amendments or modifications of title 5, United States Code, 
section 1002, would, in your opinion, be necessary to give full effect to the 
congressional intent to make administrative information available to the 
widest possible extent? Refer to page 198, Administrative Procedure 
Act: Legislative History, “The section has been drawn upon the theory that 
administrative operations and procedures are public property which the 
general public, rather than a few specialists or lobbyists, is entitled to 
know or to have the ready means of knowing with definiteness and assur 
ance.” 

Answer. It is questionable whether section 1002, title 5, was intended “to make 
administrative information available to the widest possible extent.” [Italics 
supplied.]| There is no doubt, however, that it intended to provide for dis- 


closure of “operations and procedures.” The Congress, however, realized that 





INFO! 














there mus 
of this lar 
treated 
gsible d 
istration ‘ 
consistent 












































PRE 























95, In yo 
pos 
con 

Answe! 
proad gé 
observe. 
instructi 















26. Does 
thé 
Answe 
announce 
depart 
yj, Are 
th 
Answ 
letter. 










as, Can 
of 
Answ 
beads t 
that di 
of the 
stake, t 
Preside 


9, Dot 


é 








( 
Ans\ 

the col 

30. If 
Ans 


$1. De 













Ans 
32. If 







An 



















INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 2869 





ust be some limitation so it provided the exceptions. The basic intent 
law was to place the entire public on an equal footing. They all must 


there 


is : : ; 
: ested under the same rule. The Post Office Department gives the widest 


sible distribution to all its rules, regulations, and decisions. Sensible admin- 
. of the existing law is all that is required to make the fullest disclosure 
t with the public interest involved. 


istration 
consisten 


PRESIDENT’S LETTER TO SECRETARY OF DEFENSE DATED MAY 17. 1954 


95, In your opinion, is this letter directed to a named agency for a specific pur- 

yi pose and occasion and concerning a_ specific subject matter before a 
committee of Congress? 

answer. While this letter is addressed to the Secretary of Defense, it contains 
proad general principles which all executive departments must and should 
ghserve. Cabinet officers are the agents of the President and must observe his 
instructions. 

9%, Does any other executive department or agency have the right to assume 
that it applies to it when the letter was not specifically directed to it? 
Answer. Yes. ‘The letter announces Presidential policies. ‘The principles 
announced in this letter are applicable to similar situations and each executive 

department should apply them. 

my. Are there aly cases in which your department or agency has relied upon 
this letter as authority for withholding information? Please specify. 

Answer. There seems to have been no instance of specific reliance on the 
letter. 

9%, Can the President delegate his authority on this subject matter to the head 
of a department or agency without specific direction on each occasion? 
Answer. ‘The President may generally or specifically direct or instruct agency 
beads to withhold executive information and the agency head must comply with 
that direction or instruction. Agency heads act basically under the direction 
of the President. In specific instances where an important public issue is at 
stake, the agency head probably may desire to seek specific instructions from the 

President. 

%, Does the President have an unlimited constitutional prerogative to withhold 
any information from the Congress and/or the public when he believes 
disclosure would be contrary to the public interest? 

Answer. The Post Office Department is not the proper agency to comment on 
the constitutional authority of the President. 


30. If not, what limits are there on the President’s authority in this respect? 
Answer. See answer to question 29. 
31. Does the President have other than constitutional authority to withhold in- 
formation from the Congress and/or the public? Please specify. 
Answer. See answer to question 29. 


32. If information may be withheld only on the authority of the President, how 
must he manifest that authority in specific cases? 
(a) By Executive order? 
(b) By written instructions to a particular officer? 
(c) By instructions communicated orally or.in writing by a member of 
his staff? 
Answer. See answer to question 29. 


TITLE 18, UNITED STATES CODE, SECTION 1905 


33. Is this statute a barrier to the free flow of Government information to the 
public, to individual Members of Congress and to appropriate congressional 
committees ? 

Answer. The matters referred to in this statute, disclosure of which is for- 
bidden, do not normally reach the Post Office Department in the performance of 
its functions. However, the principle involved is of importance for all executive 
departments and to the legislative branch also. The use of the word “barrier” 
appears to indicate a basic difference in attitude toward the statute. The term 
“barrier” connotes a “hindrance” or “obstacle” while from the intent of the statute 
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the prohibition against disclosure is more a “safeguard” for the protection ot 
private rights. In this complex modern day when so little privacy is left individ. 
ual citizens and firms in their business affairs the statute is the assurance from 
our Government that they will not be injured or embarrassed by the fy dig. 
closure to the Government of the information it requires. It is fundamenty 
in a great free country that the privacy of the individual should be Protected 
to the greatest extent possible. That principle is behind the major items of the 
Post Office Department regulations found in parts 114.3 and 114.4 of the Postal 
Manual referred to in the answer to question 14 above. 

The information furnished to tax officials and agents of other executive ge 
partments embraces infinitely more than trade secrets, identity, and the Other 
items safeguarded by title 18, United States Code, section 1905. Congress and 
the public are furnished valuable statistics, surveys, reports, and forecasts baseg 
on information thus gleaned from private individuals and firms. With the pro- 
tection afforded by the statute the overall result is that more, not less, informa. 
tion is made available for everybody. In fact the statute instead of being g 
“barrier” is more a key to open the door to the flow of information. 


34. What is the meaning of the phrase “not authorized by law”? 


Answer. Please see the interpretation of this phrase by the Attorney General 
(41 Op. Atty. Gen. 26). 


35. Is a subpena issued by a congressional committee sufficient to protect an 
officer or employee of the Government if he disclosed information to the 
committee? 

Answer. We do not believe that a subpena by a congressional committee wil] 


in itself afford protection to an employee of the Government for disclosure of 
information prohibited by this section. 


36. Since title 18, United States Code, section 1905, is a criminal statute, 
should it be clarified so that information requested by a congressional com- 
mittee may not seem to come within its prohibition? 

Answer. It is a matter for congressional declaration of policy whether there 
should be amendment to this section. Amendment, however, could discourage the 
flow of information because it would be only human for private individuals to 
feel that the more who know the greater the chance of a harmful leak. 


EXECUTIVE ORDER 10501 





37. Is an Executive order the best method of providing for “safeguarding 
official information in the interests of the defense of the United States” 
or should Congress enact statutory authority to accomplish this purpose? 

Answer. We believe that the Executive order is the best method of safeguarding 
information relating to national defense. In it detailed instructions can be given 
and needed changes can be accomplished promptly. 


88. Should Congress create any administrative or judicial procedure to insure 
timely review of classification and removal or downgrading of classification 
where appropriate? 5 

Answer. We do not believe it necessary for Congress to create any administra- 
tive or judicial procedure to insure timely review of classification of defense in- 

formation. Executive Order 10501 provides such a procedure. It establishes a 

flexible system that is attended by necessary safeguards for the Nation’s security. 


89. Is it possible to provide any legal remedy for abuse of classification authority 
or for failure to review and remove security classification where appro 
priate? If so, what form of relief do you suggest? 


Answer. We believe that corrective administrative action within the executive 
branch is preferable to legal remedies. 


40. In your opinion, does this Executive order apply to the independent regulatory 
agencies and commissions? 


Answer. We do not believe that this question is for answer by the Post Office 
Department. 


41. In view of the Humphrey case (295 U. S. 602), does the President have the 


authority to control the information policies of the independent regulatory 
agencies and commissions? Please give reasons. 


Answer. See answer to question 40. 
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GENERAL QUESTIONS 


» Ip your opinion, do the heads of departments, agencies, or commissions have 
* any “inherent power or right” (i. e., not derived from statute) to withhold 
information from the Congress and/or the public? Please explain. 
Answer. In our opinion the authority of the agency head stems only from the 
president’s authority under the Constitution. 


g, It was the unanimous opinion of the legal experts who appeared before this 
‘subcommittee on May 8 and 9, 1956, that there is no legal basis for the claim 
of “uncontrolled discretion to withhold information and papers in the 
public’s interest” in support of the President’s letter of May 17, 1954. In 
your opinion, is the view of these legal experts justified? Please give 
reasons. 
Answer. We believe the President has authority to withhold information in 
the public interest and that neither Congress nor the courts can control his 
disretion in exercising this authority. Under the doctrine of separation of 
ers, the President in discharge of his constitutional duties and powers, must 
judge what to keep secret in the public interest or what it would be in the public 
interest to disclose. This is not an uncontrolled discretion because he is ac- 
suntable to all the people. Public opinion is a powerful restraint on arbitrary 


action. 





Part 114 INFORMATION ON POSTAL MATTERS 





114.1 INQUIRIES 





Make all inquiries in regard to mail of your postmaster. If you have good 
reason to keep the knowledge of your inquiry from your postmaster, address 
your inquiry to the Post Office Department, Washington 25, D. C. 





114.2 GENERAL POSTAL PUBLICATIONS 





21 The Postal Manual 

211 The Postal Manual contains the regulations and internal instructions 
governing the operation of the Postal Service. 

212 Chapter 1 of the Postal Manual contains the regulations governing 
domestic mail service intended to assist the mailing public in obtaining maximum 
use of this service. 

218 Chapter 2 contains corresponding regulations governing the international 
mail service. 

214 You may obtain chapters 1 and 2 (3-hole punched for filing) from the 
Superintendent of Documents, Washington 25, D. C., together with periodic loose- 
leaf supplements for approximately 1 year, for $2. 


22 Directory of Post Offices 

The Directory of Post Offices contains an alphabetical list of post offices and a 
list of post offices arranged alphabetically by States. You may purchase this 
directory with binder for $8, or without binder for $5, from the Superintendent 
of Documents, Washington 25, D. C. These prices include subscription to loose- 
leaf amendments for an indefinite period. 


23. Directory of International Mail 

The Directory of International Mail contains rates and other conditions in 
detail governing mail to foreign countries, but excludes the information covered 
in general for all countries in chapter 2 of this manual. This directory may be 
purchased with binder for $5, or without binder for $2.50, from the Superin- 
tendent of Documents, Washington 25, D. C. These prices include subscription 
tolooseleaf amendments for an indefinite period. 





114.5 PRIVILIEGED MATTER 





The following records, documents, and information are privileged matter, and 
may not be disclosed by subordinate officers or employees of the Department 
without authorization. 

a. Reports of Postal Inspectors. 

b. Records of the Postal Inspection Service. 
¢. Names of post office box holders. 
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. Names and addresses of post office patrons and former patrons, e 
provided in 123.5. 


Records regarding mail matters. 
Records regarding postal savings accounts. 
Records regarding money orders. 


XCEDt ag 
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114.4 AVAILABLE RECORDS 






41 Formal hearing records.—You may inspect formal records of 
in which a hearing has been held or offered if you have a proper interest in them 
42 Conditions—You may inspect all other records of the Department or field 
service if permitted to do so by the head of a bureau or office in the Post Office 
Department. In making such determinations, the following items will be taken 
into consideration: 
a. 
b 


proceeding 





























The interest of the person requesting permission to make the inspection, 
Whether disclosure of the information contained in the records will violate 
the privacy of mail matter. 

Whether the release of the record will jeopardize future Government ACCERs 
to information. 

d. Whether the release of the record at the time is premature and will improp- 
erly affect a pending action. 

Whether the disclosure of the record will have the effect of hindering free 
administrative decisions in the same or similar matters in the future. 
Whether the purpose for which the record is sought is prejudicial to the 
public interest. 

g. Whether the record is already otherwise made public, such as reports of 
public hearings and conferences, recorded maps, plats and documents, ree. 
ords published for the information of the public, and material of a similar 
public nature. 

43 Transfer of records.—All records of the Post Office Department and its 
field service are the property of the Department. Postmasters and other en- 
ployees are not authorized to turn over such records to other persons without 
authorization from the head of a bureau or office of the Post Office Department. 

44 Compliance with subpenas duces tecum.—Postmasters and postal en- 
ployees will comply with a proper subpena duces tecum issued by a court 
of record only after consultation with the Post Office Department and author- 
ization from the Department. When employees are authorized to comply with 
subpenas duces tecum, they will not leave the records themselves with the court 
but will leave copies prepared for that purpose. 
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45 Compliance with summons 


451 <A postmaster or other postal employee will comply with a summons 
requiring his appearance in court. He will not testify as to names and ad- 
dresses of post office patrons, mail matter, postal savings accounts, or money or- 
ders unless he is specifically directed to do so by the court after first calling 
attention of the court to this regulation. 

.452 Postal inspectors and other employees having possession of inspectors’ 
reports or Inspection Service records are prohibited from presenting such re- 
ports, records, or information in a State court or for the use of parties to a 
suit or habeas corpus proceedings in a Federal court, if the United States is not 
a party in interest. They will inform the parties interested that the regula- 
tions of the Post Office Department prohibit them from furnishing official reports, 
records, or information direct unless authorized by the Department. Should an 
attorney for a private litigant attempt to compel an employee to disclose sources 
of official information or similar privileged matter, the employee will decline 
to produce the information or matter and state that it is privileged and cannot 
be disclosed without specific approval from the Department. 

453 When appearing as a witness for the United States in Federal grand 
jury proceedings, criminal prosecutions of violations of postal laws, suits brought 
by the United States, or other actions in which the United States is a party 
in interest, postal inspectors and other officers and employees will testify as to 
their knowledge of the facts in the matter involved. 
matters, each case must be given individual 















































































With respect to privileged 
consideration as it arises. The 
Department will offer every possible assistance to the courts, but the question 
of disclosing privileged information is a matter entirely in the discretion of the 
head of the Department. 

.46 Costs. The head of any bureau or office of the Post Office Department 
may authorize copies of records which are open to public inspection to be fur- 
nished to members of the public at the cost of the person requesting them. 
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Exuipir XIV 











SECURITIES AND EXCHANGE COMMISSION, 
OFFICE OF THE GENERAL COUNSEL, 
Washington 25, D. C., July 24, 1956. 


Re Answers of Thomas G. Meeker to suggested questions for panel discussion. 






fon. Joun E. Moss, ~ 
Chairman, Subcommittee on Government Information, 


House Committee on Government Operations 
House of Representatives, Washington, D. C. 

Dear Mr. Moss: Mr. Meeker is temporarily out of town on Commission busi- 
ness. Before he left he asked me to transmit to you his written answers to 
the subcommittee’s suggested questions, which you will recall you asked him 
to submit during the panel discussion of June 22, 1956. 

Accordingly, I am enclosing an original and one copy of Mr. Meeker’s answers 
to these questions. 

Sincerely yours, 













Bruce L. CARSON, 
Associate General Counsel. 








TITLE 5, UNITED STATES CODE, SECTION 22 





1, What is your interpretation of this statute with respect to access to records 
for public inspection? By congressional committees? 

9 Does this statute apply only to executive departments, or does it include 
other agencies and commissions, such as the independent regulatory agen- 
cies? 

8. Do you think an amendment to this section would facilitate the Congress’ 
and the public’s right to know? 

4, What amendment would you suggest as a means to overcome the interpreta- 
tion of this statute as a basis for withholding information? 

Answer. (1-4). This section by its terms and the definitions contained in the 
statute is applicable solely to heads of the executive departments. Thus, I 
have had no occasion to gain any special experience with respect to its applica- 
tion. From a reading of the section it would appear that it recognizes the ne- 
cessity for centralized control over the divers records and information which 
fall within the scope of these departments. On its face it would not appear to 
prohibit the head of a department from making information available to the 
Congress where it may be appropriate in the public interest to do so. Accord- 
ingly, I do not have any amendment to suggest. 
























TITLE 5, UNITED STATES CODE, SECTION 1002 












5. Do you not think it paradoxical that a statutory provision clearly intended 
intended by Congress to make administrative information available should 
be asserted by many agencies as authority for the denial of information to 
the public? 

6. Does this section apply to information sought by the public? By congres- 
sional committees? 

Answer (5-6). The apparent paradox—which does not really exist—is created 
by the fact that the question assumes a state of facts inconsistent with the 
specific provisions included in the statute. The section, itself, contains specific 
exceptions and limitations with respect to the disclosure of information. The Ad- 
ministrative Procedure Act, Somewhat like the Federal Rules of Civil Procedure, 
in substance is intended as a procedural code covering generally the rights and 
procedures available to persons who may have business before an agency. The 
section recognizes that the public interest may require that certain informa- 
tion not be divulged even to those persons directly involved in agency pro- 
ceedings. The section is not concerned with the informational policies of ad- 
ministrative agencies as regards the general public, nor with the relationship be- 
tween an agency and a congressional committee. It recognizes the need for 
parties to obtain information and also the need for nonpublie treatment in 
certain situations and attempts to work out a compromise fair to the parties 
without undue impairment of the public interest which the agency must defend. 
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7. What is an “official record” within the meaning of title 5 United 
section 1002 (c) ? States Code, 


8. Does that term refer only to records of official action taken by an agency? 


Answer (7-8). We agree with the Attorney General’s Manual on the Admin; 
trative Procedure Act (p. 24) : —— 
“The term ‘official record’ is difficult of definition. In general, it may be Stat 
that matters of official record will include (a) applications, registrations - 
tions, reports and returns filed by members of the public with the agency ™ 
suant to statute or the agency’s rules, and (b) all documents embodying cous 
actions, such as orders, rules and licenses. In formal proceedings, the pleadings 
transcripts of testimony, exhibits, and all documents received in evidence © 
made a part of the record are ‘matters of official record.’ 4 

“Section 3 (c) does not purport to define ‘official record.’ Each agency must 
examine its functions and the substantive statutes under which it operates t 
determine which of its materials are to be treated as matters of official record 
for the purposes of the section. Indicative of the types of records which are 
considered official records by Congress are maps, plats, or diagrams jn the 
custody of the Secretary of the Interior (5 U.S. C. 488), records, books Or papers 
in the General Land Office (28 U. S. C. 672), and registration Statements filed 
with the Securities and Exchange Commission under the Securities Act (15 
U. S. C. 77f).” 

With respect to formal proceedings before the Commission. 
Rule of Practice [IX (a) provides that the record includes 
notice of hearings, responsive pleadings, proofs of service, 

ations filed in the course of proceedings and rulings ther 
testimony, the exhibits received at the hearing, any proposed findings and con. 


clusions submitted by the parties, and any intermediate decisions and exceptions 
thereto.” 


the Commission's 

“the moving papers, 
any motions or appli- 
eon, the transcript of 


9. Does it include information gathered by its staff, recommendations of staff, 
reports made, intermediate reports and findings of its staff, and other mat. 
ters on the subject under consideration ? 

10. Does it include every written document? If not, please specify. 

Answer 9-10). Here again we agree with the Attorney General’s manual 
on the Administrative Procedure Act (p. 25) : 

“The great mass of material relating to the internal operation of an agency 
is not a matter of official record. For example, intra-agency memorandums and 
reports prepared by agency employees for use within the agency are not official 
records since they merely reflect the research and analysis preliminary to off- 
cial agency action. Intra-agency reports of investigations are, in general, not 
matters of official record; in addition, they usually involve matters of internal 
management and, in view of their nature, must commonly be kept confidential.” 

Accordingly. the term “official record” does not include all written documents 
nor informal staff memorandums. 


11. Do you think the term “official records” should be defined specifically in 
statute? 


Answer. We have experienced no problem by reason of the fact that the term 
“official record” is not defined. It seems best to have no specific definition in 
view of the variety of statutes which are administered by the various agencies 
and a specific definition of an all-encompassing variety would be difficult to draft. 


12. If there are cases in which your department or agency has applied the 
exception of “any function of the Government requiring secrecy in the 
public interest” to withhold information otherwise required to be divulged 
by title 5, United States Code, section 1002, please list them. 

Answer. I am unaware of any instance where the Commission has relied upon 
the statutory exception of “any function of the Government requiring secrecy in 
the public interest” to justify the withholding of information otherwise required 
to be divulged. The exception, however, is consistent with rules adopted by 
and the practice followed by the Commission under its acts providing for non- 
public treatment of certain limited categories of information. 


18. Who determines in specific cases whether secrecy in the public interest is 
required ? 


Answer. The Commission. 


14. If there is an agency rule or directive covering this requirement, please fur- 
nish a copy. 
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Answer. Copies of pertinent Commission rules were previously furnished to 
Committee in response to its earlier questionnaire. (See Committee Print, 


= lies From Federal Agencies to Questionnaire, November 1, 1955, p. 430.) 


Rep 

+ who are persons “properly and directly concerned” under title 5, United 

. States Code, section 1002 (c)? Is this category limited to persons who are 
parties to agency proceedings or are directly affected thereby? Or does 
it include members of the general public and the press? 

Answer. We agree with the Attorney General’s Manual on the Administrative 
procedure Act (p. 25): the phrase “persons properly and directly concerned” is 
qescriptive of individuals who have a legitimate and valid reason for seeking 
access to an agency’s records. Accordingly, this category would include persons 
who are parties to or directly affected by agency proceedings, but not members of 
the general public or press, However, in public proceedings, of course, the gen- 
eral public and press would have equal accessibility to the information developed 
insuch hearings. 

16. In view of the legitimate interest of the public in the functioning of depart- 
ments and agencies, in your opinion should the limitation of persons “prop- 
erly and directly concerned” be stricken from title 5, United States Code, 
section 1002 (c)? 

Answer. Our experience under the act has not indicated the advisability of 
eliminating the limitation contained in the section to persons “properly and di- 
rectly concerned.” The Administrative Procedure Act attempted to create a 
balance between the legitimate interests of litigants on the one hand and those of 
the agency on the other, to fulfill properly its functions. The legitimate interest 
of the public does not necessarily always coincide with the legitimate interests of 
litigants. The act recognized that an agency could not operate at all times in a 
“goldfish bowl” ; indeed, that it might be detrimental to parties appearing before 
the agency if it did so. Persons whose business transactions or proposed trans- 
actions must be disclosed to a Government agency for one reason or another 
often have a legitimate interest in the privacy of such transactions or plans and 
in withholding them from being disclosed to the general public. That fact that 
they may feel it necessary or appropriate to disclose information about their pri- 
vate affairs to a Government agency does not mean that in all cases such infor- 
mation should be required to be made available to the public at large. The 
Administrative Procedure Act attempted to resolve these conflicting require- 
ments and the removal of the phrase might well lead to an impairment of the 
effective functioning of the act and the protection of the public interest. 


17. Do you feel that existing statute and case law apart from title 5, United 
States Code, section 1002 (c), adequately protect the right of parties to 
administrative proceedings against the disclosure of information of a 
private nature? 

Answer. While other existing statutory law and court decisions might ade- 
quately protect the rights of parties in administrative proceedings against the 
disclosure of private information, the provisions of section 1002 (c) are con- 
sistent with the legal principles and policies in this area. 


18. If there are cases your department or agency has applied the exception of 
“any matter relating solely to the internal management of the agency,” 
please list them. 

19. Who determines, in specific cases, whether the matter “relates solely to inter- 
nal management?” 

20. Should the internal management records referred to be listed and/or item- 
ized in order to clarify legislative intent? 

Answer. (18, 19, 20). As pointed out in the Commission’s reply to the commit- 
tee’s previous questionnaire (see answer to item 14) generally personnel matters 
and other matters that may be considered to relate solely to the internal man- 
agement of the agency are not placed in public files, although appointments to 
and resignations from positions with the Commission are made public. See also 
responses to items 9 and 10 above. Policies and decisions in this area are deter- 
mined by the Commission. I am unaware of any problem which has arisen in 
this area and it would seem both unnecessary and disadvantageous to attempt to 
formulate an exhaustive list of internal management records, for the same rea- 
sons noted in the response to item 11 above. 
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21. If there are cases in which your department or agency has applied the ex 
ception of “information held confidential for good cause found” . 


; z . in titl 
United States Code, section 1002 (c), please list them. 5, 
22. Who determines, in specific cases, whether information should be helq con 
fidential ? ; 


23. If there is an agency rule or directive covering this requirement, please fur. 
nish a copy. 

Answer (21, 22, 23). In substance, this provision is similar to those contained 
in various acts administered by the Commission, providing for nonpublic tregs. 
ment of certain categories of information where required in the public interest, 
Copies of the pertinent rules and regulations have been previously furnished tp 
the committee in response to its earlier questionnaire. The rules and determina. 
tions thereunder are made by the Commission. Statistics with respect to the 


application of these provisions also have been previously furnished to the 
committee. 


24. What specific amendments or modifications of title 5, United States Code 
section 1002, would, in your opinion, be necessary to give full effect to 
the congressional intent to make administrative information available to 
the widest possible extent? Refer to page 198, Administrative Procedure 
Act: Legislative History, “The section has been drawn upon the theory 
that administrative operations and procedures are public property which 
the general public, rather than a few specialists or lobbyists, is entitleg 
to know or to have the ready means of knowing with definitenesg anq 
assurance.” 

Answer. In our experience no problem has arisen indicating the need for any 
amendments. The statement quoted in the question must be considered in the 
context of the immediately preceding sentence in which the committee noted that 
the purpose of these provisions was to “require agencies to take the mystery out 
of administrative procedure by stating it.” [Emphasis added.] In other words, 
persons who have business before an agency should be able to know the manner 
in which the matters in which they are interested will be handled so that they 
ean most effectively present their case. 


PRESIDENT’S LETTER TO SECRETARY OF DEFENSE DATED MAY 17, 1954 


25. In your opinion, is this letter directed to a named agency for a specific purpose 
and occasion and concerning a specific subject matter before a committee 
of Congress? 

26. Does any other executive department or agency have the right to assume 
that it applies to it when the letter was not specifically directed to it? 

27. Are there any cases in which your department or agency has relied upon 
this letter as authority for withholding information? Please specify. 

Answer (25-27). The President's letter enunciates basic principies which 
would be applicable in other analogous situations. The possible application of 
these principles to the Commission was discussed in the Commission’s response to 
item 15 (c) of the committee’s earlier questionnaire and in the testimony given 
before the committee on January 31, 1956. 

The application of these particular principles to the Commission also was dis- 
cussed before the Subcommittee on Antitrust and Monopoly of the Senate Com- 
mittee of the Judiciary, where a member of that committee noted that “* * * it 
would be disorderly, the operation of any Commission would be made almost 
impossible, if questions could be asked with respect to communications within a 
Commission by members of the Commission with the employees and others. You 
eouldn’t maintain any discipline, you couldn’t maintain any regularity of opera- 


tion” (hearings before the subcommittee on S. Res. 61, pt. 1, p. 387, July 18, 
1955). 


28. Can the President delegate his authority on this subject matter to the head 
of a department or agency without specific direction on each oceasion? 

29. Does the President have an unlimited constitutional prerogative to withhold 
any information from the Congress and/or the public when he believes dis- 
closure would be contrary to the public interest? 

30. If not, what limits are there on the President's authority in this respect? 

31. Does the President have other than constitutional authority to withold in- 
formation from the Congress and/or the public? Please specify. 
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9 If information may be withheld only on the authority of the President, how 
~~ must he manifest that authority in specific cases? 
(a) By Executive order? : 
(b) By written instructions to a particular officer? . , 
(ce) By instructions communicated orally or In writing by a member o 
his staff? 
inswer (28 32). These questions raise constitutional issues which have been 
Fe pject of much discussion for many years. I have had no particular exper i- 
=e this field and, accordingly, do not believe it would be either advisable 
os ipful to comment on these questions as to which I understand the Attorney 
ool has submitted to the committee a very extensive memorandum. 


TITLE 18, UNITED STATES CODE, SECTION 1905 


33. Is this statute a barrier to the free flow of Government information to the 
: public, to individual Members of Congress and to appropriate congressional 
committees ? 

34, What is the meaning of the phrase “not authorized by law”? 

35, Is a subpena issued by a congressional comunittee sufficient to protect an 
officer or employee of the Government if he disclosed information to the 
committee? 

36, Since title 18, United States Code, section 1905, is a criminal statute, should 
it be clarified so that information requested by a congressional committee 
may not seem to come within its prohibition? 


Answer (33-36). This is a criminal statute as to which the Department of 
Justice has primary enforcement jurisdiction and I unuerstand opimuons of the 
Attorney General as to its application have been previously made available to 
the committee. 

The statute is analogous to provisions which are found in many of the sub- 
stantive statutes, some of which were mentioned during the panel discussion. 
Since the statute provides that the information can be made available where 
authorized by law, it would not appear to be a barrier to the flow of Government 
information. I am not aware of problems which may have arisen under the 
statute which would make necessary any amendments. 


EXECUTIVE ORDER 10501 


37. Is an Executive order the best method of providing for safeguarding official 
information in the interests of the defense of the United States or should 
Congress enact statutory authority to accomplish this purpose? 

38. Should Congress create any administrative or judicial procedure to insure 
timely review of classification and removal or downgrading of classification 
where appropriate? 

39. Is it possible to provide any legal remedy for abuse of classification authority 
or for failure to review and remove security classification where appropri- 
ate? If so, what form of relief do you suggest? 

40. In your opinion, does this Executive order apply to the independent regulatory 
agencies and commissions? 

Answer. (57-40). The order by its terms is applicable to independent regu- 
latory agencies and commissions and is based on the premise that centralized 
control over Classification of information of the type covered by the order is 
essential to effective protection of data relating to the security of the Nation 
The Commission does not, itself, classify such material but relies upon the classifi- 
cations designated by the Department of Defense or other classifying agency. 
The Commission’s rule provides that classified defense information shall not de 
filed with it. See rule 171 under the Securities Act of 1933, rule X-6 under the 
Securities Exchange Act of 1934, and rule U-105 under the Public Utility Holding 
Company Act of 1935, all previously furnished to the subcommittee. As a result, 
the Commission does not ordinarily have problems relating to classified informa- 
tion or experience with the problems of classification. It would appear, however, 
that in view of the variety of information involved and the limited access neces- 
sarily required to be accorded to such information if an efficient security program 
is to exist, an Executive order provides the requisite flexibility necessary for 
intelligent classification in this field. 
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41. In view of the Humphrey case (295 U. S. 602), does the President have 
authority to control the information policies of the independent regulate, 
agencies and commissions? Please give reasons. ry 

Answer. Generally speaking, the President does not have authority to con 
information policies of independent agencies, except to the extent Which the 

Coustitution or statutes may give him supervision over the activities of such 

agencies of the Government. 

GENERAL QUESTIONS 


42. In your opinion, do the heads of departments, agencies, or commissions haye 
any “inherent power or right” (i. e., not derived from statute) to withhold 
information from the Congress and/or the public? Please explain, 


Answer. With respect to the nondisclosure of information the Commission 
would have those rights embodied in the statutes which it administers and the im. 
plied powers necessarily flowing from the administration and enforcement of 
these acts. In addition, there are, of course, also certain judicially recognized 
principles, such as the informers privilege, the attorney-client privilege ete 
which may be applicable depending upon the circumstances involved. a 4 


43. If was the unanimous opinion of the legal experts who appeared before this 
subcommittee on May 8 and 9, 1956, that there is no legal basis for the 
claim of “uncontrolled discretion to withhold information and papers in 
the public’s interest” in support of the President’s letter of May 17, 1954 
In your opinion, is the view of these legal experts justified? Please give 
reasons. 

Answer. This question, too, raises broad constitutional issues which are best 
answered by experts in constitutional law. There has never been a judicial test 
of the problem but as the committee is aware, there are many historical pree 
edents in this area which have been referred to by the Attorney General and 
others in support of the position taken by the Executive. 


Exuisir XV 


THE GENERAL COUNSEL OF THE TREASURY, 
Washington, November 20, 1956. 
Hon. JoHN BE. Moss, 
Chairman, Government Information Subcommittee 
of the Committee on Government Operations, 
House of Representatives, Washington, D.C. 

My Dear Mr. CHAIRMAN: In accordance with your request, I enclose herewith 
answers to the set of questions submitted by your Government Information Sub- 
committee of the Committee on Government Operations. 

As you will recall, I have already appeared and testified on this material before 
your subcommittee. The answers contained in the enclosed report are intended 
to supplement the answers already presented to you in my testimony. 

Very truly yours, 
Frep C. ScriBner, Jr., General Counsel. 


ANSWERS OF FRED ©. SCRIBNER, JR., TO QUESTIONS SUBMITTED BY THE GOVERNMENT 
INFORMATION SUBCOMMITTEE OF THE COMMITTEE ON GOVERNMENT OPERATIONS 


TITLE 5, UNITED STATES CODE, SECTION 22 


1. What is your interpretation of this statute with respect to access to records 
for public inspection? By congressional committees? 

Answer. Boske v. Comingore ((1900) 177 U. S. 459) interpreted regulations 
issued by the Secretary of the Treasury under title 5, United States Code, 
section 22, and held that such regulations authorized and required collectors to 
refuse to disclose tax records. The court made this comment (pp. 469-470), 
“The interests of persons compelled, under the revenue laws, to furnish infor- 


mation as to their private business affairs would often be seriously affected if 
the disclosures so made were not properly guarded.” In United States v. Reynolds 
( (1953) 345 U. 8.1) a claim to resist disclosure was based upon title 5, United 
States Code, section 22, and the court recognized the existence of a privilege 
to withhold military and state secrets. 
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The foregoing authorities lend weight to the belief that title 5, United States 
code, section 22, does give authority for ultimate refusal to disclose. It 
joes not seem necessary however to rely on title 5, United States Code, section 22, 
as the Administrative Procedure Act in its paragraph 3 (c) (title 5, U. S. C., see. 
1002 (c)), providing for disclosure of official records to persons “properly and 
directly concerned,” authorizes withholding in given situations. 

t would not cite title 5, United States Code, section 22 in responding to 
requests from congressional committees for information. 


9 Does this statute apply only to executive departments, or does it include other 
7 agencies and commissions, such as the independent regulatory agencies? 

Answer. I am informed that certain of the independent regulatory agencies 
take the position that this statute applies to them. I have no personal opinion on 
the subject. 
¢ Do you think that an amendment to this section would facilitate the Congress’ 

and the public’s right to know? 

Answer. It would appear that an amendment to title 5, United States Code, 
section 1002, would be more appropriate if Congress should choose to alter 
existing law as to disclosure. However, the primary authority in withholding 
information in the public interest rests upon constitutional rather than statutory 
authority. 

4, What amendment would you suggest as a means to overcome the interpreta- 
tion of this statute as a basis for withholding information? 

Answer. See answer to question 3 above. 


TITLE 5, UNITED STATES CODE, SECTION 1002 


5. Do you not think it paradoxical that a statutory provision clearly intended 
by Congress to make administrative information available should be asserted 
by many agencies as authority for the denial of information to the public? 

Answer. No. The statute provides authority for both disclosure and con- 
fidentiality. 


6. Does this section apply to information sought by the public? By congressional 
committees ? 


Answer. It applies to information sought by the public. 


7. What is an “official record” within the meaning of title 5, United States Code, 
section 1002 (c)? 
Answer. One definition of official record is given at page 24 of the Attorney 
General's Manual of 1947. In my opinion the Secretary of the Treasury also has 
the authority to designate other matters as matters of “official record.” 


§. Does that term refer only to records of official action taken by an agency? 
Answer. Not in my opinion. 


9. Does it include information gathered by its staff, recommendations of staff, 
reports made, intermediate reports and findings of its staff, and other mat- 
ters on the subject under consideration ? 

Answer. Some of the information described would constitute “a matter of 
official record.” For example, it is the opinion of the Treasury that the report 
of a Secret Service agent upon a counterfeiting case is an “official record.” 

10. Does it include every written document? If not, please specify. 

Answer. No. See answers to questions 7 and 9 above. 

11. Do you think the term “official records” should be defined specifically in the 
statute? 

Answer. While such a definition would be most difficult to prepare and would 
require great specificity, it would be helpful. 

12. If there are cases in which your department or agency has applied the ex- 
ception of “any function of the Government requiring secrecy in the pub- 
lic interest” to withhold information otherwise required to be divulged 
by title 5, United States Code, section 1002, please list them. 


Answer. There are no instances known to me since I have been General 
Counsel in which the exception has been applied. 
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13. Who determines in specific cases whether secrecy in the public interest j 
required ? ae 


Answer. See attached copy of regulations which apply to the central] offices of 
the Treasury. Major bureaus have similar regulations. ; 


14. If there iS an agency rule or directive covering this requirement Please 
. ’ ay 
furnish a copy. 


Answer. See attachment. 


15. Who are persons “properly and directly concerned” under title 5, United 
States Code, section 1002 (c)? Is this category limited to persons who ate 
parties to agency proceedings or are directly affected thereby? 


— , f : Or does 
it include members of the general public and the press? 
Answer. Congress in using this phrase meant persons with some spee 


terest—other than merely a high degree of curiosity— 
tion. 


ial in. 
“in the records in ques. 
An executor would certainly be “properly and directly concerned” in 
the tax returns of his decedent; a surety would be “properly and directly cop. 
cerned” in the record of his principal's defalcation; a shareholder of a ¢or. 
poration would doubtless in many cases be “properly and directly concerned” 
in records pertaining to the corporation. The statute would not appear to con- 
template that members of the public who have no further interest than that of 
general curiosity are persons “properly and directly concerned.” 


16. In view of the legitimate interest of the public in the functioning of de. 
partments and agencies, in your opinion should the limitation of persons 
“properly and directly concerned” be stricken from title 5, United States 
Code, section 1002 (c) ? 


Answer. No. The business of government should not be impeded by unjusti- 
fied and unrealistic requests. In United States ex rel. Stowell vy. Deming (App. 
D. C. 1921) (19 F. 2d 697) one of the alternate demands of the relator was that 
the officials of the Civil Service Commission be required to provide a list of 
certain employees of the Government, which list would have had to be pre 
pared from some 500,000 cards. The court denied the writ stating that, “If 
relator is entitled to make an investigation of defendants’ records, it follows 
that every other citizen may demand the same privilege.” 


17. Do you feel that existing statute and case law apart from title 5, United 
States Code, section 1002 (c) adequately protect the right of parties to 
administrative proceedings against the disclosure of information of a 
private nature? 

Answer. I think it advisable to have a statute along the lines of title 5, 
United States Code, section 1002 (c) because the legitimate interests of the 
public are protected by it. 
18. If there are cases your department or agency has applied the exception 
of “any matter relating solely to the internal management of the agency,” 
please list them. 


Answer. The attached regulations except official records relating solely to 
internal management from those made available for disclosure. No specific 
instances under these regulations have been brought to my attention. I am not 
aware of any disputes that have arisen over the application of the regulations. 
19. Who determines, in specific cases, whether the matter “relates solely to inter- 

nal management?” 


Answer. See answer to question 13 above and title 31, Code of Federal Regula- 
tions, section 1.2 (g). 


20. Should the internal management records referred to be listed and/or itemized 
in order to clarify legislative intent? 
Answer. An all inclusive list setting forth documents in great detail would be 


required. Its preparation would be a time-taking and expensive task and it 
would need constant revision to be kept up to date. 


21. If there are cases in which your department or agency has applied the excep- 
tion of “information held confidential for good cause found” in title 5, 
United States Code, section 1002 (c), please list them. 


Answer. Information is held to be confidential for good cause found when it 


falls within the categories listed at title 31, Code of Federal Regulations, see- 
tion 1.2 (e). 
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who determines, in specific cases, whether information should be held con- 
) , 
fidential? 
Answer. See | | 
, If there is an agency rule or directive covering this requirement, please fur 
nish a copy. 
answer. See attachment. 


answer to question 138. 


o4 What specific amendments or modifications of title 5, United States Code, 
~" section 1002 would, in your opinion, be necessary to give full effect to the 
congressional intent to make administrative information available to the 
widest possible extent? Refer to page 198, Administrative Procedures 
Act: Legislative History, “The section has been drawn upon the theory 
that administrative operations and procedures are public property which 
the general public, rather than a few specialists or lobbyists, is entitled 
to know or to have the ready means of knowing with definiteness and assur- 
ance.” ih 
Answer. The quoted sentence from the legislative history of the Administ rative 
procedure Act affords a convenient guidepost. Administrative operations and 
procedures should be public property. The Administrative Procedure Act was 
designed to secure to the public the right to know how and where to do business 
with the Government, what the applicable precedents in a given Case are, ete. I 
jonot believe that it was designed or intended to disclose to curiousity seekers, or 
those with no need to know, private and confidential information obtained from 
private citizens in the course of the Government’s sovereign operations. 


PRESIDENT’S LETTER TO SECRETARY OF DEFENSE DATED MAY 17, 1954 


95, In your opinion, is this letter directed to a named agency for a specific pur- 
pose and occasion and concerning a specific subject matter before a com- 
mittee of Congress? 

Answer. This question does describe the letter of May 17, 1954. A different 
question is whether the letter of May 17 was something in addition to the char- 
acterization given to it by the question. 


%. Does any other executive department or agency have the right to assume 
that it applies to it when the letter was not specifically directed to it? 
Answer. Other Government departments or agencies could assume that a 
similar letter would be issued to them in similar circumstances and to that extent 

could rely upon the letter of May 17. 


Yj. Are there any cases in which your department or agency has relied upon 
this letter as authority for withholding information? Please specify. 
Answer. No. 


4%. Can the President delegate his authority on this subject matter to the head 
of a department or agency without specific direction on each occasion? 
Answer. It is the President's right, and his alone, to determine the action neces- 
sary to maintain the separation of powers between the executive branch and the 

legislative branch of the Government. 

29. Does the President have an unlimited constitutional prerogative to with- 
hold any information from the Congress and/or the public when he believes 
disclosure would be contrary to the public interest? , 

Answer. When he believes disclosure would be contrary to the public interest, 
yes. 

30. If not, what limits are there on the President's authority in this respect? 

Answer. See answer to question 29. 


31. Does the President have other than constitutional authority to withhold 
information from the Congress and/or the public? Please specify. 
Answer. I am not certain that I have knowledge of all existing statutes which 
authorize the President to withhold information from the Congress and/or the 
public. Certainly, such statutes do exist. For example, {6103 of the Internal 
Revenue Code of 1954 authorizes the President to grant or deny the public and 
the committees of Congress access to certain tax returns. 


69222—57—pt. 12 16 
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32. If information may be withheld only on the authority of the Pr 
must he manifest that authority in specific cases? 


Answer. The President is not limited as to the mode of Communicating his 
decision. 


esident, how 


TITLE 18, UNITED STATES CODE, SECTION 1905 


33. Is this statute a barrier to the free flow of government information to 
public to individual Members of Congress and to appropriate Congressiona} 
committees? 

Answer. A criminal statute of this type tends to impede the “free flow of Gov. 
ernment information” to some persons, but on an overall basis it protects infor. 
mation against improper disclosure and thereby encourages the greater flow 
of information to the Government, which information is essential to the dis. 
charge of its functions. Failure to provide this protection would tend to dry 
up Vital sources of information. 


34. What is the meaning of the phrase “not authorized by law’? 


Answer. Disclosures made pursuant to valid statutes or Executive orders are 
“authorized by law.” The General Counsel of the Treasury has taken the posi- 
tion that disclosures authorized in regulations issued by the Secretary under 
title 5, United States Code, section 22 would also be disclosures “authorized by 
law.” The Attorney General has not agreed. 


35. Is a subpena issued by a congressional committee sufficient to protect an 
officer or employee of the Government if he disclosed information to the 
committee? 

Answer. It would depend on the circumstances of the particular case. 


36. Since title 18, United States Code, section 1905 is a criminal statute, should 
it be clarified so that information requested by a congressional committee 
may not seem to come within its prohibition? 


Answer. This is a matter to be determined by the Congress. 


EXECUTIVE ORDER 10501 


37. Is an Executive order the best method providing for “safe-guarding official 
information in the interests of the defense of the United States” or should 
Congress enact statutory authority to accomplish this purpose? 

Answer. Since in any case the final decision will be that of the President, I 
see no objection to the use of an Executive order. 


38. Should Congress create any administrative or judicial procedure to insure 
timely review of classification and removal or downgrading of classifica- 
tion where appropriate? 

Answer. My experience to date in the Treasury has not convinced me of the 
necessity of the establishment of such procedure. 


39. Is it possible to provide any legal remedy for abuse of classification author- 
ity or for failure to review and remove security classification where ap- 
propriate? If so, what form of relief do you suggest? 

Answer. While the creation of such a legal remedy is not impossible, it would, 

I believe, be difficult to draft. Because of the nature of the material subject to 

classification, discretion must be given to the classifying officer and the estab- 

lishment of objective standards to be used in overruling the judgment of such 
officer would be difficult. 


40. In your opinion, does this Executive order apply to the independent regu- 
latory agencies and commissions? 
Answer. I would rely upon instructions from the Attorney General on this 
point. 


41. In view of the Humphrey case (295 U. S. 602), does the President have the 
authority to control the information policies of the independent regulatory 
agencies and commissions? Please give reasons. 

Answer. I would rely upon instructions from the Attorney General on this 
point. 
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» Jn your opinion, do the heads of departments, agencies, or commissions have 
# any “inherent power or right” (i. e., not derived from statute) to with- 
hold information from the Congress and/or the public? 


Answer. In confining myself to the question as it relates to heads of depart- 

ents, it is not my opinion that these officials have an inherent right to withhold 
information from the Congress. This power, when exercised, is derived from 
the President and statutes. 

On the other hand, it is clear to me that the head of a department has an 
inherent obligation, and with the obligation the authority, to protect against 
ublic disclosure the confidentiality of Government records in his department. I 
a not believe that the Secretary of State, for example, is required to make avail- 
able to a easual seeker of information up-to-the-minute reports on negotiations 
with foreign powers. I think the Secretary of the Treasury has a clear right not 
to disclose information as to the Government’s borrowing plans until such time 
as this information is made generally available to the public. 


43, It was the unanimous opinion of the legal experts who appeared before this 

‘” gubeommittee on May 8 and 9, 1956, that there is no legal basis for the 

claim of “uncontrolled discretion to withhold information and papers 

in the public’s interest” in support of the President’s letter of May 17, 

1954. In your opinion, is the view of these legal experts justified? Please 
give reasons. 


Answer. One of the legal experts who testified before the committee said in 
nis written statement : 

“Whatever legislation may be enacted relative to the disclosure of routine in- 
formation, it must stop short of jeopardizing the national security by compelling 
disclosure of state secrets. The real problem arises in determining what is a 
state secret. Historically, the Executive has been vested with the power of 
making this determination * * * (hearings, p. 475). 

Another said orally, apparently referring to withholding from Congress: 

“There would be some small area of inherent right in the constitution and 
the Executive, the President himself, and under his direction * * *” (id., p. 497). 

Although it is not clear that he was referring to the denial of information to 
Congress, a third expert testified : 

“Without a statute even, the head of an agency normally would have some 
implied authority to keep certain things confidential * * *” (id., p. 543). 

On the basis of the foregoing, it may be fair to say that the controversy be- 
tween the opposing positions here has more to do with the extent of the inherent 
privilege than with its existence. 


SusTiITLE A—OFFICE OF THE SECRETARY OF THE TREASURY 
Part 


1 Central office procedures. 

3 Claims regulations. 

10 Practice of attorneys and agents before the Treasury Department. 

11 Customhouse brokers. 

13 Procedures of the Committee on Practice—Availability of records. 


Cross REFERENCES: General Accounting Office: See.4 CFR Chapter I. 
Bureau of the Comptroller of the Currency: See 12 CFR Chapter I. 


PART 1—CENTRAL OFFICE PROCEDURES 


SURPART A—DISCLOSURE OF OFFICIAL INFORMATION AND TESTIMONY IN COURT 


Treasury records or other officials documents not to be withdrawn. 

Rules governing access to final opinions or orders, to rules and to official records. 
Testimony or the production of documents in court. 

Regulations not applicable to official requests. 

Waiver of regulations. 


het fed eh eh pt 
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SUBPART B—PAYMENTS UNDER JUDGMENTS AND PRIVATE RELIEF ACTS 


110 Judgments against the United States. 

1.11 Payments of sums appropriated in private relief acts. 
AUTHORITY: §§ 1.1 to 1.11 issued under R. S. 161; 5 U.S. C. 22. 
Source: §§ 1.1 to 1.11 appear at 13 F. R. 9328. 


SUBPART A—DISCLOSURE OF OFFICIAL INFORMATION AND TESTIMONY IN COURT 


§11 Treasury records or other official documents not to be withdrawn. 
No record, claim, account, document, or other official instrument in writing, or 
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any exhibit attached, or pertaining thereto, shall be withdraw 
of the Department by, or furnished to, any person not an office 
the Department. 

See amendment, infra. 


(b) Requests for final opinions or orders and rules. Requests to examine the 
final opinions or orders and rules hereby made available for public inspection shall 
be addressed to the Administrative Assistant to the Secretary, Treasury Depar, 
ment, Washington 25, D. C. Copies of documents made available for publie in. 
spection may, in proper cases, be furnished on request. 

(c) Availability of oficial records. Except as to official records relating Solely 
to the internal management of the Treasury Department and except as to official 
records held confidential for one or more of the good causes set forth in paragraph 

(e) of this section, all matters of official record in the files of the Office of the 
Secretary of the Treasury (including the Offices of the Under Secretary, the As. 
sistant Secretaries, the Fiscal Assistant Secretary, the Assistants and Special As. 
sistants to the Secretary, and the Administrative Assistant to the Secretary), the 
Office of the General Counsel, the Bureau of Engraving and Printing, the Office of 
International Finance, the Division of Personnel, the Office of the Technica) 
Staff, the Division of Tax Research, the Office of Administrative Services, the 
United States Savings Bonds Division, the Office of the Tax Legislative Counse] 
and the Office of the Chief Coordinator, Treasury Enforcement Agencies, are made 
available to persons properly and directly concerned. 

(d) Classification of official records. The official records made available by 
paragraph (c) of this section to persons properly and directly concerned may be 
classified as pertaining to the collection of taxes and the administration of the 
internal revenue laws, the collection of customs duties and the enforcement of 
the customs laws, national banks, public debt, the coinage and printing of money, 
the procurement of Government supplies, finance, the Coast Guard, the disburse. 
ment of Government funds, savings bonds, gold, silver, banking, and other mone 
tary matters, both domestic and international, and all other functions of the 
Treasury Department. In view of the many functions of the bureaus, divisions, 
and offices in question and in view of the numerous types of official records which 
are kept in connection with the performance of these functions, it is not practi- 
cable to list herein all types of official records in the files of these offices. 

(e) Confidential oficial records. For one or more of the following good causes, 
certain information in the official records of the bureaus, divisions, and offices 
enumerated in paragraph (c) of this section is held confidential, and is not avail- 
able to the public: (1) The information has been submitted in confidence to the 
Treasury Department: (2) the information relates to a financial matter or some 
other type of transaction between the Government and an individual or corpora- 
tion, the disclosure of which would be prejudicial to the individual or corporation 
involved (such as by aiding a competitor) without furthering the public interest: 
(3) for security reasons, such as protection against counterfeiting; (4) the in- 
formation pertains to negotiations with foreign countries, which information, be- 
cause of its nature or because of an agreement between this Government and the 
foreign countries concerned is required to be held confidential; (5) the material 
is made confidential by law, such as tax returns: or (6) the disclosure of the in- 
formation would clearly be inimical to the public interest. 

(f) Application for information. All requests for information contained in the 
official records of the bureaus, divisions, and offices enumerated in paragraph (c) 
of this section shall be addressed to the Administrative Assistant to the Seere- 
tary, Treasury Department, Washington 25, D. C. The request shall clearly state 
the information desired and must set forth the interest of the applicant in the 
subject matter and the purpose for which the information is desired. If the 
applicant is an agent or attorney acting for another, he will attach to the applica- 
tion evidence of his authority to act for his principal. If such evidence is satis- 
factory, such agent or attorney will be given access to any record to which his 
principal would be given access. 

(g) Determination of application for information. The determination as to 
whether the information requested is available for disclosure in any particular 
case will be made by the Administrative Assistant to the Secretary (or the Secre- 
tary of the Treasury, the Under Secretary, an Assistant Secretary, the Fiscal 
Assistant Secretary, or the General Counsel). 
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: ase the Administrative Assistant to the Secretary (or the Secretary 
articular - 4 2 U or Secretary, ¢ Assistant Secretary, the Fiscal Assist- 
the Treasury, the Under Secretary, an Assistant Se y; i i 
. Secretary, Or the General Counsel) determines that a request for information 
a be refused, prompt notice of the refusal will be given to the applicant, 

Shae with a simple statement of the grounds for such refusal. 

: h) Manner in which information is available. Whenever the Administrative 
assistant to the Secretary (or the Secretary of the Treasury, the Under Secre- 
tary, an Assistant Secretary, the Fiscal Assistant Secretary, or the General 

Counsel ) determines that a matter of official record is available for disclosure in 
gparticular case, a copy of said official record will be furnished the party request- 
ing the same, Or the officer passing upon the request may, in his discretion, allow 
q personal inspection of the official record in question at the place where the 
jocument is normally kept. A reasonable fee may, in the discretion of the Admin- 
istrative Assistant to the Secretary (or The Secretary of the Treasury, the 
Uader Secretary, an Assistant to the Secretary, the Fiscal Assistant Secretary, 
or the General Counsel), be charged for furnishing copies of official records or 
other documents. f 

$1.3 Testimony or the production of documents in court. (a) Treasury De- 

rtment officers and employees are prohibited from testifying in court or other- 
wise With respect to information obtained as a result of their official capacities, 
and are prohibited from furnishing official documents in compliance with sub- 
penas duces tecum, without the prior approval of the Secretary, the Under Sec- 
retary, an Assistant Secretary, the Administrative Assistant to the Secretary, 
or the head of the bureau, office, or division of the Department in which such 
officer or employee is employed. In cases where the giving of testimony is de- 
sired, an affidavit by the litigant or his attorney, setting forth the interest of 
the litigant and the information with respect to which the testimony of such 
oficer or employee is desired, must be submitted before permission to testify will 
begranted. Permission to testify will, in all cases, be limited to the information 
set forth in the affidavit, or to such portions thereof as may be deemed proper. 

(b) Where approval to testify or to furnish documents in compliance with a 
subpoena is not given, the person to whom it is directed shall if possible appear 
in court and respectively state his inability to comply in full with the subpoena, 
relying for his action upon this section. 

(c) This section shall not apply to any case in which a bureau, division, or 
ofice of the Department has inconsistent regulations. 

§14 Regulations not applicable to oficial requests. Sections 1.1 to 1.3 shall 
not be applicable to official requests of other governmental agencies or officers 
thereof acting in their official capacities, unless it appears that compliance there- 
with would be in violation of law, or inimical to the public interest. Cases of 
doubt should be referred for decision to the Secretary, the Under Secretary, an 
Assistant Secretary, or the Administrative Assistant to the Secretary. 

§15 Waiver of regulations. The provisions of §§ 1.1 to 1.3 may be waived 
in proper cases by the Secretary, the Under Secretary, or an Assistant Secretary. 


SUBPART B——-PAY MENTS UNDER JUDGMENTS AND PRIVATE RELIEF ACTS 


$1.10 Judgments against the United States. Persons securing money judg- 
ments against the United States in the Court of Claims are required, in order 
to secure payment, to file transcripts of such judgments with the Secretary of 
the Treasury for certification to the Congress for appropriation (see 28 U. S. C. 
218). Following receipt of an application on the part of the claimant for pay- 
ment of the amount appropriated by the Congress, the General Accounting Office 
transmits to the Treasury Department a certificate of settlement. Payment is 
then made to the claimant by check drawn in the office of the Treasurer of the 
United States. A similar procedure applies with respect to judgments obtained 
in the Federal district courts, except that papers pertaining to such judgments 
are filed with the Secretary of the Treasury by the Department of Justice instead 
of by the claimant. 

§1.11 Payment of sums appropriated in private relief acts. Prior to receipt of 
4 certificate of settlement from the General Accounting Office, the Treasury De- 
partment takes no action with respect to payment of appropriations provided by 
the Congress in private relief bills. After receipt of the certificate of settlement, 
acheck is drawn in the office of the Treasurer of the United States and mailed 
to the beneficiary. 
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1 Central office procedures. [Amended] 
3 Claims regulations. [Amended] 
10 Practice of attorneys and agents before the Treasury De artm 
[Amended] . ~. 
11 Customhouse brokers. [Amended] 
12 Standard and procedures for the special enrollment of former Treasury 
officers and employees. [Added] 
13 Procedures of the Committee on Practice—availability of records 
[Amended] 
14 Director of Practice. [Added] 
PART 1—CENTRAL OFFICE PROCEDURES 
SUBPART A—DISCLOSURE OF OFFICIAL INFORMATION AND TESTIMONY IN COURT 
Sec. 


1.2 Rules governing access to final opinions or orders, to 
[Amended] 





rules and to official Tecords, 





§1.2 Rules governing access to final opinions or orders, to rules and to Official 
records—(a) Availability of final opinions or orders and rules. Except as here 
inafter stated, all final opinions or orders in the adjudication of cases and all 
rules (other than those relating solely to the internal management of the Treas. 
ury Department) issued by the Office of the Secretary of the Treasury (inelud. 
ing the Offices of the Under Secretary, the Assistant Secretaries, the Fiscal Assist. 
ant Secretary, the Assistants and Special Assistants to the Secretary, and the 
Administrative Assistant Secretary) are made available to public inspection at 
the Treasury Department, Washington 25, D.C. This provision shall not apply 
however, to final opinions or orders which are not cited as precedents and which 
contain information held confidential for one or more of the good causes set 
forth in paragraph (e) of this section. In view of the nature of their functions 
the Office of the General Counsel, the Bureau of Engraving and Printing, the 
Office of International Finance (except the Division of Foreign Assets Control), 
the Division of Personnel, the Office of the Technical Staff, the Division of Tar 
Research, the Office of Administrative Services, the United States Savings Bonds 
Division, the Office of the Tax Legislative Counsel, and the Office of the Chief 
Coordinator, Treasury Enforcement Agencies, do not issue any final opinions or 
orders in the adjudication of cases, nor do they issue any rules (other than 
those relating solely to the internal management of the Treasury Department.) 
{Paragraph (a) amended, 16 F. R. 767, Jan. 27, 1951] 
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Exunisir XVI 


VETERANS’ ADMINISTRATION, 
OFFICE OF THE ADMINISTRATOR OF VETERANS’ AFFAIRS, 


Washington, D. C., November 2, 1956. 







Hon. JoHN FE. Moss, 
Chairman, Government Information Subcommittee of the Committee on 
Government Operations, 
House of Representatives, Washington, D. C. 
Dear Mr. Moss: In compliance with the request contained in your letter of 
July 27, 1956, addressed to the General Counsel, there are attached written 


answers to the series of questions which were submitted by your committee. 
Sincerely yours, 








Harvey V. Hierry, Administrator. 


VETERANS’ ADMINISTRATION ANSWERS TO QUESTIONS SUBMITTED BY THE GOv- 
ERNMENT INFORMATION SUBCOMMITTEE OF THE COMMITTEE ON GOVERNMENT 
OPERATIONS, HOUSE OF REPRESENTATIVES, TO ATTORNEYS OF THE GOVERN- 
MENT DEPARTMENTS AND AGENCIES 






TITLE 5, UNITED STATES CODE, SECTION 22 


for public inspection? By congressional committees? 





1. What is your interpretation of this statute with respect to access to records 
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Answer. Section 22, title 5, United States Code, authorizes the “head of 
each department” to prescribe regulations not inconsistent with the law for the 
government of his department. The Veterans’ Administration is an independent 

ney and therefore believes that section 22 is not applicable to it. Accord- 
iggly, an interpretation of this statute has not been made by the Veterans’ 


administration. 


» Does this statute apply only to executive departments, or does it include other 
$3 agencies and commissions, such as the independent regulatory agencies? 


Answer. See 1 above. 


s, Do you think that an amendment to this section would facilitate the Con- 
gress’ and the public’s right to know? 


Answer. Insofar as the Veterans’ Administration is concerned an amend- 
pent to section 22 is not indicated. 


4 What amendment would you suggest as a means to overcome the interpreta- 
tion of this statute as a basis for withholding information? 


Answer: See 3, above. 
TITLE 5,UNITED STATES CODE, SECTION 1002 


5 Do you not think it paradoxical that a statutory provision clearly intended 
by Congress to make administrative information available should be as- 
serted by many agencies as authority for the denial of information to the 
public? 

Answer. No. Congress has recognized in this section that in order to make 
administrative information available and, at the same time, assure that orderly 
processes will prevail, a reasonable limitation should be placed upon access to 
Government records. 


§. Does this section apply to information sought by the public? By congres- 
sional committees ? 


Answer. Generally the section applies to the public. However, where it is 
enusonant with the historic privilege of the Chief Executive to direct that infor- 
mation be not released, when the President determines such release will be 
contrary to the public good, it may also be applied to congressional committees. 
We believe it would be rare when information would be denied to congressional 
ommittees under this section of the law. 


7. What is an “official record” within the meaning of title 5, United States Code, 
section 1002 (c)? 

Answer. This term is defined by the Attorney General in general terms in his 
Manual on the Administrative Procedure Act, prepared in 1947. It includes 
all documents filed by the public for official action. It does not generally include 
documents prepared as a preliminary to official action. 

8. Does the term refer only to records of official action taken by an agency? 

Answer. No. See 7 above. 

9. Does it include information gathered by its staff, recommendations of staff, 
reports made, intermediate reports and findings of its staff, and other mat- 
ters on the subject under consideration? 

Answer. See answer to 7 above. 


10. Does it include every written document? If not, please specify. 
Answer. See answer to 7 above. 


ll. Do you think the term “official records” should be defined specifically in the 
statute? 

Answer. No. It would be almost impossible to define specifically every paper 
to be considered an “official record.” Each agency must examine its functions 
and determine which of the materials should be treated as a public (official) 
record. 


12. If there are cases in which your department or agency has applied the ex- 
ception of “any function of the Government requiring secrecy in the pub- 
lic interest” to withhold information otherwise required to be divulged 
by title 5 United States Code section 1002, please list them. 
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Answer. No statistical data are maintained. The office of the Administraty 
is unaware of any case to which it has applied the exception of “any function 
of the Government requiring secrecy in the public interest” to withhold infor. 
mation otherwise required to be divulged by title 5 United States Code Section 
1002. 

13. Who determines in specific cases whether secrecy in the public interest js 
required? 

Answer. As stated above, the office of the Administrator is not aware of any 
case coming under title 5, United States Code, section 1002, which requires 
secrecy in the public interest. Veterans regulation No. 11, as amended (chapter 
12, title 38 U. S.C.) (by virtue of sec. 19, Public Law 2, 73d Cong.) (section 7y 
title 38, U. S. C. has become law) ) provides that all files, records, reports and 
other papers and documents pertaining to any claim should be deemed confidentig) 
and privileged and no disclosure thereof shall be made except therein gq). 
merated. VA regulations 500 to 526 (copies of which were furnished to your gy). 
committee under date of October 4, 1955) complete the veterans regulation aboy 
referred to since these regulations promulgated by the Administrator may jy 
said in general terms to specify “whether secrecy in the public interest ig 


quired” in connection with the release of information from Veterans’ Administr. 
tion records. 


14. If there is an agency rule or directive covering this requirement, pleay 
furnish a copy. 


Answer. See answer to (13) above. 
15. Who are persons “properly and directly concerned” under title 5, Uniteg 
States Code, section 1002 (c)? Is this category limited to persons who are 
parties to agency proceedings or are directly affected thereby? Or does it 
include members of the general public and the press? 
Answer. Generally, it includes any member of the public, or the press, wh 
could be “properly and directly concerned” with any particular “official record,” 
depending of course on the factual situation involved. 


16. In view of the legitimate interest of the public in the functioning of depart. 
ments and agencies, in your opinion should the limitation of persons 
“properly and directly concerned” be stricken from title 5, United States 
Code, section 1002 (c)? 

Answer. Since release of information from Veterans’ Administration records is 
in the main covered by veterans regulations No. 11, as amended, this agency sees 
no need to amend title 5, United States Code, section 1002 (c) for its purposes, 


17. Do you feel that existing statute and case law apart from title 5, United States 
Code, section 1002 (c), adequately protect the right of parties to adminis. 
trative proceedings against the disclosure of information of a private na- 
ture? 

Answer. Insofar as it pertains to the Veterans’ Administration it is believed 
that existing statute and case law apart from title 5, United States Code, section 
1002 (c), do adequately protect the right of the parties referred to. 

18. If there are cases your department or agency has applied the exception of 
“any matter relating solely to the internal management of the agency,” 
please list them. 

Answer. No statistical data are maintained. The Office of the Administrator 
is unaware of any case in which exception relating to internal management set 
forth in title 5, United States Code, section 1002, has been applied. 

19. Who determines, in specific cases, whether the matter “relates solely to 
internal management?” 

Answer. See answer to question (13). 


20. Should the internal management records referred to be listed and/or item- 
ized to clarify legislative intent? 

Answer. See answer to question (18). Insofar as title 5, United States Code, 
section 1002, relates to the Veterans’ Administration such action is not 
necessary. 
21. If there are cases in which your department or agency has applied the excep- 

tion of “information held confidential for good cause found” in title 5, 
United States Code, section 1002 (c), please list them. 
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No statistical data are maintained. The Office of the Administrator 
case in which the Veterans’ Administration has applied the 


«isaware of any 
exception referred to. 

» who determines, in specific cases, whether information should be held 
~  eonfidential? 

See answer to question (20). 


Answer. 

g If there is an agency rule or directive covering this requirement, please 
furnish a copy. 

answer. See answer to question (13). Copy of VA regulations was fur- 

pished to your subcommittee under date of October 4, 1955. 


94, What specific amendments or modifications of title 5, United States Code, 
section 1002, would, in your opinion, be necessary to give full effect to the 
congressional intent to make administrative information available to the 
widest possible extent? 

Answer. Insofar as the Veterans’ Administration is concerned no amendments 
or modification of title 5, United States Code, section 1002, are necessary. 


PRESIDENT’S LETTER TO SECRETARY OF DEFENSE DATED MAY 17, 1954 


%, In your opinion, is this letter directed to a named agency for a specific pur- 
pose and occasion and concerning a specific subject matter before a com- 
mittee of Congress? 

Answer. Yes. The letter is addressed to the Secretary of Defense and spe- 
tifically refers to appearances of employees of that Department before the sub- 
committee of the Senate Committee on Government Operations “regarding the 
inquiry now before it.” 

%. Does any other executive department or agency have the right to assume that 
it applies to it when the letter was not specifically directed to it? 

Answer. This is a question of opinion. Irrespective, however, of the answer 
to this question the doctrine of separation of powers to which the President’s 
letter of May 17, 1954, relates is applicable to other executive departments and 
agencies. 

%. Are there any cases in which your department or agency has relied upon this 
letter as authority for withholding information? Please specify. 

Answer. No statistical data are maintained. Available information in cen- 
tral office discloses that the letter itself has not been relied upon by the Veterans’ 
Administration as authority for withholding information but that based on the 
doctrine of separation of powers, a congressional committee request for person- 
nel and security files of certain employees was denied. However, in those in- 
stances a detailed summary of all personnel action was furnished the com- 
mittee. 

2%. Can the President delegate his authority on this subject matter to the head 
of a department or agency without specific direction on each occasion? 

Answer. This agency concurs in the views expressed by the Attorney General 
in his memorandum to the President accompanying the President’s letter of 
May 17, 1954. 

2%. Does the President have an unlimited constitutional prerogative to withhold 
any information from the Congress and/or the public when he believes 
disclosure would be contrary to the public interest? 

Answer. This agency believes that he does. See answer to (28) above. 

30. If not, what limits are there on the President’s authority in this respect? 

Answer. None. See answer to (28) above. 

31. Does the President have other than constitutional authority to withhold 
information from the Congress and/or the public? Please specify. 

Answer. It is believed this authority stems from the Constitution. 

82. If information may be withheld only on the authority of the President, how 
must be manifest that authority in specific cases? 

(a) By Executive order? 

(bo) By written instructions to a particular officer? 
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(c) By instructions communicated orally 
his staff? 


Answer. Any one of the three methods enumerated. 
would be preferable. 


or in writing by a member ot 





However (a) or (b) 





TITLE 18, UNITED STATES CODE, SECTION 1905 























33. Is this statute a barrier to the free flow of Government information to the 
public to individual Members of Congress and to appropriate Congressiong| 
committees? 

Answer. 








It is not believed that this statute is a barrier. On the contrary, jt 
stimulates and provides safeguards for the acquisition by the Government of 
statistics and information for preparation of reports, surveys, ete., for disseming. 
tion to the public and to Congress, thus enabling the departments and Agencies to 
practically and properly carry out their functions. 





























34. What is the meaning of the phrase “not authorized by law’? 


Answer. This phrase has been construed by the Attorney General in his 


opinion of December 1, 1953 (41 Op. Atty. Gen. 26). This agency concurs in that 
construction. 























35. Is a subpena issued by a congressional committee sufficient to protect an 


officer or employee of the Government if he disclosed information to the 
committee? 


Answer. 

















The provisions of title 18, United States Code, section 3486 may 
possibly afford pretection in certain cases, insofar as criminal proceeding js 
concerned, but it is an arguable point. Moreover it is not clear whether section 
3486 would prevent the removal of an employee from office or employment as 
provided in section 1905, title 18, United States Code. 


36. Since title 18, United States Code, section 1905 is a criminal statute, should it 
be clarified so that information requested by a congressional committee may 
not seem to come within its prohibition? 

Answer. This is a matter of policy for the Congress to decide. But considera- 
tion should be given to the fact that the difficulty of obtaining such information 


will be increased for agencies, if persons furnishing the information do not re 
ceive adequate protection against disclosure. 


















































EXECUTIVE ORDER 10501 


37. Is an Executive order the best method of providing for “safeguarding official 
information in the interests of the defense of the United States” or should 
Congress enact statutory authority to accomplish this purpose? 

Answer. Since the Veterans’ Administration is not authorized to initially 
classify official information which requires protection in the interest of national 
defense, and in view of its limited function with respect to such information, the 
Veterans’ Administration does not have sufficient experience on which to base a 
determination as to the best method of accomplishing this purpose. 


























38. Should Congress create any administrative or judicial procedure to insure 


timely review of classification and removal or downgrading of classification 
where appropriate? 


Answer. See answer to question (37) above. 














39. Is it possible to provide any legal remedy for abuse of classification authority 


or for failure to review and remove security classification where ap- 
propriate? Ifso, what form of relief do you suggest? 


Answer. See answer to question (37) above. 
40. In your opinion, does this Executive order apply to the independent regulatory 
agencies and commissions? 
Answer. Yes. See section 2 thereof. 


41. In view of the Humphrey case (295 U. S. 602), does the President have the 
authority to control the information policies of the independent regulatory 
agencies and commissions? Please give reasons. 

Answer. The Humphrey case involved the removal without specific cause, of @ 

Federal Trade Commissioner, by the President. The Supreme Court concluded 
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iy this case that the President’s power is limited to removal for specific causes 
qmerated in the Federal Trade Commission Act. It does not appear that this 
jecision is applicable to all Federal agencies. 








GENERAL QUESTIONS 






4 In your opinion, do the heads of departments, agencies or commissions have 
any “inherent power or right” (i. e., not derived from statute) to with- 
hold information from the Congress and/or the public? Please explain. 

Answer. As shown by the memorandum of the Attorney General to the Presi- 
jent, which was attached to the President’s letter of May 17, 1954, it has been 
astablished by precedent that the President and members of his Cabinet and 
other heads of executive departments acting under authority derived from him 
mder the Constitution, can withhold under certain circumstances information 
from the Congress and/or the public. 









4, It was the unanimous opinion of the legal experts who appeared before this 
subcommittee on May 8 and 9, 1956, that there is no legal basis for the 
claim of “uncontrolled discretion to withhold information and papers 
in the public’s interest” in support of the President’s letter of May 17, 
1954. In your opinion, is the view of these legal experts justified? Please 
give reasons. 

Answer. The Veterans’ Administration concurs in the views expressed by the 
memorandum of the Attorney General to the President, attached to the Presi- 
dent’s letter to the Secretary of Defense, dated May 17, 1954, which is based 
on the “separation of powers” doctrine. Under this doctrine, the President has 
discretion to withhold information in the public interest, and neither the courts 
nor Congress may interfere with or govern the exercise of this discretion. 










Exunisir XVII 











DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, June 18, 1956. 






Hon. JOHN BE. Moss, 
Chairman, Government Information Subcommittee, Committee on Govern- 
ment Operations, House Office Building, Washington 25, D. C. 

Deak CONGRESSMAN Moss: There has been referred to me your letter of June 
7, 1956, to the Attorney General regarding a panel discussion on June 20, 1956, 
before the subcommittee. 

There is apparently a misunderstanding on the part of the subcommittee staff 
that the Attorney General will participate in that discussion. For your infor- 
mation in that connection there is enclosed a copy of the letter which my assist- 
ant, Mr. Thomas Hogan, has sent to the subcommittee. 

The Department’s views on many of the matters referred to in the list of 
suggested questions are already available to the subcommittee in the Depart- 
nent’s answers to the subcommittee’s questionnaire. 

The Attorney General does not consider that it would serve any useful pur- 
pose if he were to participate in the panel discussion, and he does not plan to 
doso. We regret any misunderstanding that may have led to the belief that he 
would do so. 

As the Department wishes to cooperate with the subcommittee, there is en- 
closed a copy of a study which has been made on the following question: “Is a 
congressional committee entitled to demand and receive information and papers 
from the President and the heads of departments which they deem confidential, 
in the public interest?’ This study may focus attention on some aspects of 
this matter which are not raised by the list of suggested questions. There is 
also enclosed a copy of my speech of March 22, 1956, at the 75th anniversary 
celebration of Marquette University which discusses “The right to know Govern- 
ment business from the viewpoint of the Government official.” 

I trust that the enclosed material will be helpful to the subcommittee. 

Very truly yours, 
























WILLIAM P. RoGeErs, 
Deputy Attorney General. 









IS A CONGRESSIONAL COMMITTEE ENTITLED TO DEMAND AND RB 
CEIVE INFORMATION AND PAPERS FROM THE PRESIDENT AND TH 
HEADS OF DEPARTMENTS WHICH THEY DEEM CONFIDENTIAL IN 
THE PUBLIC INTEREST? Ae 

INTRODUCTORY 


For over 150 years—almost from the time that the American form of gov. 
ernment was created by the adoption of the Constitution—our Presidents hay 
established, by precedent, that they and members of their Cabinet have o 
undoubted privilege and discretion to keep confidential, in the public interest 
papers and information which require secrecy. American history abounds a 
countless illustrations of the refusal, on occasion, by the President and heads 
of departments to furnish papers to Congress, or its committees, for reasons 
of public policy. The messages of our past Presidents reveal that almost every 
one of them found it necessary to inform Congress of his constitutional duty to 
execute the office of President, and, in furtherance of that duty, to withhold 
information and papers for the public good. 

Nor are the instances lacking where the aid of a court was sought to obtain 
information or papers from a President and the heads of departments. Courts 
have uniformly held that the President and the heads of departments have an 
uncontrolled discretion to withhold the information and papers in the public 
interest, and they will not interfere with the exercise of that discretion. Students 
of political science and of our constitutional theory of government are not in 
disagreement as to the fundamental fact that Congress has not the power, as 
one of the three great branches of the Government, to subject either of the 
other two branches to its will. 

The proposition may be simply stated: We have three divisions of govern- 
ment, the legislative, the executive and the judicial. Each of them has certain 
functions to perform, prescribed by the Constitution. It is perfectly clear that 
under the Constitution neither one of those divisions may impose its unrestrained 
will upon the others. 

What is it then which has in the past caused some of the bitter contests be 
tween the Houses of Congress and the executive concerning the availability of 
certain information and papers which they thought they had a right to have, 
while the President and the heads of the departments thought otherwise? The 
answer seems to lie in the fact that our form of government permits the Senate 
or the House of Representatives, or both, to be controlled by one of the major 
parties, while the executive is controlled by another political party. In the 
struggle for political power and supremacy, the Houses of Congress have, on 
occasion, seen fit to make demands on the executive branch which it felt went 
beyond established principles of constitutional law and comity. We must re 
member that one of the principal reasons for the practical success of our form of 
government is that there has existed this fundamental feeling in each of its 
branches; that unless in a spirit of good sense and comity each of the branches 
stays within its proper jurisdiction, and does not seek to dominate the others, 
the essential unity of our government might be disrupted. This is not to 
say that there are instances lacking where demands for information, deemed 
unreasonable by the executive, have been made where the majority in the legis- 
lative branch and the executive have both been members of one political party. 
Those cases however are very few. Generally the conflict has arisen where the 
majority of one or both of the Houses of the Congress have differed politically 
from that of the President. 

It is only in those relatively few instances of our history where a President 
or the head of a department felt that he could not comply with what appeared 
to him an unreasonable demand for information and papers, that we have re 
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corded precedents. Such precedents usually take the form of a Presidential 
message addressed to either the Senate or the House of Representatives, re- 
fusing the information sought. In the few instances where demands for in- 
formation or papers have become the subject of court decisions, we have these 
to help our study. There are also opinions of the Attorneys General rendered 
to the yarious Presidents and the heads of departments which deal with this 
subject. We shall state, in summary form, what the precedents show. 


SUMMARY 


It may be well to summarize at the outset what our study of Presidential 
messages Shows. In every instance where a President has backed the refusal of 
a head of a department to divulge confidential information to either of the 
Houses of Congress, or their committees, the papers and the information re- 
quested were not furnished. The public interest was invariably given as the 
reason for withholding the information. Our study also shows that the head of 
a department is generally subject to the President’s direction, and the President 
pas the last word on the propriety of withholding the papers. Heads of depart- 
ments are subject to the constituti@u, to the laws passed by the Congress in pur- 
suance of the constitution, and to the directions of the Presidents of the United 
States. They are not subject to any other directions. While they have frequently 
obeyed congressional demands, whether made by the use of subpena or other- 
wise, and have furnished papers and information to congressional committees, 
they have done so only in a spirit of comity and good will, and not because there 
has been an effective legal means to compel them to do so. Under the constitu- 
tion, heads of departments cannot be directed by a congressional committee in 
the exercise of their discretion, concerning the propriety of furnishing papers. 


SUMMARY OF COURT DECISIONS 


A study of court decisions, opinions of the Attorneys General, and authorita- 
tive text writers reveals that the issuance of a subpena duces tecum, which calls 
for testimony and papers, by a court to the head of a department or Cabinet 
member need not result in the giving of testimony or the production of papers, 
if they are deemed confidential, in the public interest. The President may inter- 
vene and direct the Cabinet officer or department head not to appear; the person 
subpenaed would then advise the court of the President’s order and abstain from 
appearing altogether. The better practice appears to be, wherever practicable, 
for the head of the department to appear in court and claim the privilege of 
keeping in confidence the information requested. 

Similarly, where a congressional committee issues a subpena to a Cabinet 
member, the proper practice appears to be to make an appearance and to divulge 
only such information as would not conflict with the President’s direction, in 
the public interest. 

The rule may be stated that the President and heads of departments are not 
bound to produce papers or to disclose information communicated to them, 
where, in their own judgment, the disclosure would, on public considerations, be 
inexpedient. The reason for the rule was succinctly stated by Judge Marshall in 
Marbury v. Madison’ and has been reaffirmed in Cunningham v. Neagle* and 
Weyers v. United States’. It is as follows: 

“By the Constitution, the President is invested with certain political powers. 
He may use his own discretion in executing those powers. He is accountable only 
to his country in his political character, and to his own conscience. To aid the 
President in performing his duties, he is authorized by law to appoint heads of 
the executive departments. They act by his authority; their acts are his acts. 
Questions which the Constitution and laws leave to the Executive, or which are 
in their nature political, are not for the courts to decide, and there is no power 
in the courts to control the President’s discretion or decision, with respect to such 
questions. Because of the intimate political relation between the President and 
the heads of departments, the same rule applies to them.” 


SUMMARY OF THE CONSTITUTION AND THE STATUTES 


Finally, we may thus summarize our study of the Constitution. the statutes 
creating the executive departments, and those which require witnesses to appear 
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before congressional committees. The Constitution lodges the “executive Dower” 
in the President, who “shall take care that the laws be faithfully executeg” 7 
President’s oath of office requires that he “faithfully execute the Office Of Prog 
dent of the United States.” All executive functions of our Government belon 
the President. The executive departments were created by law, in order to ep, 
able the President to better discharge the executive burdens pl ; 











































“The President is required by the Constitution from time to time to give to 
Congress information on the state of the Union, and to recommend for its con- 
sideration such measures as he shall judge necessary and expedient, but this 
does not enable Congress or either House of Congress to elicit from him con- 
fidential information which he has acquired for the purpose of enabling him to 
discharge his constitutional duties, if he does not deem the disclosure of such 
information prudent or in the public interest” (p. 129). 













PRESIDENT WASHINGTON’S ADMINISTRATION 





In March 1792, the House of Representatives passed the following resolution: 

“Resolved, That a committee be appointed to inquire into the causes of the 
failure of the late expedition under Major General St. Clair; and that the said 
committee be empowered to call for such persons, papers, and records, as may be 
necessary to assist their inquiries” (3 Annals of Congress, p. 493). 

This was the first time that a committee of Congress was appointed to look 
into a matter which involved the executive branch of the Government. The 
expedition of General St. Clair was under the direction of the Secretary of War. 
The expenditures connected therewith under the Secretary of the Treasury. 
The House based its right to investigate on its control of the expenditure of 
public moneys. It appears that the Secretaries of War and the Treasury ap- 
peared before the committee. However when the committee was bold enough to 
ask the President for the papers pertaining to the General St. Clair campaign, 
President Washington called a meeting of his Cabinet (Binkley, President and 
Congress pp. 40-41). 

Thomas Jefferson, as Secretary of State, reports what took place at that meet- 
ing. Besides Jefferson, Alexander Hamilton, Henry Knox, Secretary of War, and 
Edmond Randolph, the Attorney General, were present. The committee had first 
written to Knox for the original letters, instructions, ete., to General St. Clair. 
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president Washington stated that he had called his Cabinet members together, 
ieease it was the first example of a demand on the executive for papers, and 
» wished that so far it should become a precedent, it should be rightly conducted. 
president readily admitted that he did not doubt the propriety of what the 
was doing, but he could conceive that there might be papers of so secret 
q nature, that they ought not to be given up. Washington and his Cabinet came 
the unanimous conclusion : . : ’ 7 R ee 
“pjrst, that the House was an inquest, and therefore might institute inquiries. 
second, that it might call for papers generally. Third, that the Executive ought 
i communicate such papers as the public good would permit, and ought to refuse 
those, the disclosure of which would injure the public: consequently were to 
esercise a diseretion. Fourth, that neither the committee nor House had a right 
tp call on the Head of a Department, who and whose papers were under the 
president alone ; but that the committee should instruct their chairman to move 
the House to address the President. * : * Note; Hamilton agreed with us in all 
these points, except as to the power of the House to call on Heads of Depart- 
gents” (Writings of Thomas Jefferson, 1905, vol. 1, pp. 303-304 ). 

The precedent thus set by our first President and his Cabinet was followed in 
1796, when President Washington was presented with a resolution of the House 
of Representatives which requested him to lay before the House a copy of the 
instructions to the Minister of the United States who negotiated the treaty with 
the King of Great Britain, together with the correspondence and documents rela- 
tive to that treaty. Apparently it was necessary to implement the treaty with 
m appropriation which the House was called upon to vote. The House insisted 
on its right to the papers requested, as a condition to appropriating the required 
fds. (President and Congress, Wilfred E. Binkley (1947), p. 44). 

president Washington’s classic reply was, in part, as follows: 

“J trust that no part of my conduct has ever indicated a disposition to with- 
hold any information which the Constitution has enjoined upon the President 
asa duty to give, or which could be required of him by either House of Congress 
gs a right; and with truth I affirm that it has been, as it will continue to be 
while I have the honor to preside in the Government, my constant endeavor to 
harmonize with the other branches thereof so far as the trust delegated to me 
by the people of the United States and my sense of the obligation it imposes to 
preserve, protect, and defend the Constitution’ will permit” (Richardson’s Mes- 
sages and Papers of the Presidents, vol. 1, p. 194). 

Washington then went on to discuss the secrecy required in negotiations with 
foreign governments, and cited that as a reason for vesting the power of making 
treaties in the President, with the advice and consent of the Senate. He felt 
that to admit the House of Representatives into the treatymaking power, by rea- 
son of its constitutional duty to appropriate moneys to carry out a treaty, would 
be to establish a dangerous precedent. He closed his message to the House as 
follows : 

“As, therefore, it is perfectly clear to my understanding that the assent of 
the House of Representatives is not necessary to the validity of a treaty; * * * 
and as it is essential to the due administration of the Government that the 
boundaries fixed by the Constitution between the different departments should 
be preserved, a just regard to the Constitution and to the duty of my office, under 
all the circumstances of this case, forbids a compliance with your request” 
(Richardson’s Messages and Papers of the Presidents, vol. 1, p. 196). 

A fact which writers on this subject generally omit to point out is that in his 
Farewell Address, Washington felt called upon to caution against the dangers 
resulting from the encroachment of one department of the Government upon the 
others. He wrote: 

“It is important, likewise, that the habits of thinking in a free country should 
inspire caution in those intrusted with its administration to confine themselves 
within their respective constitutional spheres, avoiding in the exercise of the 
powers of one department to encroach upon another. The spirit of encroach- 
ment tends to consolidate the powers of all the departments in one. and thus 
to create, whatever the form of goverment, a real despotism. * * * The neces- 
sity for reciprocal checks in the exercise of political power, by dividing and dis- 
tributing it into different depositories, and constituting each the euardian of the 
public weal against invasions by the others, has been evinced by experiments 
acient and modern, some of them in our country and under our own eyes. To 
Preserve them must he as necessary as to institute them” (Richardson's Mes- 
sages and Papers of the Presidents, vol. 1, p. 219). 
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THOMAS JEFFERSON’S ADMINISTRATION 






In January 1807, Representative Randolph introduced a resolution, as follows: 
“Resolved, That the President of the United States be, and he hereby a 
quested to lay before this House any information in possession of the Executin 
except such as he may deem the public welfare to require not to be q . 





















. es : eee ; iselo 
touching any illegal combination of private individuals against the peace ani 
safety of the Union, or any military expedition planned by 






; hior such individuals 
against the territories of any Power in amity with the United States ; togethe 
with the measures which the Executive has pursued and proposes to take tor 
suppressing or defeating the same” (16 Annals of Congress (1806-7), D. 338) 

The resolution was overwhelmingly passed. The Burr conspiracy was then stir. 
ring the country. Jefferson had made it the object of a special message to Cop. 
gress wherein he referred to a military expedition headed by Burr. Jefferson's 
reply to the resolution was by a message to the Senate and House of Representa. 
tives. Jefferson brought the Congress up to date on the news which he had been 
receiving concerning illegal combination of private individuals against the peace 
and safety of the Union. He pointed out that he had recently received g Mass 
of data, most of which had been obtained without the sanction of an oath 80 ag 
to constitute formal and legal evidence. “It is chiefly in the form of letters, 
often containing such a mixture of rumors, conjectures, and suspicions ag renders 
it difficult to sift out the real facts and unadvisable to hazard more than genera) 
outlines, strengthened by concurrent information or the particular credibility 
of the relator. In this state of the evidence, delivered sometimes, too, under the 
restriction of private confidence, neither safety nor justice will permit the ex. 
posing names, except that of the principal actor, whose guilt is placed beyond 
question” (Richardson’s Messages and Papers of the Presidents, vol. 1, p, 412 
dated January 22, 1807). 

Since Jefferson had taken the lead in bringing the Burr conspiracy to the attep. 
tion of the country, he necessarily felt called upon, from time to time, to bring 
Congress and the country up to date on various phases of the conspiracy and the 
measures which the Government took to combat it. However he did not cop. 
sider it safe, for the public good, nor just to the persons who had given informs. 
tion to the Government in confidence, to reveal their names and the evidence 
which they had furnished concerning the conspiracy. It is believed that this 
is the first authoritative instance of a President of the United States refusing 
to divulge confidential information, and the results of investigations conducted 
by the Government, in a criminal cause of large dimensions. 

































ANDREW JACKSON’S ADMINISTRATION 





On December 12, 1833, President Jackson vigorously declined to furnish to the 
Senate of the United States a copy of a paper which had been published, and 


which was said to have been read by him to the heads of the executive depart- 
ments.* 






On February 10, 1835, President Jackson sent a message to the Senate where. 
in he declined to comply with the Senate’s resolution requesting him to commt- 
nicate copies of charges which had been made to the President against the official 
conduct of Gideon Fitz, late Surveyor-General, which caused his removal from 
office. The resolution stated that the information requested was necessary both 
in the action which it proposed to take on the nomination of a successor to Fitz, 
and in connection with the investigation which was then in progress by the 
Senate respecting the frauds in the sales of public lands. 

The President declined to furnish the information. He stated that in his 
judgement the information related to subjects exclusively belonging to the execu- 


tive department. The request therefore encroached on the constitutional powers 
of the Executive. 


















The President’s message referred to many previous similar requests, which 
he deemed unconstitutional demands by the Senate: 

“Their continued repetition imposes on me, as the representative and trustee 
of the American people, the painful but imperious duty of resisting to the utmost 
any further encroachment on the rights of the Executive” (ibid. p. 138). 

The President next took up the fact that the Senate resolution had been passed 
in executive session, from which he was bound to presume that if the informa- 
tion requested by the resolution were communicated, it would be applied in 





* Richardson’s Messages and Papers of the Presidents, vol. 3, p. 36. 
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yet session to the investigation of frauds in the sales of public lands. The 
ant said that, if he were to furnish the information, the citizen whose 
qnduct the Senate sought to impeach would lose one of his basic rights, namely, 
shat of a public investigation in the presence of his accusers and of the witnesses 
against him. In addition, compliance with the resolution would subject the 
gotives of the President, in the case of Mr. Fitz, to the review of the Senate 
when not sitting as judges on an impeachment ; and even if such a consequence 
did not follow in the present case, the President feared that compliance by the 
precutive might thereafter be quoted as a precedent for similar and repeated 
applications. res 4 3 , ; rs ; 

“§ych a result, if acquiesced in, would ultimately subject the independent 
onstitutional action of the Executive in a matter of great national concernment 
othe domination and control of the Senate; * * * 

“] therefore decline a compliance with so much of the resolution of the Senate 
gs requests ‘copies of the charges, if any,’ in relation to Mr. Fitz, and in doing 
ey must be distinctly understood as neither affirming nor denying that any such 
sarges were made; * * *” (Thbid., p. 134). 

Thus we see that President Jackson refused to allow any insinuations or ac- 
msations to be made by the Senate, in secret session, or its committee, against 
aremoved executive official. The fact that the Senate coupled the request with 
g proposed investigation by it of frauds in the sales of public lands did not alter 
the President’s view that furnishing the papers would violate an individual’s 
jasic rights and interfere with the executive function. 

A resolution of the House was adopted on January 17, 1837, to investigate 
the condition of the executive departments concerning their integrity and effi- 
dency. A committee of the House requested the President and heads of depart- 
ments to advise it concerning all appointments which were made since 1829 
without the advice and consent of the Senate and to report all those who had 
veceived Salaries without being in office. President Jackson replied : 

“[ shall on the one hand cause every possible facility consistent with law and 
justice to he given to the investigation of specific charges: and on the other shall 
repudiate all attempts to invade the just rights of the Executive Departments 
and of the individuals composing the same.” 

The President added that department heads might .answer requests made upon 
them as they pleased provided they did not injure the public service by consuming 
their own time and that of their subordinates, but for himself he added: 

“T shall repel all such attempts as an invasion of the principles of justice, as 
well as of the Constitution, and TI shall esteem it my sacred duty to the people 
of the United States to resist them as I wouid the establishment of a Spanish 
Inquisition” (Presidential Declaration of Independence, Charles Warren, 10 
Boston University Law Rev. pp. 11, 12, Cong. Deb., vol. 13, pt. 2 (1837), App. 
p. 202). 

JOHN TYLER’S ADMINISTRATION 





In the administration of John Tyler a resolution was adopted by the House of 
Representatives on March 16, 1842, to the effect that the President of the United 
States and the heads of the several departments be requested to communicate to 
the House of Representatives the names of such Members of the 26th and 27th 
Congresses who had applied for office, and for what offices, whether in person or 
by writing or through friends. President Tyler declined to furnish the informa- 
tion or to permit the heads of departments to furnish it. In a message to the 
House of Representatives dated March 23, 1842, President Tyler stated, in part: 

“* * * Anplications for office are in their very nature confidential, and if 
the reasons assigned for such applications or the names of the applicants were 
communicated, not only would such implied confidence be wantonly violated, but, 
in addition, it is quite obvious that a mass of vague, incoherent, and personal 
matter would be nade public at a vast consumption of time, money, and trouble 
without accomplishing, or tending in any manner to accomplish, as it appears 
tome, any useful object connected with a sound and constitutional administra- 
tion of the Government in any of its branches. 

“* * * In my judgment a compliance with the resolution which has heen trans- 
nitted to me would be a surrender of duties and powers which the Co: stitution 
has conferred exclusively on the Executive, and therefore such compliance can 
not be made by me nor by the heads of Departments by my direction. The 
appointing power, so far as it is bestowed on the President by the Constitution, is 
conferred without reserve or qualification. The reason for the appointment and 
the responsibility of the appointment rest with him alone. I cannot perceive 
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anywhere in the Constitution of the United States any right conferred on 





















House of Representatives to hear the reasons which an applicant may wae state, & 
an appointment to office under the executive department, or any duty resting y . aude OF 
the House of Representatives by which it may become responsible for any — ‘jon to coe 
appointment” (Richardson, Messages and Papers of the Presidents, Vol, 4 ion b 
105-106). Te YP formance 

The foregoing illustrates the principle that all papers and documents relati sentat 
to applications for office are of confidential nature, and an appeal to qa Preside sident 
to make such records public should be refused. Civil Service Commission i ihe sphere | 
ords, containing confidential information furnished by applicants for Governmen, casos whe 
employment, would come within the reasoning of President Tyler's refusal tp jepartment: 
make such records public. we * * IE 

One of the best reasoned precedents of a President’s refusal to permit the head legitimate 
of a department to disclose confidential information to the House of Re 
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the reports relative to the affairs of the Cherokee 'ndians and to the frands sed AS BO 
which were alleged to have been practised upon them. A resolution of the House question. 

of Representatives had called upon the Secretary of War to communicate to the | fe me@®S 
House the reports made to the Department of War by Lieutenant Colonel Hite. | ing into th 
cock relative to the affairs of the Cherokee Indians together with all informatio, } sithority 1 
communicated by him concerning the frauds he was charged to investigate; also “And allt 








all facts in the possession of the Executive relating to the subject. The Secretary 
of War consulted with the President and under the latter’s directions informe 
the House that negotiations were then pending with the Indians for Settlement 
of their claims; in the opinion of the President and the Department, therefore 
publication of the report at that time would be inconsistent with the public 
interest. The Secretary of War further stated in his answer to the resolution that 
the report sought by the House, dealing with alleged frauds which Lieutenant 
Colonel Hitchcock was charged to investigate, contained information which was 
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obtained by Colonel Hitchcock by ex parte inquiries of persons whose statements Preside! 
were without the sanction of an oath, and which the persons implicated had had pers, Ww! 
no opportunity to contradict or explain. The Secretary of War expressed the adepartm 
opinion that to promulgate those statements at that time would be grossly unjust nt : 
to those persons, and would defeat the object of the inquiry. He also remarked of individ 
that the Department had not been given at that time sufficient opportunity to has been 
pursue the investigation, to call the parties affected for explanations, or to deter. bead of a 
mine on the measures proper to be taken. ay trans 
The answer of the Secretary of War was not satisfactory to the Committee on declares : 
Indian Affairs of the House, which claimed the right to demand from the Bxec- divulged ; 
tive and heads of departments such information as may be in their possession ificers 0 
relating to subjects of the deliberations of the House. names. | 
President Tyler in a message dated January 31, 1843, which is frequently if it wer 
cited by writers on the subject under discussion, stated that the negotiations with wught b) 
the Cherokee Indians, to which the Secretary of War referred, had terminated Presid 
since the Secretary of War had written as aforesaid and he was, therefore, send- It respor 
ing to the House all the information communicated by Lieutenant Colonel Hitech. and doct 
cock respecting the Cherokees—their condition as a nation and their relations to House ir 
other tribes. However, the President felt that it would be inconsistent with the House hi 
public interest to transmit to the House Colonel Hitchcock’s suggestions and The > 
projects that dealt with the anticipated propositions of the delegates of the public th 
Cherokee nation; Colonel Hitchcock’s views of the personal characters of the | ito the 
delegates were likewise not sent to the House because President Tyler felt that | @ Priz 
their publication would be unfair and unjust to Colonel Hitchcock. refused 
President Tyler vigorously asserted that the House of Representatives could conduct 
not exercise a right to call upon the Executive for information, even though it the conf 
related to a subject of the deliberations of the House if, by so doing, it attempted tae rer 






te interfere with the discretion of the Executive. Hestated: rosecu 













“* * * The injunction of the Constitution that the President ‘shall take care Wort! 
that the laws be faithfully executed,’ necessarily confers an authority, commen- ee 
surate with the obligation imposed, to inquire into the manner in which all eaten 
public agents perform the duties assigned to them by law. To be effective, these legate 
inquiries must often be confidential. They may result in the collection of truth the per: 
or a falsehood; or they may be incomplete, and may require further prosecution. Sane 
To maintain that the President can exercise no discretion after the time in which wide 
the matters thus collected shall be promulgated, or in respect to the character of — 
the information obtained, would deprive him at once of the means of performing aa | 
one of the most salutary duties of his office. An inquiry might be arrested at its E 






interes: 





INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 2899 


state, and the officers whose conduct demanded investigation may be enabled 
dude or defeat it. To require from the Executive the transfer of this discre- 

Ae to a coordinate branch of the Government is equivalent to the denial of its 
. ion by him and would render him dependent upon that branch in the 

formance of a duty purely executive” (Hinds’ Precedents of the House of 

resentatives, V. 3 (1907 ), p. 181). 
president Tyler pointed out that although papers and documents related to 
sphere of the legitimate powers of the House, nevertheless there were oc- 
gsions When such papers and documents had to be kept secret by the executive 

departments. = ue , : . 

« * * Jt can not be that the only test is whether the information relates to 
sjegitimate subject of deliberation. The Executive Departments and the citizens 
¢this country have their rights and duties, as well as the House of Represen- 
tatives ; and the maxim that the rights of one person or body are to be so exer- 
sed as Rot to impair those of others is applicable in its fullest extent to this 
question. Impertinence or malignity may seek to make the executive department 
ie means Of incalculable and irremediable injury to innocent parties by throw- 
ing into them libels most foul and atrocious. Shall there be no discretionary 
gthority permitted to refuse to become the instruments of such malevolence? 

“And although information comes through a proper channel to an executive 
gficer, it may often be of a character to forbid its being made public. The 
gficer Charged with a confidential inquiry, and who reports its result under 
the pledge of confidence which his appointment implies, ought not to be exposed 
dividually to the resentment of those whose conduct may be impugned by the 
formation he collects. The knowledge that such is to be the consequence will 
evitably prevent the performance of duties of that character, and thus the 
Government will be deprived of an important means of investigating the con- 
duct of its agents” (ibid., p. 181-182). 

President Tyler then stated the principle of law justifying a failure to produce 
mpers, whether to a court or to a legislature, which the President or the head of 
adepartment deemed privileged. 

“ * * In the courts of that country from w!.ich we derive our great principle 
ifindividual liberty and the rules of evidence, it is well settled, and the doctrine 
has been fully recognized in this country, that a minister of the Crown or the 
head of a department cannot be compelled to produce any papers, or to disclose 
my transactions relating to the executive functions of the Government which he 
declares are confidential, or such as the public interest requires should not be 
divulged; and the persons who have been the channels of communication to 
iicers of the State are in like manner protected from the disclosure of their 
mmes. Other instances of privileged communications might be enumerated, 
ifit were deemed necessary. These principles are as applicable to evidence 
wught by a legislature as to that required by a court” (ibid., p. 182). 

President Tyler’s message was referred to the Committee on Indian Affairs. 
Itresponded with great vigor in favor of the unrestricted production of papers 
md documents to the Congress. However, it recommended no action by the 
House in regard to the President’s refusal to show all the papers which the 
House had requested. 

The refusal by the Secretary of War, and later by President Tyler, to make 
piblic the results of investigation and inquiries conducted by the Government 
into the manner in which public agents perform their duties is a reiteration of 
the principle first established by President Thomas Jefferson, when he had 
refused to divulge to the House of Representatives the results of investigations 
@nducted by the Government in a criminal conspiracy. President Tyler cited 
the confidential nature of the inquiry, the fact that both truth and falsehood 
was revealed thereby, and that an inquiry may be incomplete and require further 
prosecution. 

Worthy of significance, also, is the fact that President Tyler refused to 
ommunicate to the House of Representatives the suggestions and projects of 
lieutenant Colonel Hitchcock concerning the anticipated propositions of the 
delegates of the Cherokee Nation. The views of Colonel Hitcheock concerning 
the personal characters of the delegates of the Cherokee Nation were likewise not 
ommunicated by President Tyler to the House. The reasons given by the 
President for the failure to send the papers and documents referred to were that 
tiggestions, anticipated projects, views dealing with the personal character of 
persons, would not be of aid to Congress in legislation, and their publication 


wuld be unfair and unjust to a Federal official and inconsistent with the public 
interest, 
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JAMES K. POLK’S ADMINISTRATION 


In 1846, a resolution of the House of Representatives requested Pre 
to furnish the House an account of all payments made on the Pre 
tificates, with copies of all memoranda regarding evidence of 
through the agency of the State Department, for the 
foreign intercourse from March 
from the Department of State. 


sident Polk 
Sident's cg. 
bi such payments 
CONTINEeENE expenses : 
1, 1841, until the retirement of Danie} Websin 


In 1841, John Tyler was President. Daniel 
Webster was his Secretary of State. The request of President Polk, therefore 
was for the details of certain payments made by the State , 


S ( Department during 
the preceding administration. 


Polk’s message to the House pointed out that contingent expenses Covering 
intercourse between the United States and foreign nations were covered by ae 
which provided that against all sums drawn from the Treasury, the President 
was authorized to settle annually with accounting officials; the President had 
the right to make public, or not, the character of the expenditure by the type 
of voucher which he chose to file. President Polk stated that where a 7 
President had placed the seal of confidence on an expenditure, and the 
matter was terminated before he entered office ; 

“An important question arises, whether a subsequent President, either yoly). 
tarily or at the request of one branch of Congress, can without a violation of 
the spirit of the law revise the acts of his predecessor and expose to public yiew 
that which he had determined should not be ‘made public.” If not a matter 
of strict duty, it would certainly be a safe general rule that this should not be 
done. Indeed, it may well happen, and probably would happen, that the Pres. 
dent for the time being would not be in possession of the information upon which 
his predecessor acted, and could not, therefore, have the means of judging 
whether he had exercised his discretion wisely or not” (Richardson Messages 
2nd Papers of the Presidents, vol. IV, p. 433). 

Polk concluded that the President making an expenditure, deemed by him 
confidential, may, if he chooses, keep all the information and evidence upon 
which he acts in his own possession. If, for the information of his succegsors 
he leaves the evidence on which he acts on the confidential files of one of the 
executive departments, they do not in any proper sense become thereby public 
records. 


& past 
whole 


Finally, Polk stated that if the President was obliged to answer the present 
call “he must answer similar calls for every such expenditure of a confidential 
character, made under every administration, in war and in peace, from the or- 
ganization of the Government to the present period.” 

Since expenditures of this confidential character had never before been made 
vublic, Polk feared the consequences of establishing a precedent which wonld 
render such disclosures thereafter inevitable (ibid., p. 433-434). 

The foregoing illustrates the principle that what a past President has done 
dies with him. Whether or not he leaves behind a record of something which 
by law he was permitted to keep confidential, a subsequent President will not 
break that confidence. In the second place, despite a Keen awareness of a 
strong public feeling which existed throughout the country against secrecy of 
any kind in the administration of the Government, especially in matters of pub- 
lic expenditures, President Polk, nevertheless, felt obliged to observe a secrecy, 
when he visualized the consequences of establishing a precedent for similar dis 
closures. In the third place, President Polk pointed to the law which had e- 
abled his predecessors in office, in the interests of the public safety, to keep 
expenditures of a certain kind secret in nature. If Congress wished to repeal 
the law it could do so; while the law existed a sense of public policy and duty 
obliged him to observe its provisions and the uniform practices of his predeces- 
sors underit. Finally, an executed transaction furnishes no greater justification 
for revealing information concerning it, than one which is execntory in nature; 
the determining factor appears to be: Was the information of a character which 
the executive department had the right under the the laws 


Constitution and 


6 It appears that the President has authority over matters in the executive branch during 


his administration When he leaves office that is an end to the things he did. His 
successor cannot be called upon to explain his acts. There is no continuity. “It was 
said by Mr. Wirt to be a rule of action prescribed to itself by each administration to 


consider the acts of its predecessors conclusive so far as the Executive is concerned: 
‘otherwise decisions might be opened back to the presidency of Washington, and the acts 
of the Executive kept perpetually unsettled and afloat’ ” (The American Executive, Finley 
and Sanderson, p. 195). 
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secret? If the answer is, “Yes,” a President in office is justified in keep- 
information from a congressional committee. 





to keep 
ing the 












OF JAMES BUCHANAN 





TUE ADMINISTRATION 













On March 98, 1860, President Buchanan addressed a message of protest to the 
of Representatives against a resolution of the House which provided for 






ot puse ; 4 
ter ommittee of five to investigate whether the President of the United States or 






officer of the Government had, by money, patronage or other improper 





liel | gny other : : ae . : 
ore eans sought to influence the action of Congress for or against the passage of 
ing a jaw relating to the rights of any State or Territory. The resolution further 





ought an investigation into the attempts of any officer or officers of the Govern- 







ing ment to prevent or defeat the execution of any laws. 

aw President Buc hanan said: 

ent # * * solemnly protest against these proceedings of the House of Repre- 
lad gatatives, because they are in violation of the rights of the coordinate executive 







rpe pranch of the Goverment and subversive of its constitutional independence ; 
ast jecause they are calculated to foster a band of interested parasites and informers, 
Ole wer ready, for their own advantage, to swear before ex parte committees to 





pretended private conversations between the President and themselves, incapable 


































ih fom their nature of being disproved, thus furnishing material for harassing 
of him, degrading him in the eyes of the country, and eventually, should he be a 
ow weak or timid man, rendering him subservient to improper influences in order 
fer tp avoid such persecutions and annoyances; because they tend to destroy that 
be | harmonious action for the common good which ought to be maintained, and which 
sj- [sincerely desire to cherish, between coordinate branches of the Government : 
ch and, finally, because, if unresisted, they would establish a precedent dangerous 
ng and embarrassing to all my successors, to whatever political party they might 
Cs ie attached’ (Richardson Messages and Papers of the Presidents, vol 5, pp. 
(18-619). 
m ULYSSES S. GRANT’S ADMINISTRATION 
mn 
s, In the last days of Grant’s administration, in April 1876, when the House was 
10 Democratic, the House of Representatives, by resolution, requested the President 
ie to inform the House whether any executive offices, acts, or duties, and, if any, 
what, have been performed at a distance from the seat of government established 
it bylaw. The inquiry aroused General Grant, and his declination to furnish the 
] information is quite spirited. He stated that he failed to find in the Consti- 
t. tution the authority given to the House of Representatives to require of the 
Executive, and independent branch of the Government, an account of his dis- 
7 charge of his purely executive offices, acts, and duties. The President went on 
l to say that as of right, the House of Representatives may demand from the 
Executive information necessary for the proper discharge of its powers of legis- 
d lation or of impeachment. The inquiry in the resolution was apparently aimed 
! to find out where executive acts had been performed within the last 7 years. 
t That had nothing to do with legislation. If, however, the information sought of 
the President was in aid of the power of impeachment, 
: ‘It is asked in derogation of an inherent natural right, recognized in this 





country by a constitutional guaranty which protects every citizen, the President 
as well as the humblest in the land, from being made a witness against himself.” ° 

The President concluded his message by asserting that the performance of 
executive acts by the President exists, and is devolved upon him, wherever he 
may be within the United States, by the Constitution. The President’s civil 
powers are neither limited nor capable of limitation as to the place where they 
shall be exercised ; 

“No act of Congress can limit, suspend, or confine this constitutional duty. 
lam not aware of the existence of any act of Congress which assumes thus to 
limit or restrict the exercise of the functions of the Executive. Were there such 
acts, I should nevertheless recognize the superior authority of the Constitution, 
and should exercise the powers required thereby of the President.” * 

It appears that the House request on President Grant was a political move to 
embarrass him by reason of his having spent some of the hot months at Long 
Branch.* 


_— 


















‘Richardson, Messages and Papers of the Presidents, vol. VII, p. 362 
TIbid.. p. 362 
*Our Chief Magistrate and His Powers, William Howard Taft, 1916, p. 130. 
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Grant’s reply illustrates that not only may Congress exceed its constitutio 
powers in calling for information, but that its source of power, just like th 
President’s, is the Constitution, and even an act of Congress calling for informs 
tion which, in the judgment of the President, limits or restricts the Executive . 


the exercise of his functions would run counter to the superior authority of the 
Yonstitution. 








GROVER CLEVELAND’S ADMINISTRATION 


One of the greatest debates that ever took place in the annals of Congress, og 
curred during the first administration of Grover Cleveland. The Relations Ra 
tween the Senate and Executive Departments was the controversy which exely. 
Sively took up the sessions of the Senate for almost 2 weeks. More than 9 
Senators participated in the debate, amongst whom were some of our most noted 
names and authorities in the field of constitutional law.’ 

For approximately 25 years prior to Cleveland’s election, the legislative branch 
of the Government was controlled by the Republican Party. The Senate con 
tinued Republican after Cleveland’s election. The new President removed from 
office approximately 650 persons in the executive branch. The Senate made dle. 
mands upon the various heads of departments to furnish the documentary 
evidence on file with the departments which showed the reasons for the removals, 
The complaints against the removed officeholders were based on personal trans. 
gressions or partisan misconduct which were usually made to the Executive ang 
to the heads of departments by means of letters, ordinarily personal and COn- 
fidential. Whatever papers or documents were thus received on the subject were, 
for convenience of reference. placed together on department files. The com. 
plaints were carefully examined: many were cast aside as frivolous or lacking 
support, while others resulted in the suspension of the accused officials.” 

Early in the Senate session of 1886, frequent requests were made in writing by 
the different committees of the Senate to which nominations were referred, d- 
rected to the heads of departments having supervision of the offices to which the 
nominations related, asking the reasons for the suspensions of officers whose 
places the nominations were intended to fill, and for all papers on file which 
showed the reasons for the suspensions. Replies were made to the committess 
by the heads of departments stating that, by direction of the President, they de 
clined to furnish the papers and the reasons, on the ground that the public interest 
would not be promoted thereby, or on the ground that the papers related toa 
purely Executive act. The foregoing numerous requests finally led up to an in 
cident which has become famous in American history and in constitutional law. 
The Senate, by resolution, denounced the Attorney General for failing to furnish 
information and papers relating to the suspension of George N. Duskin, district 
attorney in Alabama. President Cleveland had appointed one Burnett in Dus 
kin’s place and had sent to the Senate Burnett’s nomination. The Judiciary 
Committee of the Senate asked the Department of Justice for the papers touch- 
ing the suspension and appointment 
not sent. The Attorney 
mit those papers. 
































The papers relating to the suspension were 
reneral was directed by resolution of the Senate to trans 
The Attorney General replied that the President directed him 
to say that “the public interest would not be prompted by compliance with the 
resolution.” The great debate to which we have referred then took place in the 
Senate.™ 

The majority report thus stated the question—whether it was within the con- 
stitutional competence of either House of Congress to have access to the official 
papers and documents in the various public offices of the United States created 
by laws enacted by themselves. The report freely admitted that, except in 
respect of the Department of the Treasury, there was no statute which com- 
manded the head of any department to transmit to either House of Congress 
on its demand any information whatever concerning the administration of his 
department. The committee believed, however, that from the nature of the pow- 
ers entrusted by the Constitution to the two Houses of Congress, if was a neces 
sary incident that either House had the right to know all that officially existed 
or took place in any of the departments of the Government. 


























® Congressional Record, vol. 17, pp. 2211-2814. March 9 through March 26, 1886. 
1 Grover Cleveland, Presidential Problems, The Independence of the Executive, Dp. 
43 ff. 

For the text of the Senate’s resolution expressing condemnation of the Attorney 
General’s refusal, and for the majority and minority renorts of the Judiciary Committee, 
see Senate Miscellaneous Documents, vol. 7, 52d Cong., 2d sess., pp. 232-272. The majority 


report is at pp. 235-248; the condemnatory. resolution at p. 243; the minority report at 
pp. 243-262. 
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ge minority report referred to the admission in the majority report that no 
qatute conferred the right on either House to direct the Attorney General to 
soi to either House any official papers and documents. The minority won- 
red whether any grant of power in the Constitution to either House required 
‘hat they should have the right to know anything, wherever or in whatever 
frm it may exist, about removals or suspensions of Federal officers. 

president Cleveland in his famous message to the Senate of March 1, 1886, 
gated that although public officials of the United States might owe their offices 
ip laws enacted by the two Houses of Congress, that fact did not encumber the 
sfices with a lien in favor of either branch of Congress. While Congress created 
the executive departments for the benefit of the people, to answer the general 
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2 yes of government under the Constitution and the laws, the departments 
ted gre nevertheless unembarrassed by any obligation to the Senate as the price 
of their creation.” Cleveland disclaimed any intent to withhold official papers, 
neh mt he denied that papers and documents inherently private or confidential, 
on sjdressed to the President or a head of a department, having reference to an 
rm ut entirely executive such as the suspension of an official, were changed in 
ae ‘ir nature and became official when placed for convenience in the custody of 
ry public department. Concerning such papers, the President felt that he could 
Is. sith entire propriety destroy them or take them into his own personal custody. 
- Referring to the Senate’s wholesale demands for papers from*the heads of 
nd ipartments, the President stated : 
- “The requests and demands which by the score have for nearly three months 
re en presented to the different departments of the Government, whatever may 
- ie their form, have but one complexion. They assume the right of the Senate 
ng »sit in judgment upon the exercise of my exclusive discretion and Executive 
#netion, for which I am solely responsible to the people from whom I have so 
7 ately received the sacred trust of office. My oath to support and defend the Con- 
i ditution, my duty to the people who have chosen me to execute the powers of 
a heir great office and not relinquish them, and my duty to the chief magistracy 
se ghich I must preserve unimpaired in all its dignity and vigor, compel me to 
h mfuse compliance with these demands” (ibid., pp. 68-64). 
4 The President analyzed the contents and the character of the information 
> ghich had been addressed to him and to the heads of the departments by pri- 
t nte citizens concerning the removed officials. He refused to attach official char- 
a xter to papers and documents solely because they are in the executive depart- 
3 nents. “There is no mysterious power of transmutation in departmental cus- 
. dy, nor is there magic in the undefined and sacred solemnity of department 
h fles.” Papers and documents do not derive official character when they are 
t urelated to a constitutional, statutory, or other requirement making them nec- 





gary to the performance of the official duty of the Executive.” 

The long and bitter controversy ended with a victory for President Cleveland. 
The Senate voted to confirm Burnett for the place vacated by Duskins’ suspension. 
President Cleveland thus established a precedent which for the first time set 
wart private papers in the executive departments from public documents. While 
itis hard to define each, we may state, if we follow President Cleveland’s rea- 
wning, that those papers in the executive departments which relate purely to 
aecutive acts and duties lodged in the President alone by the Constitution, re- 
niin private and unofficial despite their filing in the executive departments. 
(nthe other hand, papers and documents which relate to matters in which Con- 
mess does have a right to participate, in connection with its legislative or other 
tities prescribed for it by the Constitution, may properly be called for. The real 
qestion, of course, is who determines the character of the papers? Cleveland 
established that the President does. The Executive is not to be subjected to 
imuiry arising from the motives and purposes of the Senate, as they are day by 
fay developed, and that the President need not wait for the Senate to be satis- 
fed with the President’s choice or selection (ibid., p. 378). 

For complete text of President Cleveland’s message, see Richardson, Messages 
ind Papers of Presidents, 8, 375-383. 

















THEODORE ROOSEVELT’S ADMINISTRATION 







President Roosevelt established the principle that heads of the executive de- 
fartments are subject to the Constitution, to the laws passed by Congress in 
pursuance of the Constitution, and to the directions of the President, but to no 









*Tbid., p. 62, Grover Cleveland, Presidential Problems. 
"Richardson, Messages and Papers of the Presidents, vol. 8, pp. 878-379, 381. 
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other directions whatever. His vigorous assertion produced one of the 
debates on the relationship between Congress and the Executive, and 
the Judiciary Committee of the Senate to compel, by law, the 
papers and documents filed in the public offices, when called f 
or its committees. 

On January 4, 1909, the Senate passed 2 resolution directing 
General to inform the Senate whether legal proceedings had been instituted br 
him against the United States Steel Corp. on account of the absorption by it ot 
the Tennessee Valley Coal & Lron Co.; if no proceedings had been instituted the 
Attorney General was required to state the reasons for such nonaction, The 
resolution also asked the Attorney General to state whether an opinion Was 
rendered by him concerning the legality of the absorption, and to attach a copy 
of the opinion. , 

President Roosevelt, in a special message to the Senate dated January 6, 1909 
stated that he had been orally advised by the Attorney General that, ip his 
opinion, there was insufficient grounds for legal proceedings against the steel 
corporation. President Roosevelt also sent to the Senate a copy of a lette; 
which he had sent to the Attorney General which gave the details of an interview 
between the President and Judge Gary and Mr. Frick of the United States Stee] 
Corp. He closed his message with the statement : 

“T have thus given to the Senate all the information in the Possession of the 
executive department which appears to me to be material or relevant, on the 
subject of the resolution. I feel bound, however, to add that I have instructeg 
the Attorney General not to respond to that portion of the resolution which calls 
for a statement of his reasons for nonaction. I have done so because I do hot 
conceive it to be within the authority of the Senate to give directions of this 
character to the head of an executive department, or to demand from him reagons 
for his action. Heads of the executive departments are subject to the Constitu- 
tion, and to the laws passed by the Congress in pursuance of the Constitution, 
and to the directions of the President of the United States, but to no other direc 
tion whatever” (Congressional Record, vol. 43, part 1, 60th Cong., 2d sess, pp. 
527-528). 

The Senate, having been unable to get the documents from the Attorney Ger- 
eral, thereafter summoned Herbert Knox Smith, head of the Bureau of Corpo- 
rations, to appear before its Committee on Judiciary. When Mr. Smith ap 
peared, the committee informed him that if he did not at once transmit the pa- 
pers and documents requested, the Senate would order his imprisonment. Mr, 
Smith reported this to the President; the latter ordered him in writing to turn 
over to the President all the papers in the case, “so that I could assist the Senate 
in the prosecution of its investigation.” What happened afterward can best be 
stated in President Roosevelt’s own words: 

“T have those papers in my possession, and last night I informed Senator 
Clark of the Judiciary Committee what I had done. I told him also that the 
Senate should not have those papers and that Herbert Knox Smith had turned 
them over tome. The only way the Senate or the committee can get those papers 
now is through my impeachment, and I so informed Senator Clark last night. 

“The Senator informed me that the Senate was only anxious to exercise its 
prerogatives and that if the papers were of such a nature that they should not 
be made public the committee was ready to indorse my views. But, as I say, 
it is just as well to take no chances with a man like Culberson [Senator from 
Texas], who is behind this thing, so I will retain those papers until the 3d of 
March at least. Some of these facts which they want, for what puropse I 
hardly know, were given to the Government under the seal of secrecy and cannot 
be divulged, and I will see to it that the word of this Government to the indivit- 
ual is kept sacred” [italic supplied] (The Letters of Archie Butt, Personal Aide 
to President Roosevelt, by Abbott, pp. 305-306; see also the President-Office and 
Powers, by Corwin, pp. 281 and 428). 

The effort made by the Senate to get the papers took place in January 1909. 
Theodore Roosevelt’s term of office expired at midnight, March 3, 1909. His 
challenge to the Senate to impeach him, if it wished to get the papers which he 
felt should not be made public, was fortified by powerful legal argument. Roose- 
velt had ordered the Head of the Bureau of Corporations to get a decision from 
the Attorney General that the papers should not be made public. The Attorney 
General followed the provisions of the act of 1903, when he reasoned that the 
President was to judge what information should be made public. Faced with 
the Senate committee’s insistance that the Commissioner of Corporations violate 
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poth the law and the practices of his predecessors or face imprisonment, the 
Attorney General suggested that the papers be turned over to the President 
in order that the latter might thereafter instruct the Commissioner concerning 
their disposition (27 Op. Atty. Gen. 150). 

Thwarted in its efforts to obtain the records from two heads of departments, 
there Was introduced the following Senate resolution : 

“pesolved by the Senate, That any and every public document, paper, or rec- 
ord, or copy thereof, on the files of any department of the Government relating 
to any subject whatever over which Congress has any grant of power, jurisdic- 
tion, or control, under the Constitution, and any information relative thereto 
within the possession of the officers of the department, is subject to the call or 
inspection of the Senate for its use in the exercise of its constitutional powers 
and jurisdiction” (43 Congressional Record 839 (1909) ). 

An exciting and prolonged debate followed.“ In brief, the arguments of the 
gnators who favored adoption of the resolution were: Congress was respon- 
sible, in the very beginning of our Government, for creating by statute the execu- 
tive departments. What Congress created, it can at any time modify by statute 
or entirely abolish. Since Congress created the departments, the heads of those 
departments owe their principal obligation to it. Either House of Congress 
may, therefore, demand compliance by heads of departments with calls for in- 
formation and papers.” It is significant that the Senate debate was entirely 
hased upon the great debate which took place in the Senate during Cleveland’s 
first administration, in 1886. Proponents of the resolution urged that since the 
Senators who were members of the Judiciary Committee, in 1886, were amongst 
the truly great names in the field of constitutional law in the history of our 
Government, and since both the majority and minority reports in the controversy 
with President Cleveland united on a fundamental proposition, they thought it 
pest to base the resolution on that proposition, to wit: That every public docu- 
ment or paper relating to any subject whatever, concerning which Congress had 
jurisdiction, was subject to a call for inspection by either the House or the 
Senate.”® 

Opponents of the resolution argued that it was impossible to settle a contro- 
yersy with the executive branch by means of a resolution. Final settlement lay 
“in the observance by both Houses of Congress of the constitutional relations 
that exist between the coordinate departments of the Government.” Senator 
Dolliver asked some pointed questions which struck at the vitals of the con- 
troversy. He wished to know to what department of the Government the execu- 
tive departments belonged. They certainly did not belong to the legislative or 
the judicial branches. He thought it would be a very interesting matter to 
determine what jurisdiction the legislative department of the Government had 
over the executive. He noted that it had been customary, from the foundation 
of our Government, to ask for information from the executive department, often- 
times, when nobody felt particularly the need of it. It had been a favorite method 
of introducing subjects for debate in the Senate. 

“* * * What I want to know is, there Congress gets authority either out of 
the Constitution or the laws of the United States to order an executive depart- 
ment about like a servant” [italic supplied] (48 Congressional Record 3732 
(1909) ). 

Senator Rayner answered the foregoing queries by asserting that each House 
of Congress had the power to order anyone that had information or documents 
coming within its jurisdiction and control. He cited the Kilbourn and the Chap- 
man cases in support. Senator Dolliver replied that those cases involved pri- 
vate citizens who had refused to appear and give testimony before committees of 
the Senate,” and not officials of the executive departments. 

The debate developed two striking points of agreement between proponents 
and opponents of the resolution: (1) That there was no law which compelled 
heads of departments to give information and papers to Congress: (2) that if 
the head of a department refused to obey a subpena of either of the Houses of 
Congress, there was no effective punishment which Congress could mete ont. 
Senator Bacon. who had introduced the resolution, was asked the pointed ques- 
tion: Whether Congress could by law compel the production of papers by heads 
of departments? He replied that the matter of enforcement presented difficulty, 





‘Thid.. pp. 839, 1762 (1909 

43 Congressional Record 849 

43 Congressional Record 842 

743 Congressional Record 3732 (1909). 

‘Kilbourn \ Thompson, 1023 U. S. 168; In re Chapman, 166 U. S. 661 
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and that the same question had been raised in the famous 1886 deb 
land’s administration, and it was conceded “that there was no 
diate remedy in case the head of a department or the President Should refyge» 
(45 Congressional Record 849 (1909) ). Of what use, therefore, was the ion 
tion, urged its opponents, when there was no way to enforce it? The Presig al 
and heads of departments might, in a proper case, decide to pay no attentin 
to a request for documents; passing the resolution, therefore, would be a futile 
gesture.” ” 

The resolution did not come to a final vote. 

Professor Willoughby, in his well-known treatise, discusses the re 
refers to the debates in Cleveland’s and Roose 
cludes that the constitutionality of the positions taken by Presidents Cleveland 
and Roosevelt would seem to be clear. Referring to the contests between Con. 
gress and the Presidents as to the right of the former to compel the furni 
to it of information, Willoughby states that it has been established th 
President may exercise full discretion as to what information he will furni 
what he will withold.” 
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PRESIDENT COOLIDGE’S ADMINISTRATION 


On March 12, 1924, the Senate passed a resolution which provided for the ap- 
pointment of a committee to investigate the Bureau of Internal Revenue, with 
authority to hold hearings and subpena witnesses. In a letter dated April 10, 
1924, to President Coolidge, Andrew Mellon, Secretary of the Treasury, pointed 
out that although the purpose of the committee was to obtain information upon 
which to recommend to the Senate reforms in law and in administration of the 
Bureau, it now appeared that the committee intended to vent a personal grievance 
of Senator Couzens, the author of the resolution in the Senate, against Mr. Mellon, 
The committee sought out all companies in which Mr. Mellon was interested, 
and directed its investigation activities solely against those companies. 

President Coolidge in a special message to the Senate dated April 11, 1924, 
stated that it was recognized, both by law and custom, that there was certain 
confidential information which it would be detrimental to the public service to 
reveal. He recognized that it was legitimate for the Senate to indulge in political 
discussion and partisan criticism. 

“But the attack which is being made on the Treasury Department goes beyond 
any of these legitimate requirements. Seemingly the request for a list of he 
companies in which the Secretary of the Treasury was alleged to be interested, 
for the purpose of investigating their tax returns, must have been dictated by 
some other motive than a desire to secure information for the purpose of legis 
lation. * * * 

“The constitutional and legal rights of the Senate ought to be maintained at 
all times. Also the same must be said of the executive departments. But these 
rights ought not to be used as a subterfuge to cover unwarranted intrusion. It 
is the duty of the Executive to resist such intrusion and to bring to the attention 
of the Senate its serious consequences. That I shall do in this instance” (65 Con- 
gressional Record, 68th Cong., 1st sess. p. 6087). 

In reply, Senators Robinson and Walsh stated on the floor of the Senate that 
the committee had never attempted to compel the production of confidential 
records. Everything which the committee received from voluntary 
witnesses and by departmental courtesy. (Ibid. p. 6108). 
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PRESIDENT HOOVER’S ADMINISTRATION 


On June 6, 1930, Secretary of State Stimson wrote the chairman of the Senate 
Foreign Relations Committee in reply to a request for confidential telegrams and 
letters leading up to the London Conference and the London Treaty. Secretary 
Stimson’s confidential memorandum answered “as far as possible” the questions 
contained in the request. He refused, however, to divulge the contents of the 
other papers called for, on the ground that he had been directed by the President 
to say that their production would not, in this opinion, be compatible with the 
public interest.™ 

On June 12, 1930, the Foreign Relations Committee adopted a resolution to 
the effect that the committee regarded all facts which entered into the antecedent 
or attendant negotiations of any treaty as relevant and pertinent, when the 













1943 Congressional Record 3730 (1909). 


2 Ww. W. Willoughby, The Constitutional Law of the United States, 2d Ed. 
pp. 1488-1491. 


21 72 Congressional Record, p. 12029 (1930). 
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te was considering a treaty for the purpose of ratification. The committee 
gent on to assert its right to have full and free access to all records touching the 

tiations of the treaty, basing its right on the constitutional prerogative of 
the Senate in the treatymaking process. , f / 

The bitterness of the debate in the Senate culminated in a message from 
President Hoover to the Senate dated July 11, 1930, wherein he pointed out that 
there were ¢ great many informal statements and reports which were given to 
our Government in confidence. ‘The Executive was under a duty, in order to 
maintain amicable relations with other nations, not to publicize all the ego- 
tiations and statements which went into the making of the treaty. he Execu- 
tive must not be guilty of a breach of trust, nor violate the invariable practice 
of nations. He concluded as follows: 

«¢ * * No Senator has been refused an opportunity to see the confidential 
material referred to, provided only he will agree to receive and hold the same 
in the confidence in which it has been received and held by the Executive. A 
numer of Senators have availed themselves of this opportunity. I believe that 
no Senator can read these documents without agreeing with me that no other 
course than to insist upon the maintenance of such confidence is possible. * * * 

“In view of this, I believe that to further comply with the above resolution 
would be incompatible with the public interest” (S. Doc. No. 216, Tist Cong., 
special sess., )). 2). seed ' y 

It appears that the Senate was not satisfied by President Hoover's reply. It 
avoided, however, further wrangling. Senatorial face was saved by adopting a 
resolution of Senator Norris, which stated that in ratifying the treaty the Senate 
did so with the distinct and explicit understanding that there were no secret files 
or documents which in any way, directly or indirectly, modified or changed the 
stipulations and agreements in the treaty (73 Congressional Record 378 (1930) ; 
The Developments of Congressional Investigative Power, McGeary. p. 103, foot- 
note 20). 

On May 14, 1932, a resolution was presented in the House of Representatives 
requesting the Secretary of the Treasury to submit to the House the testimony, 
documents and records which had been presented in the investigation conducted 
by the Secretary of the Treasury concerning the importation of ammonium sul- 
phate. The resolution was vigorously attacked on the ground that the Govern- 
ment in obtaining the information, had not disclosed a purpose of intended pub- 
licity, and that no business interest would disclose its costs of production and 
other confidential data, even for the use of the Federal Government, if that 
information was to be disclosed to the world.” The resolution appears to have 
been amended so as to contain the phrase: “if not incompatible with the public 
interest.” The Secretary of the Treasury wrote the Speaker of the House on May 
26, 1932, that the information had been furnished to the Treasury with the 
understanding that it would be treated confidentially. He added: 

“As consent has not been given to the disclosure of the information contained 
inthe record before the Treasury Department, I am of the opinion that it would 
be incompatible with the public interest to comply with the request contained in 
the resolution” (ibid., 11669). 

The reply of the Treasury Department was received by the House without 
comment. 

FRANKLIN D. ROOSEVELT’S ADMINISTRATION 


House Resolution 212 called upon President Roosevelt, “if agreeable to him 
and available,” to transmit to the Speaker of the House of Representatives the 
full transcript of his press conference of May 3, 1935, on the resolutions of the 
United States Chamber of Commerce concerning the President’s legislative pro- 
gram. The object of the resolution was to afford the President an opportunity to 
send up for the record his comments on the resolutions adopted by the chamber 
of commerce at Washington, “which constituted the first major offensive by the 
representatives of big business on his program as a whole.” ™ 

President Roosevelt wrote the Speaker of the House on May 8, 1935: 

“I do not believe, however, that it would be advisable for me to create the 
precedent of sending to the Congress for documentary use the text of remarks I 
make at the bi-weekly conferences with the newspaper representatives here in 
Washington.” * 


"75 Congressional Record, 72d Cong., 1st sess., p. 10207 (1932). 
#79 Congressional Record 7002 (1935). 
*“Tbid., 7186. 
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The President went on to say that he did not wish to create a precedent 
permitting questions and answers which came up at his press conferences tg of 
transeribed and printed in the Congressional Record, for in such event he 9 
no longer speak informally, as was his habit, and would bring about a comndan 
ness of restraint as well as the necessity for constant preparation of his remare 

Iu 1941, the Chairman of the House Committee on Naval Affairs by letine 
requested the Federal Bureau of Investigation to furnish the committee with 
reports since June 1939, together with all correspondence of the Bureau or 

Department of Justice in connection with investigations made by the Depart. 
ment arising out of strikes, subversive activities in connection with labor dis. 
putes, or labor disturbances of any kind in industrial establishments which had 
naval contracts. Attorney General Jackson replied in an opinion in which h 
pointed out that the request for Federal Bureau of Investigation Reports a 
one of many which had been received from congressional committees, The tee 
ber of requests alone would have made cempliance impracticable, particularly 
Since many of the requests were very comprehensive in character. He a 
obliged, therefore, in view of the increasing frequency of those requests, to restat 
the policy of the Department together with the reasons therefor : ate 

“It is the position of this Department, restated now with the approval of 
and at the direction of the President, that all investigative reports are confi- 
dential documents of the executive department of the Government, to aid in 
the duty laid upon the President by the Constitution to ‘take care that the laws 
be faithfully executed,’ and that congressional or public 
be in the public interest.” * 

The Attorney General pointed to the following injurious results which would 
follow disclosure of the reports: (1) Disclosure would seriously prejudice law 
enforcement; (2) disclosure at that particular time would have prejudiced the 
national defense; (3) disclosure would seriously prejudice the future usefulness 
of the Federal Bureau of Investigation, for keeping faith with contidential in- 
formants was an indispensable condition of future efficiency ; (4) disclosure might 
also result in the grossest kind of injustice to innocent individuals, because the 
reports included leads and suspicions, and sometimes even the statements of 
malicious or misinformed people. 

The opinion of the Attorney General accorded with the conclusions which had 
been reached by a long line of predecessors, and with the position taken by 
the President from time to time since Washington’s administration. He ecop- 
cluded by stating that exercise of this discretion in the executive branch had 
been upheld and respected by the judiciary. 

On January 20, 1944, a Select Committee To Investigate the Federal Com- 
munications Commission met in order to listen to the testimony of J. Edgar 
Hoover, Director, Federal Bureau of Investigation, who had been served with 
a subpena to appear before the committee. The committee had been conducting 
hearings pursuant to a resolution of the House of Representatives of January 19, 
1943, which empowered the committee to conduct an investigation of the Federal 
Communications Commission. he purpose of the investigation was to deter- 
mine whether the Commission had been acting in accordance with law and the 
public interest. The committee was authorized to require the attendance of 
witnesses and production of books and papers by subpena. Mr. Hoover was not 
required by the subpena with which he had been served to produce any docu- 
mentary evidence. However, he was shown certain letters, which he refused to 
admit he received in the performance of his duties as Director of the Bureau. 
We will quote from the record of the hearing before the committee: 

Mr. Garey [committee counsel]. You were asked at the last hearing to pro- 
duce before this committee the written directive which you had received from 
the President of the United States respecting the scope of the testimony which 
you were not to give, putting it in one way, or which you would be permitted to 






























access to them would not 





























give, before this committee. Are you now ready to produce that written 
directive ? 
“Mr. Hoover. I am not” (hearings, vol. 2, House, 78th Cong., Select Committee 





To Investigate the Federal Communications Commission (1944), p. 2337). 
The record shows that the chairman of the committee, in order to lay the foun- 
dation for consideration of the matter by the committee in executive session, 
directed Mr. Hoover, on behalf of the committee, to answer the question and to 
produce the written directive of the President of the United States directing him 
not to testify, in certain respects, before the committee. 














{0 Opinions Attorney General, No. 8, April 30, 1941. 
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Mr. Hoover declined to comply with the direction of the chairman. Mr. Hoover 
the committee that he had discussed with the executive assistant to the 
yttorney General the matters which he felt he would be asked. Those matters 
ted to fingerprint records, certain matters relating to activities at Pear! 
rbor, and certain operations of the Bureau. Mr. Hoover disclaimed any desire 
ip interfere with the work of the committee. However, the President had directed 
pim not to testify to any matter, or to any correspondence relating to internal 
geurity, and the Attorney General had construed questions relating to finger- 
eint records, and the matters relating to activities at Pearl Harbor, as fully 
githin that category. Mr. Hoover had with him a copy of the President s direction 
ip writing. He would not, however, produce the copy for the benefit of the com- 
mittee for reasons given in a letter of the Attorney General addressed to the 
dairman of the committee.” The letter read in part as follows: 

“J have carefully considered the request of Mr. Garey, counsel for the com- 
mittee, that I produce before your committee a copy of the document that I re- 
ceived from the President directing Mr. Hoover not to testify before your com- 
mittee about certain transactions between this Department and the Federal Com- 
munications Commission. 

“It is my view that as a matter of law and of long-established constitutional 
practice, communications between the President and the Attorney General are con- 
fdential and privileged and not subject to inquiry by a committee of one of the 
Houses of Congress. In this instance, it seems to me that the privilege should 
not be waived; to do so would be to establish an unfortunate precedent, incon- 
sistent with the position taken by my predecessors. 


+ * + * x ” . 


‘Furthermore, I should like to point out that a number of Mr. Garey’s ques- 
tions related to the methods and results of investigations carried on by the 
Federal Bureau of Investigation. The Department of Justice has consistently 
taken the position, long acquiesced in by the Congress, that it is not in the public 
interest to have these matters publicly disclosed. Even in the absence of in- 
structions from the President, therefore, I should have directed Mr. Hoover to 
refuse to answer these questions” (ibid., 2338-9). 

The chairman of the committee recognized the privilege, which had been 
granted to the executive departments from the beginnings of our Government, in 
these words : 

“* * * Under this general question of the right of the witness to refuse to 
testify, we have a situation where the law seems to be rather indefinite, but for 
over 140 years a certain exemption has been granted to the executive departments, 
particularly where it involves military secrets or relations with foreign nations. 
Yet we, of course, realize that the President, by a blanket order, could not exempt 
a witness who is an official in an executive department, I take it, from the duty 
of testifying when properly called before a committee like this one, with its au- 
thority” (ibid., 2305). 

The chairman recognized the comumittee’s desire, in wartime, not to interfere 
with the executive departments in maintaining proper secrecy. He therefore 
suggested that counsel ask Mr. Hoover other questions which he deemed pertinent. 
Counsel to the committee stated that none of the questions which he had put to 
Mr. Hoover dealt with internal security or national security. 

Mr. Hoover was asked a number of other questions, to which he replied that 
they fell within the restrictions of the Presidential directive to him. 

Counsel for the committee stated that the House might want a record of the 
proceedings in the event that it elected to exercise its constitutional powers to 
compel answers to questions put to Mr. Hoover. Accordingly, the chairman of 
the committee directed Mr. Hoover to answer each and every question put to him 
by counsel which Mr. Hoover had refused to answer. Mr. Hoover reiterated his 
declination to answer the questions for the reasons previously given. 

Thus, we see the issue squarely raised between the head of the Bureau of In 
vestigation and the Attorney General, who determined, in their own judgment, 
whether questions put to Mr. Hoover by the House committee came within the 
directive of the President. Necessarily, matters of discretion were left. by the 
President’s order to Mr. Hoover, to both the Attorney General and to Mr. Hoover. 
The record of the hearings appears to be silent as to any action taken by the com- 
mittee, following Mr. Hoover's refusal to testify or produce the President's direc 
tive, pursuant to the subpena. 


*Letter dated January 22, 1944, signed Francis Biddle, Attorney General 
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The same committee had also issued a subpena to Harold D. Smith, Director g 

the Bureau of the Budget, to appear before the committee and to produce the files 
and correspondence in the Bureau of the Budget. Those files dealt with requests 
of the War and Navy Departments to the President for an Executive order trang. 
ferring the functions of the Radio Intelligence Division of the Federal Communi. 
cations Commission to the military establishments. The subpena also Sought to 
obtain the recommendations of the Bureau of the Budget. 

On July 9, 1943, Mr. Smith, appeared before the committee. He had pre. 
viously, by letter, advised the chairman of the committee that the matters which 
the committee sought to obtain from him affected the national defense, and that 
the President had issued instructions that the files and correspondence of the 
Bureau of the Budget should not be made public because of their confidentia) 
nature and because disclosure would not cqmport with the public interest (com- 
mittee hearings, vol. 1, p. 34). 

The opinion of Attorney General Jackson, previously referred to,” was also 
cited by Mr. Smith as a reason for not complying with the subpena. 

The record of Mr. Smith’s testimony also shows that the files and documents 
which had been subpenaed were turned over to the White House, at the request 
of someone there, in Mr. Smith’s absence. 

Congressman Hart asked Mr. Smith: 

“You feel compelled to carry out the orders of the Chief Executive? 

“Mr. SmirH. That is right.” * 

The chairman of the committee then stated that the issue presented was going 
to be fought out. In order to make the record stand on the responses which had 
been given to the subpena, the chairman directed the witnesses to produce the 
documents called for. Mr. Smith replied that in view of the position which he 
had taken, on the advice of counsel, he could not make the documents available” 

Finally Mr. Smith was asked whether he would produce the documents at an 
executive session of the committee. The Director of the Bureau of the Budget 
subsequently advised the chairman of the committee that he had no choice but 
to decline to testify or otherwise furnish the committee with any information ip 
the possession of the Bureau concerning the matters mentioned, whether in 
executive session or otherwise, by reason of the instructions which he had received 
from the President, and for the additional reasons given in the opinion of the 
Attorney General.” 

James L. Fly, Chairman of the Federal Communications Commission and 
Chairman of the Board of War Communications, was also subpenaed to appear 
before the aforesaid committee. 

He appeared on July 9, 1943, and did not produce the records described in the 
subpena. He told the committee that he was bound by the decision of the Board 
of War Communications, of which he was one member, and that even if he had 
the documents in his custody, he would have no choice but to decline to hand 
them over to the committee. 

The records in question were in the possession of Mr. Denny, General Counsel 
of the Federal Communications Commission, who was present at the time Mr. 
Fly was testifying before the committee. Mr. Denny had also been subpenaed. 
He advised the committee that he had in his possession the papers called for. 
Neither Mr. Denny, nor Mr. Fly, exhibited the records to the committee. Both 
felt bound by the decision of the Board of War Communications.” 

Acting Secretary of War Robert P. Patterson received an invitation by letter 
to appear before the committee and to produce certain documents. Several Army 
officers were also requested to appear. The reply of Mr. Patterson in part was 
as follows: 

“The President directs that the committee be informed that he, the President, 
refuses to allow the documents to be delivered to the committee as contrary to 
the public interests. For the same reason, I am unable to permit the witnesses to 
appear” (ibid., 67). 

Counsel for the committee noted in the record that the Secretary of War's 
refusal to allow the documents to be delivered was based upon the President's 
direction. However, the Secretary’s decision not to permit the Army officers 
to appear was based upon the Secretary’s own judgment. 













































































































































































































































































27 Vol. 40, Opinions, Atty. Gen., No. 8. 


#% Hearings, Select Committee To Investigate the Federal Communications Commission, 
vol. 1, p. 36. 


29 Tbid., 39. 
*® Vol. 40, Opinions, Atty Gen., No. 8, Apr. 30, 1941. 


#1 Hearings, Select Committee To Investigate the Federal Communications Commission, 
vol. 1, pp. 46, 48 through 67. 
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similarly, James Forrestal, Acting Secretary of the Navy, replied to a com- 

tee request for the testimony of naval officers and for certain documents from 
r files of the Navy Department. Mr. Forrestal declined permission for the 
a officers, active or inactive, to appear. He closed his letter to the committee 
py stating: — " : ‘ , 

“wThe President of the United States authorizes me to inform the committee 
that he, the President, refuses to allow the documents described in your letter 
to be delivered to the committee, as such delivery would be incompatible with 
the public interest” (ibid., 68). ; 

Again, we see that the President and members of his Cabinet, as well as heads 
of departments, exercised their own discretion concerning the propriety of fur- 
nishing testimony and papers to a committee of the House. 

It may be added that the testimony of 10 Army officers, 20 naval officers, and 
the production of documents in 20 categories of the Army and 25 categories of 
the Navy were requested by the committee. By direction of the President, the 

roduction of the testimony and documents requested were refused.’ 

Although Congressman Cox, chairman of the committee, inserted two state- 
ments in the Record which were critical of the Chief Executive by reason of 
the latter’s refusal to permit heads of departments and members of the Cabinet 
to furnish information and papers, the committee thought it wise not to press 
the issue.” 


Apparently no further action was taken by the committee, following refusals 
of the heads of departments to comply with the subpenas which had been served 
upon them. 

To summerize 

The precedents furnished by Franklin D. Roosevelt’s administration show: 

1, Federal Bureau of Investigation records and reports were refused to con- 
gressional committees, in the public interest. 

2. The Director of the Federal Bureau of Investigation refused to give testi- 
mony or to exhibit a copy of the President’s directive requiring him, in the in- 
terests of national security, to refrain from testifying or from disclosing the 
contents of the Bureau's reports and activities. 

3. Communications between the President and the heads of departments are 
confidential and privileged and not subject to inquiry by a committee of one of 
the Houses of Congress. 

4, The Director of the Bureau of the Budget refused to testify and to produce 
the Bureau’s files, pursuant to subpena which had been served upon him, because 
the President had instructed him not to make public the records of the Bureau 
due to their confidential nature. Public interest was again invoked to prevent 
disclosure. 

5, A precedent which Theodore Roosevelt had established, to order the records 
of a department brought to the White House, when the President was convinced 
of their confidential nature, was apparently followed in the transfer of the records 
from the Director of the Bureau of the Budget to the White House. 

6. The Chairman of the Federal Communications Commission and its chief 
counsel, both of whom had been subpenaed, refused to testify and to produce files 
and records, despite the fact that the select committee was created to investigate 
the Federal Communications Commission. The reasons given for such refusal 
were that the records in question were those of the Board of War Communica- 
tions, of Which the Chairman of the Federal Communications Commission was 
only one member out of five. Both the Chairman and the chief counsel of the 
Commission who had possession of the records stated that they felt bound by the 
decision of the Board of War Communications not to produce the records or to 
testify concerning them. 

7. Although the Chairman of the Federal Communications Commission was 
also Chairman of the Board of War Communications, he did not produce the 
records because of their confidential nature and because disclosure would have 
adversely affected the national security. 

8. The Secretaries of War and Navy were directed not to deliver documents 
which the committee had requested, on grounds of public interest. The Secre- 
taries, in their own judgment, refused permission to Army and Navy officers to 
appear and testify because they felt that it would be contrary to the public 
interests. 


“90th Congressional Record, 2111. 
“90th Congressional Record, appendix, 1034, 1066 (1944). 
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9. The chairman of the committee, while severely critical of the Ch 


gent ea oe lef Execy. 
tive’s directions to the Cabinet members and to the heads of departments 7: 
ceded a “certain exemption” which had been granted to the executive depart, 
ments for over 140 years. r 
















PRESIDENT TRUMAN’S ADMINISTRATION 


By concurrent resolution a joint congressional committee on the investig 
of the Pearl Harbor attack was established on September 11, 1945. The con. 
mittee was authorized to require by subpena, or otherwise, the attendance of 
witnesses and the production of books and papers. There had been seven prior 
investigations concerning the Pearl Harbor attack.“ The committee’s investi. 
gation extended to the files of all pertinent branches of the Government, and 
President Truman issued instructions to various departments of the Govern. 
ment. We will examine those instructions.” 

On October 13, 1945, the President advised Senator Barkley, chairman of the 
committee, that he had appointed Judge Latta to supply the committee with any 
information which it deemed necessary from the White House files. The Pregj. 
dent’s letter also stated that if the committee experienced difficulty in obtaining 
access to the files the President would issue the necessary orders for “complete 
access. 


ation 

















On August 28, 1945, the President had addressed a memorandum to the Seere. 
taries of State, War, Navy, the Attorney General, the Joint Chiefs of Staff, ani 
the Directors of the Bureau of the Budget and the Office of War Information 
to this effect: That they should take the requisite steps to prevent release to the 
public, except with the President's approval, of information regarding the Crypt- 
analytic Unit. Since the joint committee was created subsequent to the August 
28, 1945, memorandum, the President sent a memorandum on October 23, 1945, 
to four of the departments above named, expressing a desire to assist the joint 
congressional committee. He specifically excepted from the August 28 memp- 
randum and authorized the release of information, ‘material to the investiga. 
tion.” The President also authorized any employee or member of the armed 
services, whose testimony the committee desired, to testify publicly before the 
committee concerning any matter “pertinent to the investigation” 
tee Report, p. 286). 

On November 7, 










( Joint Commit- 








1945, the President addressed a memorandum to the chief 
executives of all departments, agencies, commissions and bureaus. The memo- 
randum stated that in order to assist the committee to make a complete in- 
vestigation, heads of departments were requested by the President to authorize 
every person in their respective departments or agencies, if interrogated by the 
committee, to give any information of which they may have knowledge bearing 
on the subject of the investigation. The President also requested the heads of 
the departments to authorize their respective employees to come forward volun- 
tarily and to disclose to the committee “any information they may have on the 
subject of the inquiry which they may have any reason to think may not already 
have been disclosed to the committee.” ” 








The President's directive was made applicable to all persons of all executive 
departments, whether or not those persons were called to testify before the joint 
cominittee. 










There was one additional memorandum issued by the President for the chief 
executives of all executive departments, agencies, commissions and bureaus. It 
referred to the President's memorandum of November 7, 1945, and requested the 
heads of the departments to further authorize every person in those departments 
or agencies, whether or not they were interrogated by the committee, “to come 
forward and disclose orally to any of the members” of the commiftee “any in- 
formation which they may have on the subject of the inquiry which they may have 
any reason to think has not already been disclosed to the committee.” The 


memorandum closed with the words: “This does not include any files or written 
material.” 












The joint committee’s investigation was obviously intended to make full and 
complete disclosure to the American people, in order that the lessons of the Pearl 


* Doc. No. 244, 79th Cong., 2d sess., Report of the Joint Committee on the Investigation 
of the Pearl Harbor Attack, pp. xii and xiv. 

* Appendix C, Communications from the President of the United States Relating to the 
Pearl Harbor Investigation. pp. 283-287 of the report. ibid., footnote 1, supra, 

* Thid., Joint Committee Report, p. 286. 
Ibid., Joint Committee Report, p. 287. 
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Harbor disaster might “avold pitfalls in the fonea," and “to evolve constructive 

gestions for the protection of our national security. ; a 
EE executive branch was obviously in full agreement with the intent of Con- 
" = The comlittee’s report makes it clear, as already indicated, that the files 
othe pertinent Government branches were made available to the committee, fol- 
iowig instruction from the President. : , , 

The report also states that one member of the committee requested the pro- 
duction by the State Department of all papers relating to the so-called Tyler 
Kent case, which was disapproved by the majority of the committee. The oe 
Department had advised the committee that those papers were in no way perti- 
nent to the subject of the committee's inquiry. : Pe 

The report contains the names of the witnesses which appeared before the joint 
committee. Among them were the highest officers in both the w ar end Navy 
Departments and the highest officials of the State Department. rhe I resident's 
directives heretofore cited made the appearance of those witnesses possible. 

It should be noted, however, that the Chief Executive did not strip the execu- 
tive branch, by his directives, of a discretion, in a doubtful case, to withhold 
written files. While the report of the joint committee indicates that the com- 
mittee received the fullest measure of cooperation from the executive branch, 
in its desire to bring all pertinent facts to light, Senators Ferguson and Brewster 
fled a minority report wherein they were critical of the Presidential restraints 
on the committee.” 

The minority complained that the President’s memorandum of October 23, 
1945, which lifted the prior secrecy of the Cryptanalytic Unit, was limited to the 
State, War, and Navy Departments. The minority also complained that the 
President’s order relaxed the secrecy of the records only so far as “the joint 
committee” was concerned, while it continued to prevent individual members of 
the committee from searching records. In this discussion, of course, we are not 
concerned with the differences within the committee. 

The minority report was also critical of the phrase in the October 23, 1945, 
memorandum of the President: “any information in their possession material to 
the investigation.” “ The minority stated that those words provided a cloak for 
those reluctant to yield information requested by the members of the committee. 
Finally, the minority pointed out that the subsequent memorandums of the Presi- 
dent never wholly removed the restrictions on the Government departments, 
and that in the order of November 7, 1945, the President relaxed restraints on 
executives of the Government in order that they might speak freely to “indi 
vidual members of the committee,’ but the order did not include the release to 
such individual members of files or written material.” 

The foregoing criticism of the minority, that “the joint committee was hedged 
about with troublesome qualifications and restraints’” by the Chief Executive 
does not find support in the report which was signed by the other eight members 
of the joint committee. However, there is a tacit understanding by the majority 
of the propriety of the President's instructions to the heads of departments as 
outlined above, and the minority did not anywhere in its report question the 
right of President Truman to issue the instructions which he did to the heads of 
departments. Apparently, their chief complaint was that the Truman commit 
tee, during the 4 years of its operations, did allow individual members of the 
committee to search for any information deemed relevant by them, whereas, in 
the joint committee investigation the majority of the committee refused to ex 
tend permission for individual members to search files and other records. 

The conclusion we derive from the activities of the joint committee, which in 
vestigated the Pearl Harbor attack, is that the President, in an investigation 
involving the national security as well as the future safety of the country from 
attacks similar to the Pearl Harbor attack, assumed the responsibility of guiding 
and directing the heads of the executive departments concerning the oral testi- 
mony and the written material which they were to furnish to the committee.” 
In so doing, President Truman merely exercised the executive prerogative which 
prior administrations had handed down to him. 


*P. xi, Foreword, Joint Committee Report, supra. 

*Tbid. xiv. Introduetory Statement of the Joint Committee Report. 

“Ibid.. p. xv, Introductory Statement of the joint committee report. 

"See pp. 278 and 279 for a list of the witnesses who appeared before the joint committee 

“Thid., p. 498, joint committee report. 

“For the Senate debate which accompanied the President's directions to the Cabinet 
officers and heads of departments, see 91 Congressional Record 10583-10594 (1945) 
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RESUME AND CONCLUSIONS 


A bird's-eye view of the refusals by 17 of our Presidents and their heads of 
departments to comply with congressional requests for information and paper 
from the Executive, beginning with 1796 to the present time, follows: # . 





Witt a 
President Date Type of information refused 
— -_-__—-—-- ----+-—- - -—-— —-- | — — —-|— — -—-— — 
| ae 
George Washington __ avid 1796 Instructions to United States Minister concerning Jay Treaty 
Thomas Jefferson__- cine ae Confidential information and letters relating to Burr’s ys 
| spiracy. m- 
James Monroe 1825 Documents relating to conduct of naval officers, 
Andrew Jackson___- 1833. | Copy of paper read by President to heads of d 
; ‘ 3 neads epart: 
relating to removal of bank deposits. Dartments 
1835 Copies of charges against removed public official. 
|} 1835 | List of all appointments made without Senate’s consent, sings 
) _1829, and those receiving salaries, without holding offiee 
John Tyler | 1842 Names of Members of 26th and 27 . 


27th Congresses who anni 
for office. ae 


1843 | Report to War Department dealing with alleged frands prac. 
| ticed on Indians, and Colonel Hitchcock’s views of personal 
| | characters of Indian delegates. 












James K. Polk | 1846 | Evidence of payments made through State Department, on 
President’s certificates, by prior administration, ? 
Millard Fillmore ; | 1852 Official information concerning proposition made by King of 
| Sandwich Islands to transfer islands to United States. 
James Buchanan : | 1860 | Message of protest to House against resolution to investigate 
} } attempts by Executive to intiuence legislation, 
Abraham Lincoln. ---- eats 1861 Dispatches of Major Anderson to the War Department con- 
cerning defense of Fort Sumter. 
Ulysses 8. Grant---_-..--- | 1876 — concerning executive acts performed away from 
Capitol. 
Rutherford B. Hayes 1877 Secretary of Treasury refused to answer questions and to pro- 
duce papers concerning reasons for nomination of Theodore 
Roosevelt as collector cf port of New York 
Grover Cleveland | 1886 Documents relating to suspension and removal of Federal 
officials. 
Theodore Roosevelt | 1909 Attorney General’s resaons for failure to prosecute United 
States Steel Corp. 
1909 Documents of Bureau of Corporations, Department of Com. 
merce. 
Calvin Coolidge 1924 List of companies in which Secretary of Treasury Mellon was 
| interested. 
Herbert Hoover | 1930 felegrams and letters leading up to London Naval Treaty. 
1932 Testimony and documents concerning investigation made by 
Treasury Department. 
Franklin D. Roosevelt | 1941 Federal Bureau of Investigation reports. 
1943 Director, Bureau of the Budget, refused to testify and to pro- 
duce files. 
1943 Chairman, Federal Coinmunications Commisssion, and Board 
of War Communications refused records. 
1943 General Counsel, Federal Communications Commission, re 


fused to produce records. 
1943 | Secretaries of War and Navy, refused to furnish documents, 


| and permission for Army and naval officers to testify. 


1944 | J. Edgar Hoover refused to give testimony and to produce 
President's directive 
President Truman...._- | 1945 | Issued directions to heads of executive departments to permit 
officers and employees to give information to Pearl Harbor 
Committee. 
| 1945 President’s directive did not include any files or written ma- 
terial. 
1947 | Civil Service Commission records concerning applicants for 


| positions. 


| 


The framers of the Constitution had taken pains to insure the independence of 
the executive branch.” Historical precedents detailed by us, covering more than 
150 years of presidential action, demonstrate that our Presidents have vigorously 
asserted that independence. 

This is not to say that the instances we have cited are the only ones in which 
a President or the heads of departments asserted their judgment and discretion, 


“In the bird’s-eye picture, reference is made to the refusals of Presidents Monroe, Fill- 
more, Lincoln, and Hayes; Monroe’s refusal may be found in a message dated January 10, 
1825, 2 Richardson, Messages and Papers of Presidents, p. 278; Fillmore’s in 5 Richardson, 
p. 159; Lincoln’s in 6 Richardson, p. 12; and the refusal in Hayes’ administration is dealt 
with in vol. 17, Congressional Record, pp. 2332 and 2618. 


23% 

“ Binkley, President and Congress, p. 25. The Federalist, No. 51: “But the great 
security against a gradual concentration of the several powers in the same department 
consists in giving to those who administer each department the necessary constitutional 
means and personal motives to resist encroachment of the others.” 
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interest, to keep papers in the executive departments confidential. 
qhere are many other illustrations, in both the administrations of the Presidents 
we have listed and in those not included in our discussion, where papers have 

n withheld from Congress or its committees. Compared with the great num- 
ner of situations where the Executive has freely furnished Congress with infor- 
mation, those presented by us are relatively few.” Fewer still are the conflicts 
netween the Executive and Congress which have given rise to congressional 
debate or to resolutions of protest by either of the Houses. 2 ; 

In the great conflicts which have arisen, in the administrations of Washington, 
Jackson, Tyler, Cleveland, and Theodore Roosevelt, the Executive always pre- 


yailed.” 


1], Court Decistons EstTaBLisnHep THAT INFORMATION AND PAPERS WHICH HEADS 
oy DEPARTMENTS CONSIDER CONFIDENTIAL, IN THE PUBLIC INTEREST, MAY Nor 
Be ExPposeD TO PUBLIC VIEW, EITHER IN CoURT OR TO CONGRESSIONAL COMMITTEES 


in the public 


The fundamental theory which justifies an uncontrolled discretion in the heads 
of executive departments concerning the propriety of keeping certain records and 
information confidential, in the public interest, has been succinctly stated by 
Woodrow Wilson in his work on “Constitutional Government in the United 
States” (1908) ; bes se an | tie 

“But in the federal government the executive is at least in itself a unit. Every 
one subordinate to the President is appointed by him and responsible to him, both 
legally and politically. He can control the personnel and the action of the whole 
of the great ‘department’ of government of which he is the head” (p. 205)._ 

Chief Justice Taft speaking for the majority of the Court in Myers v. United 
States,” stated that the highest and most important duties which the President’s 
subordinates perform are those in which they act for him. In such cases they 
are exercising not their own but his discretion. 

“This field is a very large one. It is sometimes described as political. * * * 
Fach head of a department is and must be the President’s alter ego in the matters 
of that department where the President is required by law to exercise authority” 
(p. 132-133 ). 

The foregoing principles find illustration in the following cases. 

Marbury v. Madison,” defines the limits at which a court must stop when the 
head of a department invokes the privilege that the information sought from 
him is confidential and cannot be disclosed. William Marbury was one of the 
‘midnight judges” appointed by President Adams, just prior to the assumption 
of the Presidency by Thomas Jefferson. However, the commission evidencing 
the appointment had not been issued to Marbury by John Marshall, who was 
Secretary of State under Adams. James Madison, who succeeded Marshall as 
Secretary of State, refused to issue the commission to Marbury. The latter 
brought suit by mandamus to compel the issuance of the commission. Marshall, 
having in the meantime been appointed Chief Justice of the Supreme Court by 
President Adams, was now called upon to decide the issue. The Court wished 
to ascertain certain facts relating to the commission, and to that end summoned 
Levi Lincoln, the Attorney General, before it for questioning. 

Mr. Lincoln objected to answering. While he respected the Court’s jurisdiction, 

“He felt himself delicately situated between his duty to this court, and the 
duty he conceived he owed to an executive department; * * *” (pp. 143-4). 

He was acting as Secretary of State at the time when the transaction in ques- 
tion had happened. He was, therefore, of the opinion that he was not bound 
to answer, “as to any facts which came officially to his knowledge while acting 
as Secretary of State” (p. 143). 

“The Court said, that if Mr. Lincoln wished time to consider what answers 
he should make, they would give him time: but they had no doubt he ought to 
answer. There was nothing confidential required to be disclosed. If there had 


“Henry W. Ehrmann, The Duty of Disclosure in Parliamentary Investigation: 11 Uni- 
versity of Chicago Law Review, 1, 137, 1943-44. 

“*“The history of conflicts between the Senate and the Executive is not favorable to 
this body nor encouraging to its pretentions. It matters not how great the alleged griev- 
ance or how powerful the talent and the influences brought to bear, the Senate has never 
scored a victory in a collision with the Executive” (Senator Voorhees in the famous 1886 
debate, 17 Congressional Record, p. 2741). 

“The Senate had at last come to realize that in every one of these four great conflicts 
with the Executive the people promptly aligned themselves with the Executive” (W. E. 
Binkley, President and Congress, p. 167). 

“272 U. S. 52, 132-135. 

“1 Cranch 137, 143, 144 (1803). 
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been, he was not obliged to answer it: and if he thought that anything ya. 
communicated to him in confidence, he was not bound to disclose it; * ¢ 
(p. 144). F ‘ ; 

After taking time to consider, Mr. Lincoln said that he had no Objection to 
answering the questions proposed except one, to wit, What had been done wit, 
the commissions? He did not know that they ever came to the possessioy of 
Mr. Madison, nor did he know that they were in the office when Mr. Madigoy 
took possession of it. The Court was of the opinion that he was not bound t 
say what had become of the commissions. 

The rule of the law was stated by the Court as follows: 

“By the constitution of the United States, the president is invested with ge 
tain imp rtant political powers, in the exercise of which he is to use his ow, 
discretion, and is accountable only to his country in his political character, and 
to his own conscience. To aid him in the performance of these duties, he is 
authorized to appoint certain officers, who act by his authority, and in conformity 
with his orders. In such cases, their acts are his acts; and whatever opinioy 
may be entertained of the manner in which executive discretion may be ugeq, 
still there exists, and can exist, no power to control that discretion. The gyb. 
jects are political; they respect the nation, not individual rights, and being 
entrusted to the executive, the decision of the executive is conclusive, * * # 
(p. 164). 

Judge Marshall spoke of the intimate political relation between the Presiden 
and the heads of departments: 

“1. * * * The intimate political relation subsisting between the president of 
the United States and the heads of departments, necessarily renders any legal 
investigation of the acts of one of those high officers peculiarly irksome, as wel] 
as delicate; and excites some hesitation with respect to the propriety of entering 
into such investigation. * * 










* * * * * * 


“The province of the court is, solely, to decide on the rights of individuals, not 
inquire how the executive, or executive officers, perform duties in which they have 
a discretion. Questions in their nature political, or which are, by the constitution 
and laws, submitted to the executive, can never be made in this court” (pp. 
168-170). 

The Court decided, therefore, that with respect to a paper which under the law 
was already of record, which a person entitled thereto had a right to receive a 
copy of,—such a question was not an intrusion into the secrets of the Cabinet 

Where the head of a department acts in a case requiring the exercise of execn- 
tive discretion, where he is the mere organ of the Executive will, any applica- 
tion to a court to control the conduct of such head of a department would be 
rejected without hesitation. 

In the trial of Aaron Burr for treason before Judges Marshall and Griffin. 
the Chief Justice had this to say on whether a Cabinet officer could be com- 
pelled to reveal information which he deemed confidential. 
ease of Marbury v. Madison, Marshall said: 

“The principle decided there was that communications from the President to 


the Secretary of State could not be extorted from him” (David Robertson. 2 Burr 
Trials (1808), p. 527). 


Referring to the 






rRIAL OF 


THOMAS COOPER, FOR SEDITIOUS LIBEL 
( (1800) C. C. of the United States for Pennsylvania) 


Thomas Cooper was charged with having published a false, scandalous, and 
malicious attack on the character of the President of the United States, with 
an intent to excite the contempt of the people of this country against he Presi- 
dent. Cooper applied to the Court for process to be issued on President Adams in 
order that the defendant might obtain a certain letter to aid in his defense 
Judge Peters and Judge Chase, a member of the United States Supreme Court, 
presided at the trial. The Court refused to issue a subpena on President Adams. 
In addressing the Court, Cooper stated that if documents from the public offices 
in proof of notorious facts were required as evidence at the trial, and if persons 
charged with crime could not obtain those documents, “then are the mouths of the 


people completely shut up on every question of public conduct or public char- 
acter?’ ® 


SE 


” Wharton’s State Trials, Trial of Thomas Cooper, p. 667 (1800) 
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ourt informed the defendant that he was mistaken if he thought the 
plic documents were at his service. Since the defendant was defeated in his 

ue ; to procure certain documents by subpena, the Court gave him wide latitude 

age? in secondary evidence. Cooper was found guilty by jury and was sen- 

> ad to a fine and imprisonment. 

his appears to be the first recorded instance of an effort to compel a Presi- 

dent of the United States to produce a document at a Court trial. 


The C 





THE ISSUANCE OF A SUBPENA DUCES TECUM TO PRESIDENT JEFFERSON 
(Burr’s Trials, Robertson (1808) ) 


Aaron Burr’s trial took place in the circuit court of the United States, held 
at Richmond, Va., in 1807. In the cource thereof, Burr applied to the Court for 
the issuance of a subpena duces tecum upon President Jefferson. Judge Marshall 
rendered an opinion and allowed the subpena to issue. It directed President 
Jefferson to produce a letter which one General Wilkinson had sent the IE resi- 
dent. The letter was alleged, in an affidavit filed by Burr, to contain information 
helpful to the defense. While Judge Marshall’s opinion stated that under the 
Constitution and laws of the United States the President was not exempt from 
the process of the Court in a criminal trial, nevertheless, he also ruled that the 
President was free to keep from view such portions of the letter which the 
President deemed confidential in the public interest. _The President alone was 
the judge of what was confidential (Robertson, Burr Trial, vol. 1, pp. 177, 

180, 187-188). 

The Court also considered for the first time in our history the problem of 
oficial and private papers, and stated that it would not lightly force official 
records and papers into public view by subpena. What led the Court to its de- 
dsion, among other things, was that the letter in question was not in the files 
of the War Department, or in any other department of the Government. The 
Court appears to have been largely influenced by Colonel Burr’s argument that 
the President, who had publicly accused him of traitorous conduct, in a special 
message to the Congress, and had been primarily responsible for bringing him 
to trial and for bringing the weight of the Government behind the prosecution, 
ought not, in fairness to an accused person on trial for his life, keep from him 
a private communication which the accused though would help prove his in- 
nocence(ibid., 186). 

Jefferson, according to both historians and writers on constitutional law, 
proved himself, in this one instance, to be a better lawyer than Marshall when 
he paid no attention to the subpena, did not even reply to the Court’s order, 
but wrote the United States district attorney in charge of the prosecution that 
udder our framework of government, the judicial branch had no authority to 
order him, as Chief Executive, to do anything. Jefferson made the letter in 
question available by delivering it to the Attorney General, with instruction 
to keep out of court such portions thereof as the United States attorney deemed 
confidential; nevertheless, he made it perfectly clear that he stood ready to 
resist, by force, if necessary, the unauthorized trespass by the judicial branch 
upon the independence of the executive (Dillon, Marshall, Life, Character, 
Judicial Services, vol. I, Introduction, p. 49; Ford, Thomas Jefferson, Writings, 
vol. 9, p. 62). 

The immunity from giving testimony and producing papers in Court which 
Jefferson claimed for himself, he also claimed for the heads of departments. 
While Jefferson had no objection to the use at the trial of certain portions of 
the Wilkinson letter, he vigorously objected to Burr's blanket request for copies 
of orders which had been issued by the Secretaries of the War and Navy De- 
partments. Those orders covered a correspondence of many months “with sueh 
a variety of oflicers, civil and military, over all the United States as would 
amount to the laying open the whole executive books.’ The subpena which 
had been issued from the district court apparently required both the President 
and the Secretaries of War and the Navy to personally attend with certain docu- 
nents. ‘The two Secretaries did not attend. Jefferson contenting himself with 
4 statement that if Burr supposed that there were any facts within the knowl- 
elge of the heads of departments or of himself which would be useful in his 
defense, Jefferson would, in furtherance of justice, give the defendant the bene- 


4 i. Letter dated June 12, 1807, Jefferson to Hay, Thomas Jefferson Writings (Ford), vol. 
9, p. 55. 
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fit of the facts by way of deposition to be taken at Washington, the Seat of th 
Government.” . 

Congressional committees, intent at times on seeing papers and 
the executive branch, have urged the Burr case as a prece 
ability of a Cabinet officer to process, by subpena issued by 
House or the Senate. 
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laid down by Judge Marshall. In the first place, Judge Marshall made it i 
that if a letter in the possession of the President, material to the trial cop. 








tains matter “which it would be imprudent to disclose, which it is not the Wish 
of the executive to disclose ; such matter, if it be not immediately and essentially 
applicable to the point, will, of course, be suppressed.” In the second place 
Marshall held that if the President declared that a letter in his possession ought 
not to be exhibited in public, he had a privilege to withhold it. 

The gist of Judge Marshall's qualification upon the right of a court to compel 
production of papers from the President were thus stated by him: 

“* * * The President, although subject to the general rules which apply to 
others, may have sufficient motives for declining to produce a particular paper, 
and those motives may be such as to restrain the court from enforcing its pro. 
duction. * * * I can readily conceive that the President might receive q letter 
which it would be improper to exhibit in public, because of the manifest ineop. 
venience of its exposure. The occasion for demanding it ought, in such a case, to 
be very strong, and to be fully shown to the court before its production could be 
insisted on. I admit, that in such a case, much reliance must be placed on the 
declaration of the President ; and I do think that a privilege does exist to withhold 
private letters of a certain description. The reason is this: letters to the Presi. 
dent in his private character, are often written to him in consequence of his 
public character, and may relate to public concern. Such a letter, though it beg 
private one, seems to partake of the character of an official paper, and to be such 
as ought not on light ground to be forced into public view” (Robertson, Burr 
Trials, vol. 2, (1808), pp. 535-536). 

Thus, we see that a letter addressed to the President in his private character 
may take on the stamp of an official paper or document which the President, ap- 
parently, has the right to keep from public view. 

That part of Judge Marshall’s decision which claims for a court the right to 
issue a subpena against the President has been attached by writers on constitu. 
tional law and scholars as unsound, for the reason that courts cannot order the 
President to do anything. The President, as the Chief Executive Officer of the 
Nation, is in a position to completely disregard the court’s subpena or order, 
Since such disregard brings contempt upon a court, it would appear wise for the 
court not to issue a futile order or command." It is curious that Judge Marshall 
stated, in his opinion, that he was not familiar with any case which held that a 
subpena cannot issue to the President.” Marshall apparently ignored or was 
not familiar with the decision which had been made by the court in the trial of 
Thomas Cooper “ where one of the judges, Samuel Chase, was also a member of 
the United States Supreme Court. Justice Chase’s decision to the effect that a 
subpena cannot issue on the President remains good law today. The quite uni- 
form action of our Presidents, as shown in part I of our discussion, and court 
decisions since 1807, have demonstrated that the Marshall ruling concerning the 
propriety of issuing a subpena on the President, has not been followed. 

The fundamental soundness of Jefferson’s legal position may be thus sum- 
marized. With respect to papers, there is a public and private side to the office 
of President. To the former belong grants of land, patents for inventions, cer- 
tain commissions, proclamations and other papers patent in their nature. To the 
private side belong mere executive proceedings. 

“He, of course, [the President] from the nature of the case, must be the sole 
judge of which of them the public interests will permit publication. Hence, 


























































































































































































53 Thid., pp. 56-7, Letter, Jefferson to Hay, June 17, 1807. 
83 Tbid., Burr’s Trials, vol. 1, p. 187. 
For unfavorable comment on Judge Marshall’s ruling see John F. Dillon, Marshall, 
Life, Character, and Judicial Services, by James Bradley Thayer, vol. 1, pp. 232-233; by 
Henry Cabot Lodge, vol. 2, p. 328; by Corwin, John Marshall and the Constitution, pp. 97- 
98; Joseph P. Cotton, The Constitutional Decisions of John Marshall, p. 99; Bates, The 
Story of the Supreme Court, p. 102: Palmer, Marshall and Taney, p. 99. 

Favorable comment on Judge Marshall’s rulings can be found in Magruder, John 


Marshall, pp. 199, 221, 226: Dillon, Marshall, Life, etc., vol. I, Introduction, XXXVII;: 
vol. 3, U. M. Rose, pp. 132-133. 


® Burr’s Trials, vol. I (Robertson), p. 181. 
% See p. 48 of this memorandum. 
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goder our Constitution, in requests of papers, from the legislative to the execu- 
tive branch, an exception is carefully expressed, as to those which he may deem 
the public welfare may require not to be disclosed; * * *” - : 

The leading principle of our Constitution is the independence of the legislative, 
executive, and judiciary of each other. Would the Executive be independent of 
the judiciary if he were subject to the commands of the latter, and to imprison- 
ment for disobedience? The intention of the Constitution, that each branch 
should be independent of the other is manifested by the means it has furnished to 
each, to protect itself from enterprise of force attempted on it by the others. To 
none has the Constitution given more effectual or diversified means than to the 
Executive. ” 

The President was prepared to resist, by force if necessary, the execution of 
the process of the court.” Jefferson appears to have taken drastic steps in 
order to avoid the consequences of Judge Marshall’s issuance of the subpena to 
himself and the heads of departments. He advised Mr. Hay that he wished to 
avoid a conflict of authority between the executive and the judiciary which 
would discredit the Government at home and abroad. Jefferson felt that pru- 
dence and good sense would keep the Chief Justice from pressing the conflict. 
However, if the Chief Justice proceeded to issue any process which should in- 
yolve any act of force to be committed on the persons of the Executive or heads 
of departments, Jefferson requested Hay to give him instant notice. Hay was 
also required to advise the United States marshal on the latter’s conduct, since 
the marshal would be critically placed between the two branches of the Govern- 
ment. Jefferson wrote: 

“His [the marshal’s] safest way will be to take no part in the exercise of any 
act of force ordered in this case. The powers given to the Exve by the constn 
are sufficient to protect the other branches from Judiciary usurpation of pre- 
eminence, & every individual also from judiciary vengeance, and the marshal 
may be assured of its effective exercise to cover him.” ” 

Happily, for the history of the country, the conflict which Jefferson took meas- 
ures to meet did not take place. No student of this subject, however, can escape 
thinking of the dire consequences which might result from the attempted use 
of force by one branch of the Government against another. 
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(United States v. Smith, Cir. Ct. D. N. Y. (1806) ) 





In June and July, 1806, William S. Smith and Samuel G. Ogden, of New York, 
were tried in the United States Circuit Court of New York, on indictments charg- 
ing them with having aided Miranda in his attack on Caracas, Venezuela. The 
defendants submitted an ailidavit that the testimony of James Madison, Secretary 
of State; Henry Dearborn, Secretary of War; Roger Smith, Secretary of the 
Navy, and three clerks of the State Department, was necessary to their defense. 
The three Cabinet members were summoned to appear in court. They refused, 
and on July 8, 1806, wrote to the judges presiding at the trial: 

“* * * We have been summoned to appear, on the 14th day of this month, 
before a special circuit court of the United States for the District of New York, 
to testify on the part of William S. Smith and Samuel G. Ogden * * * it is with 
regret we have to state to the court, that the president of the United States, 
taking into view the state of our public affairs, has specially signified to us that 
our official duties cannot, consistently therewith, be at this juncture dispensed 
with. * * *° 

The letter went on to say that since it was uncertain whether they could at 
any subsequent time, as heads of departments, absent themselves from their offi- 
cial duties, they suggested the issuance of a Commission for the purpose of taking 
their respective testimonies. 

A motion for an attachment to bring the Secretaries into court was argued for 
3sdays. The court disagreed and no action was taken. 

























wa of June 17, 1807, Thomas Jefferson Writings (Ford), vol. 9, p. 57. 
vid., p. 60. 
*Ibid., p. 62, draft of a letter to United States Attorney Hay which may never have 
been sent, but which is of utmost importance. 

© Ibid., p. 62. See also Dillon, John Marshall, vol. 1, Introduction, p. 49. 

“27 Fed. Cas. No. 16, 342, pp. 1192, 1194. See also Beveridge, The Life of John 
Marshall, vol. 3, p. 436. 
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STATE OF MISSISSIPPI V. 


JOHNSON 


(71 U. S. 475 (1866) ) 








The Court held that the President of the United States could not be rest 
by injunction from carrying into effect an act of Congress which was 
unconstitutional. Attorney General Stanbery had occasion, in ar 
half of President Johnson, to refer to the Burr subpena which had been issneg 
to President Jefferson. He stated that Chief Justice Marshall had made a ver 
grave error in holding that the President of the United States was liable to the 
subpena of any court, as President (p. 483). Mr. Stanbery had occasion to rele 
to the cases where heads of departments had been ordered by the Court to do 
certain acts. He pointed out that the only cases in which the Court maintained 
jurisdiction over heads of departments, in order to compel them to execute laws 
were cases of mandamus to compel a Postmaster General, a Secretary of State 
or a Secretary of the Treasury to do something; that the Court had been very 
cautious at every step in maintaining that jurisdiction. While exercising juris. 
diction, the Court had stated that the thing which was required to be done 
was a ministerial act, and not one involving discretion (p. 489-90). 

The opinion of the Court had this to say concerning the performance of minis. 
terial duties by heads of departments: 

“A Ministerial duty, the performance of which may, in proper cases, be Te 
quired of the head of a department, by judicial process, is one in respect to 
which nothing is left to discretion. It is a simple, definite duty, arising under 
conditions admitted or proved to exist, and imposed by law” (p. 498). 

The Court cited the cases of Marbury v. Madison, supra, and Kendall vy. Stock. 
ton (12 Peters, 527), as illustrations where the Court by mandamus ordered the 
performance of ministerial duties. 

However, the Court pointed out: 

“Very different is the duty of the President in the exercise of the power 
to see that the laws are faithfully executed, and among these laws the acts named 
in the bill * * * The Duty thus imposed on the President is in no just sense 
ministerial. It is purely executive and political. 

“An attempt on the part of the judicial department of the government to en. 
force the performance of such duties by the President might be justly char- 
acterized, in the language of Chief Justice Marshall, as ‘an absurd and excessive 
extravagance’ (p. 499). 

“The Congress is the legislative department of the government; the President 
is the executive department. Neither can he restrained in its action by the 
judicial department; though the acts of both, when performed, are, in proper 
eases, subject to its cognizance. 

“The impropriety of such interference will be clearly seen upon consideration 
of its possible consequences” (p. 500). 
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ADMINISTRATOR ¥V. U. 8. 
(92 U. S. 105) 


This case involved an attempt to recover compensation for services rendered 
hy claimant’s intestate, W. A. Lloyd, under a contract with President Lincoln, 
by which Lloyd was to ascertain certain facts behind the rebel lines, and to 
transmit the information concerning the strength, resources, and movements of 
the enemy to the President. Lloyd was to have been paid $200 per month 
for his services. Lloyd performed the services within the rebel lines, throughout 
the war, and sent the information to the President. Upon the close of the war, 
he was reimbursed only his expenses. 

The question in the case was not the authority of the President to employ 
Lloyd nor of the binding nature of the contract upon the Government to nay for 
the services rendered. With those matters the Supreme Court had no difficulty. 
What troubled the Court was the secret natnre of the services Lloyd was to have 
performed. The service stipulated by the contract was a secret service; the 
information sought was to have been obtained clandestinely and was to be com- 
municated privately. The Court found that both the employment and the service 
were to be equally concealed. 

The Court thus stated the general principle: 

“* * * public policy forbids the maintenance of any suit in a court of justice. 
the trial of which would inevitably lead to the disclosure of matters which the 
law itself regards as confidential, and respecting which it will not allow the 
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ence to be violated. * * * Much greater reason exists for the application 
iple to cases of contract for secret services with the government, as 
he existence of a contract of that kind is itself a fact not to be disclosed.” e 
qThe Court also held that in secret employments of the Government, in time 
of war and in matters affecting our foreign relationships, where disclosure of a 
service rendered might embarrass our Government in its public duties, or en- 
janger the person or injure the character of the agent performing the service, 
the Court will not force public disclosure. 


contid , 
the prince 


ILARTRANFT 





APPEAL OF 





(85 Penn. State Rep. 4383 (1877) ) 


This case is frequently cited by the courts and writers on the subject we are 
discussing. It stands for the proposition that Cabinet officers are not bound 
to produce papers or disclose information in a judicial inquiry, when in their own 
judgment the disclosure would, on public grounds, be inexpedient. 

The Governor of the State of Pennsylvania, the adjutant general, and others 
were subpenaed to appear before a grand jury and were required to give certain 
information which they deemed confidential. The Court said: 

«“*¢ * * We had better at the outstart recognize the fact that the executive 
department is a coordinate branch of the Government, with power to judge what 
should or should not be done, within its own department, and what of its own 
doings and communications should or should not be kept secret, and that with 
it, in the exercise of these constitutional powers, the courts have no more right 
to interfere than has the Executive, under like conditions, to interfere with 
the courts. * * * 

“# * * We are inclined to think the conclusion thus reached is wise and dis- 
creet; and it is supported by the best textwriters of our times. These state the 
law to be, that the President of the United States, the governors of the several 
states and their cabinet officers, are not bound to produce papers or disclose 
information committed to them, in a judicial inquiry, when, in their own judg- 
ment, the disclosure would, on public grounds, be inexpedient: 1 Greenf. on Ev.. 
sec, 251: 1 Whart. Law of Ev., sec. 604. Thus, the question of the expediency 
or inexpediency of the prediction of the required evidence is referred, not to 
the judgment of the court before which the action is trying, but of the officer 
who has that evidence in his possession. * * *” © 

Attorney General James Speed thus stated the principle to President Lincoln: 

“Upon principles of public policy there are some kinds of evidence which the 
law excludes or dispenses with. Secrets of state, for instance, cannot be given 
in evidence, and those who are possessed of such secrets are not required to 
make disclosure of them. The official transactions between the heads of depart- 
ments of the Government and their subordinate officers are, in general, treated as 
‘privileged communications.’ The President of the United States, the heads of 
the great departments of the Government, and the Governors of the several States, 
it has been decided, are not bound to produce papers or disclose information 
communicated to them where, in their own judgment, the disclosure would, on 
public considerations, be inexpedient. These are familiar rules laid down by 
every author on the law of evidence” (11 Op. Atty. Gen. 142 (1865) ). 

Attorney General Olney advised President Cleveland in response to this ques- 
tion, “Can a court require, on subpena, the production of any application of 
examination papers or other records of the boards of civil-service examiners?” 
as follows: 

“The application and examination papers or other records of the civil-service 
examiners are therefore the official records or papers of the President or of the 
head of a Department. 

“Being records and papers of the character described, their production cannot 
be compelled by the courts whenever the general public interest must be deemed 
paramount to the interest of private suitors. 

“Whether such general public interest forbids the production of an official rec- 
ord or paper in the courts and for the purposes of the administration of justice, 
is a question not for the judge presiding at the trial in aid of which the record 
or paper is sought, but for the President or head of Department having the legal 
custody of such record or paper” (20 Op. Atty. Gen., pp. 557-558 (1893) ). 


@85 Penn. State Rept. pp. 445, 447 (1877) 
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Attorney General Moody upheld the right of the head of an executive depart 
ment to refuse confidential information in a lawsuit between private parties, He 
advised the Secretary of Commerce and Labor that the Commissioner Genera) of 
Immigration, who had been subpenaed by the court, was not legally bound to 
appear and testify in obedience to the subpena. Nevertheless, he counseleg that 
since Attorney General Lincoln, in the case of Marbury v. Madison, saw fit ty 
respond to a subpena, that it would be wise for the officer to appear in court 
and to make an arrangement whereby as the head of an executive department 
of the Government such testimony as he deemed proper could be taken at the 
Department of Commerce and Labor (25 Op. Atty. Gen., 326 (1905) ). 

We have already adverted to Attorney General Boneparte’s opinion which stat. 
ed that the head of the Bureau of Corporations was not obliged to deliver papers 
to a Senate committee, pursuant to a subpena which had been served upon him® 
Instead, he counseled the head of the Bureau to deliver the papers to President 
Theodore Roosevelt, who had the authority to determine the propriety of making 
public the information sought by the Senate. 

Attorney General Jackson’s opinion, that Federal Bureau of Investigation ree. 
ords could not be delivered to the chairman of the House Committee on Naya} 
Affairs, has also been referred to.“ The Attorney General pointed to the conf. 
dential nature of all investigative records in the executive branch of the Goy. 
ernment, and to a discretion, in the executive branch, which had been upheld and 
respected by the judiciary, to determine the propriety of withholding information 
and papers from the legislative branch, in the public interest. 

The best reasoned summary we have found on the reasons which prevent dis. 
elosure of confidential information by the executive departments, both to the 
judicial department and to the legislative branch, is contained in the well doen- 
mented speech of Senator Jackson, who became a Justice of the Supreme Court 
in 1893, in the famous Cleveland controversy with the Senate: 

“Sir, has this body, has the Congress of the United States any more authority 
over papers in the Executive Departments of this Government than the coordi- 
nate independent branch of the Government—the judiciary? The judicial 
department of this Government has as much power and authority over all 
papers in the hands of the Executive or in any Department as the entire Con- 
gress has. When the rights of individuals, affecting their life, liberty, or prop- 
erty, are pending before the courts, the judicial department has as much power 
over papers as the Senate or the whole Congress; and yet it has been universally 
recognized from the very foundation of this Government that the judicial de 
partment of the Government cannot call for papers and procure them either from 
the President or the head of an Executive Department at its own will, but that 
the discretion rests with the Executive and with the Departments how far and 
to what extent they will produce those papers.” © 

A practical application of the foregoing principle, that Congress has not the 
power, under the Constitution, to force the President or the heads of departments 
to divulge information against what the President believes to be the public in- 
terest, is found in the case of George F. Seward. Seward was counsel general 
of the United States in China. He appeared before the House Committee on Ex- 
penditures in the State Department, which was in charge of investigating his 
official conduct. A subpena duces tecum had been served upon him to produce 
certain books and papers. Seward refused. The Committee on Expenditures 
brought Mr. Seward before the House to show cause at its bar, why he should 
not obey the order of the House through its subpena. The House referred the 
question to the House Judiciary Committee. Benjamin F. Butler, chairman of 
that committee, submitted a report which stated that a subpena duces tecum was 
not the proper manner of compelling disclosure. If the committee believed 
that the books and records desired were public books, then the subpena should 
have been issued to the highest executive officer having charge and custody of 
the public records. The report proceeded to state that in contemplation of law, 
under our theory of government, all the records of the executive departments are 
under the control of the President of the United States. Although the House 
sometimes sends resolutions to a head of a department to produce such books 
and records, nevertheless, in any doubtful case, no head of department would 
bring before a committee of the House any of the records of his office without 
permission of, or consultation with, the President of the United States. All reso- 
lutions directed to the President of the United States, if properly drawn, con- 





6 See pp. 25 and 26 of this memorandum, and 27 Op. Atty. Gen. 150 (1909). 
* Vol. 40, Op. 8 Atty. Gen. (1941). See also pp. 32, 33 of this memorandum. 
® March 22, 1886, 17 Congressional Record, p. 2623. 
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tgined a clause, “if in his judgment not inconsistent with the public interest” 
(Report No. 141, p. 3, Mar. 3, 1879, 45th Cong., 3d sess. ). 

“and whenever the President has returned (as sometimes he has) that, in his 
judgment, it was not consistent with the public interest to give the House such 
information, no further proceedings have ever been taken to compel the produc- 
tion of such information. Indeed, upon principle, it would seem that this must 
he 90, The Executive is as independent of either House of Congress as either 
House of Congress is independent of him, and they cannot call for the records of 
his action or the action of his officers against his consent, any more than he can 
call for any of the journals and records of the House or Senate.” “ 

Finally, the report stated that the highest exercise of the power calling for 
documents would be, in the course of justice, by the courts of the United States, 
but the House would not for a moment permit its journals to be taken from its 
possession by one of its assistant clerks and carried into a court in obedience to 
a subpena duly issued by the court. The report indicated the perils incident to 
divulging to any committee of the House “state secrets,” to the detriment of the 
country. 

“Somebody must judge upon this point. It clearly cannot be the House or its 
committee, because they cannot know the importance of having the doings of 
the executive department kept secret. The head of the executive department, 
therefore, must be the judge in such case and decide it upon his own responsibility 
to the people, and to the House, upon a case of impeachment brought against 
him for so doing, if his acts are causeless, malicious, willfully wrong, or to the 
detriment of the public interests.” “ 

The report appears to have been adopted by the House.” The record of the 
subsequent proceedings taken in the House show that the recommendations of 
the Committee on the Judiciary, that Seward was not in contempt for failure to 
obey the subpena, were followed : 


THE VIEWS OF TEXTWRITERS 


Dean Wigmore, in his work on Evidence, discusses the subject of Privilege for 
Secrets of State and Official Communications. He asks whether there is a gen- 
uine testimonial privilege which is to protect public officers from the disclosure 
of certain kinds of facts or communications received through their official duties. 
He answers that such a privilege undoubtedly exists, but the scope of that privi- 
lege has not yet been defined with certainty. Wigmore collects the authorities in 
England, and in the United States, and states: 

“(3) Again, several precedents (representing England, the United States 
Federal Court, and some State Courts) have declared a privilege of secrecy in 
general for official documents in an officer’s possession, particularly (so far as 
any definition has been attempted) for communications between officials ; and in 
these precedents no question whatever of international politics or military de- 
fense was involved (Wigmore on Evidence, vol. 8, sec. 2378 (3) ). 

The considered view of writers, who have given study to this subject, gen- 
erally confirms the soundness of the actions of our Presidents and the decisions 
of the courts which lodges in the executive branch the power to determine what 
information to divulge and what to keep secret. Thus Corwin in The President, 
Office and Powers, states: 

“* * * Thus neither the President nor the Secretary of State is ever ‘directed’ 
by the house to furnish desired information or papers, but only ‘requested’ to do 
s0, and then only if it is ‘in the public interest’ that they should comply—a ques- 
tion left to be determined by the President. More than that, however, Presidents 
have sometimes intervened to exonerate other heads of departments than the 
Secretary of State, and even lesser administrative officials, from responding to 
congressional demands for information, either on the ground that the papers 
sought were ‘private,’ ‘unofficial,’ or ‘confidential,’ or that the demand amounted 
to an unconstitutional invasion of presidential discretion. 

“Nevertheless, should a congressional investigating committee issue a subpoena 
duces tecum to a Cabinet officer ordering him to appear with certain adequately 
specified documents, and should he fail to do so, I see no reason why he might 
not be proceeded against for contempt of the house which sponsored the inquiry. 





“Thid., Rept. No. 141, p. 3, 45th Cong., 3d sess. 

"Thid.. pp. 3—4. 

®Congressional Investigations, Eberling,. p. 253. Hinds, Precedents of the House of 
Representatives, vol. 3 (1907), sec. 1699, 1700. 
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And the President’s power of pardon, if measured by that of the King of Englang 
does not extend to contempts of the houses of Congress” (pp. 281-282), ; 

We have seen in part I of our discussion that never in our history has eitho, 
House of Congress tested its power to punish a head of department for contem t 
despite numerous failures by heads of departments to obey resolutions of the 
Houses of Congress to furnish papers. We will show in parts III and IV, which 
deal with the Constitution and statutes, that Mr. Corwin is probably in error 
in stating that a Cabinet officer can be held in contempt by reason of a failure 
to produce papers or give testimony which he or the President considers eopg. 
dential in the public interest. 

Mr. Corwin also states that he knows of no instance in which a head of g 
department has testified before a congressional committee in response to a gyb. 
pena; nor does he know of a case where such head of department has been held 
in contempt for refusal to testify. All appearances by these high officials seem 
to be voluntary (p. 445 ibid.). 

Mr. Corwin was apparently unaware of the instances, cited in the footnote. 
where several Cabinet officers did appear before congressional committees an@ 
testified pursuant to a summons of some kind.” 
authority of committees was in any way questioned. 

In a paper by Edward Campbell Mason, entitled “Congressional Demands 
Upon the Executive for Information” the author asks the question: 

“Can the President of the United States, or his subordinates in the Executiye 
Department, be compelled to transmit papers or give information to Congress?” 
(Papers of the American Historical Association, vol. 5 (1891), p. 33). 

The instances which he examined did not disclose any power sufficient to com- 
pel compliance. While the House may lay claim to the necessary power because 
of its authority in impeachments, such power was never exercised or even clearly 
defined. The author next turns to the power of the Senate to act as in impeach- 
ment proceedings and inquires whether the Senate can compel the Executive ¢ 
furnish information. However, since a court has not the power to compel an 
executive officer to disclose matters which in his opinion should be kept secret, it 
would appear to follow that unless the Constitution grants such power, the Sen- 
ate likewise cannot compel disclosure of confidential information. 

The foregoing reasoning led Mr. Mason to conclude that the Congress may not 
compel the Executive to give information by its power of impeachment. He 
refers to United States Revised Statutes 102, 103, and 104, which were passed 
in 1857. Those give either branch of Congress the right to summon wit- 


nesses. It would appear, however, that the Executive is outside the operation 
of that power. 

























































































It does not seem that the 




















































































































“If my reasoning is sound, Congress derives no power from its legislative 
authority, to compel the President or the officers under him in the Executive De- 
partment, to furnish papers or to testify.” (ibid., p. 40). 

Finally, the author urges a practical argument against coercing the executive 
branch. The three departments of our Government are supreme and independ- 
ent. It would be impossible for the Congress to coerce the executive branch 
except by a resort to arms. While a President might be impeached for higl 
crimes and misdemeanors, the author concedes that it is difficult to imagine an 
impeachment based on a refusal to furnish information. Such a refusal is 
neither a crime nor a misdemeanor. 

John Philip Hill, in The Federal Executive, has this to say: 

“* * * Courts cannot usually call upon heads of departments to answer in rela- 
tion to official acts. The court said, in Decatur v. Paulding, 14 Peters, 522, that 


many acts required of the heads of the executive departments required use of 







































































6 “1881. Members of the President's Cabinet anpear before committees of the House and 
give testimony.—Cabinet officers frequently appear before committees of the House 
Thus, on February 3, 1837, Hon. Levi Woodbury, Secretary of the Treasury, appeared in 
obedience to summons, before the committee appointed to investigate the executive 
departments, and gave his testimonya Also, on February 13, Hon. John Forsyth, Secre 
tary of State, apneared and testified before the same committee. 

“1882. On February 13, 1839, Levi Woodbury, Secretary of the Treasury, appeared 
before the select committee appointed to investigate the defalcations in the New York 
customhouse, and was sworn as a witness and testified. 

“1883. On January 16, 1861, the chairman of the Select Committee on Seizure of Forts, 
Arsenals, ete., by direction of the committee, addressed the Secretary of the Navy request- 
ing him to attend the committee and give testimony. The chairman concluded as follows: 
Please state whether a formal subpena will be required.’ 

“The Secretary attended without the subpena.”’ 
Representatives, vol. 3 (1907), p. 179. 
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jiscretion, and where not purely ministerial were not subject to order of the 
eurts * * *” (p. 59). , ; vs 

On the point that the President is responsible for all acts of his Cabinet and 
peads of departments, the author states: 

“The position of the heads of the executive departments is summed up in 
gooley’s Blackstone’s Commentaries (book 1, pps. 251 and 236). He there states: 
the President, not the Cabinet, is responsible for all the measures of the Ad- 
ministration, and whatever is done by one of the heads of departments is con- 
dered as done by the President, through the proper executive agent. In this 
fact consists one important difference between the Executive (King) of Great 
Britain and of the United States; the acts of the former being considered as 
those of his advisers, who alone are responsible therefor, while the acts of the 
advisers Of the American Executive are considered as directed and controlled 
py him (ibid., pp. 55-56). 

“Willoughby, in The Constitutional Law of the United States,” and John H. 
Finley and John F. Sanderson, in The American Executive and Executive Meth- 
ods, state, that the President has always exercised a discretion as to giving or 
withholding information upon the request of either House for it, and that heads 
of departments may decline, upon public considerations, to furnish communica- 
fions or papers in their custody in response to legal process.” 

Herman Finer” gave his views to Senator LaFollette, chairman, Joint Com- 
mittee on the Organization of Congress, in a paper which was incorporated in a 
joint committee print.“ Professor Finer took up the question of how far the 
executive could be compelled to answer demands of Congress for information 
and papers. He stated that the executive was highly protected. After citing 
the famous debates in Congress during the Cleveland and Theodore Roosevelt 
administrations, which we discussed in part I, he concluded : 

“All this means that the President could protect any departmental chief who 
asked him for protection ; that the President himself is immune; and that, there- 
fore, the Congress to get its answers must depend upon either comity, or the 
indirect power available to it in its power of the purse.” 

On the subject of the President’s sole constitutional authority to see that the 
aws were faithfully executed, Professor Finer stated: 

“It is the President who has the sole constitutional authority to see that the 
laws are faithfully executed, with the vast meaning this phrase has acquired— 
the maker of the Republic’s policy, the watcher of the finances, the supreme 
manager of the machinery of administration. He is responsible for the every- 
day conduct of foreign affairs. His cabinet has small authority distinct from 
his authority : In the sense that really matters they are subordinates.” ® 

Ernest J. Eberling in his book Congressional Investigations (1928) writes: 

“It is also true that Congressional committees in their ardor to investigate 
have at times pushed their demands to a point where compliance with them 
would have interfered with the Executive in the discharge of his constitutional 
duties. It would seem that the Executive is justified in resisting, therefore, any 
demand when it is believed that compliance therewith would be incompatible 
with the public interest. Members of Congress have frequently admitted this 
point. The decision of the Executive in the case of a dispute must necessarily 
be final. The question would not be justiciable and the infliction of punishment 
by one coordinate branch upon the other would be wholly repugnant to the con- 
stitutional scheme. The Executive, no less than Congress, is accountable di- 
rectly to the people and the ultimate decision must rest in such matters with 
the electorate” (p. 282). 

We might conclude our discussion of the court decisions by paraphrasing 
Jefferson’s crucial question: “ Would the President and the heads of depart- 
ments be independent of the judicial or legislative branches, as contemplated 
by the Constitution, if they were subject to their commands, and to imprison- 
ment for disobedience of court or legislative subpenas’? It is the answer to 
that question, that the President and heads of departments must and do have 





* Vol. 3, sec. 968 
7 Finley and Sanderson. pn. 199, 264. 
8 Visiting professor of Political Science at Harvard University. and a lecturer on govern- 
ment for many years at the London School of Economics. 

8The Organization of Congress, Suggestions for Strengthening Congress by Members 
f Coneress and Others. 79th Cong... 2d sess., June 1946, Pp 49. 
4 Thid.. p. 56 
8 Tbid.. p. 57 
* See p. 2919 of this memorandum 
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the last word, under our theory of government, respecting the propriety of With. 
holding papers, which led the Judiciary Committee of the House to conclude 
in the famous Seward case,” that the restraints imposed by the Constitution 
and the courts, as voiced by Judge Marshall in Marbury v. Madison,” apply 
with equal force to the House of Representatives and the Senate. That ¢gp. 
clusion is amply fortified by the decisions we have examined, by the Opinions 
of the Attorney General, and by the views of almost every writer on this Subject. 

























Part III. THe CoNSsTITUTION AND THE STATUTES CREATING THE Execuriyg 


DEPARTMENTS 


We have seen in part I of this memorandum that beginning with 1792, when 
President Washington first dealt with the subject of giving information ang 
papers to Congress, that all our Presidents have exercised a discretion, which was 
shared by their heads of departments, to withhold certain information in the 
public interest. 

In part II, we dealt with the court decisions which sanctioned, both for Pregj. 
dents and for their heads of departments, the privilege of keeping confidential the 
testimony and records of the executive branch. Courts will not expose to public 
view what the head of a department desires to keep secret for the public good, 
The views of writers on the Law of Evidence, and of those who have written 
on the Constitution and the President’s Office and Powers confirmed what the 
court decisions had held, and what our past Presidents had in practice done, 

We now turn to the Constitution of the United States and to the laws creating 
the executive departments. Do they contain provisions making it mandatory for 
heads of departments to give information to Congress? 

The Constitution provides ‘The Executive Power shall be vested in a President 
of the United States of America.” 

Before entering on the ‘“‘Execution of his Office,’ the President must take an 
oath: “I do solemnly swear (or affirm) that I will faithfully execute the Office of 
President of the United States, and will to the best of my ability, preserve, protect 
and defend the Constitution of the United States,’ and he is also required to 
“Take Care that the Laws be faithfully executed.” ™ 

The Constitution does not mention the words “Cabinet officer” or “Cabinet 
member.” It does state that the President may require the opinion, in writing, 
of the principal officer in each of the executive departments upon any subject 
relating to the duties of their respective offices. The President is also given the 
power to nominate, and by and with the advice and consent of the Senate, to 
appoint ambassadors, other public ministers and consuls, and all other officers of 
the United States whose terms are not otherwise provided for in the Constitution, 
and which shall be established by law.” 

The words “head of departments” appear in the same section which empowers 
the President to nominate and to appoint the various officers of the United States, 
The section provides that Congress may by law vest the appointment of inferior 
officers in the President alone, in the courts of law, “or in the heads of de 
partments.” * 

Attorney General Cushing, in an opinion to the President, dealt at length upon 
the organization of the various departments of the executive branch.” 

Commencing with July 27, 1789, Congress proceeded to establish the Depart- 
ment of Foreign Affairs, later changed to the Department of State, which was to 
perform such duties respecting foreign affairs as the President should assign to 
the head of that department. On August 7, 1789, Congress established the De 
partment of War, which was to perform such duties as might be entrusted to the 
Head of that Department by the President. In the same year the Department 
of Treasury was established. A prominent fact in connection with the Treasury 
Department was that the Secretary of the Treasury, instead of being made sub- 
ject only to the President’s direction, was required, in addition to the performance 
of such services as he shall be directed to perform, to “make report and give 
information to either branch of the legislature, in person or writing, as he may 
be required, respecting all matters referred to him by the Senate or House of 
Representatives, or (and) which shall appertain to his office.” 




































7 See p. 2922 of this memorandum. 
7% See p. 2915 of this memorandum, 

7 Art. II, sec. 1, clause 1. 

8 Art. Il, sec. 1, clause 7. 

§1 Art. IT, sec. 3. 

8 Art. II, sec. 2, clause 2. 

83 Office and Duties of the Attorney General (6 Op. Atty. Gen. 326, March 1854). 
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On September 24, 1789, Congress established the Office of the Attorney General, 
who was, in addition to the prosecution of all suits in the Supreme Court, to give 
his advice and opinion upon questions of law, when required by the E resident. 
On September 22, 1789, the Office of Postmaster General was created, who again 
was to be subject to the direction of the President. : a? ee 

The foregoing was the original basis of the executive organization of the 
Government. The Secretaries of State, W ar, ‘Treasury, and the Attorney General 
were the immediate superior ministerial officers of the President and his con- 
stitutional counselors during the period of W ashington’s administration. 

During the administrations of Jefferson, Madison, Monroe, and John Quincy 
Adams there was no change in the general character of the executive depart- 
ments. During the administration of Jackson, the Postmaster General also 
pecame a Cabinet counselor of the President. On March 3, 1849, the Department 
of the Interior was established. The act establishing that Department does not 
provide, in terms, that the Secretary of the Interior shall be subject to the general 
direction of the President, as in the case of the Secretaries of State, War, Navy, 
and Postmaster General; nor do the acts appointing the Secretary of the Treasury 
and the Attorney General. On the other hand, Attorney General Cushing points 
out, that none of the acts, except the one establishing the Treasury Department, 
subject the Chief Executive officers to the duty of responding to direct calls for 
information on the part of the two Houses of Congress. Attorney General 
Cushing adds: 

“* * * This, however, has come, by analogy or by usage, to be considered a 
part of their official business. And the established sense of the subordination 
of all of them to the President, has, in like manner, come to exist, partly by 
construction of the constitutional duty of the President to take care that the 
laws be faithfully executed, and his consequent necessary relation to the heads 
of departments, and partly by deduction from the analogies of statutes” (6 Op. 
Atty. Gen. 332-33). 

Attorney General Cushing calls particular attention to one other fact. While, 
by express provision of law, the Secretary of the Treasury was given the duty 
to communicate information to either House of Congress when desired, and 

while it is practically and by legal implication the same with the other secre- 
taries, and with the Postmaster and the Attorney General, the provision of law, 
which enacts that the Secretary of the Treasury shall make report and give 
information in person, does not appear to have been at any time practiced upon 
by Congress, either in regard to the Secretary of the Treasury or any other head 
of department. ‘“‘But heads of departments have in some cases been called on 
tomake explanations in person to committees of Congress” (ibid., p. 333). 

Attorney General Cushing also rendered an opinion to the President wherein 
he wrote at some length of the “Relation of the President to the executive de- 
partments.” He reviewed the laws which created the original seven exective 
departments.- In summarizing those laws, Attorney General Cushing stated that 
the original theory of departmental administration continued unchanged, namely, 
executive departments, with the heads thereof discharging their administrative 
duties in such manner as the President should direct. The heads were, in fact, 
executors of the will of the President. It could not, wrote Attorney General 
Cushing, be otherwise in view of the constitutional provisions, quoted above, 
which lodge the executive power in the President, and which make him the 
“responsible executive minister of the United States” (7 Op. Atty. Gen. 463). 

Attorney General Cushing then stated the general rule: 

“* * * T think here the general rule to be as already stated ,that the Head of 
Department is subject to the direction of the President. I hold that no Head of 
Department can lawfully perform an official act against the will of the President; 
and that will is by the Constitution to govern the performance of all such acts. 
If it were not thus, Congress might by statute so divide and transfer the execu- 
tive power as utterly to subvert the Government, and to change it into a parlia- 
mentary despotism, like that of Venice or Great Britain, with a nominal execu- 
tive chief utterly powerless—whether under the name of Doge, or King, or 
President, would then be of little account, so far as regards the question of the 
maintenance of the Constitution” (7 Op. Atty. Gen. 469-470). 

The foregoing quotation poses an interesting question: Suppose Congress 
should pass a law which would compel heads of departments to give information 
and papers to either House of Congress or its committees? Suppose further 


“7 Op. Atty. Gen. 453. 
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that the law left no discretion whatever in the head of the department or jn the 
President? According to Attorney General Cushing such a law might Well be 
subversive of our form of government and might well render our Chief Executive 
a President in name, but “utterly powerless.” 

We have thus far dealt with the establishment, by 1849, of the De 
of State, War, Treasury, Justice, Post Office, Navy, and Interior. In 1889, the 
Department of Agriculture was made an executive department. The original 
statute of 1862 required the Commissioner of Agriculture to make annnaj re- 
ports to the President and Congress, containing an account of his receipts and 
expenditures, and special reports on particular subjects whenever required to do 
so by the President or either House of Congress. In 1928, the statute was amended 
to provide for the making by the Secretary of Agriculture of an annual genera! 
report of his acts to the President; the provision concerning special reports on 
particular subjects when requested by the President or either House of Gop. 
gress is still retained.” 

\ Department of Labor, with a Commissioner of Labor, was first created in 
1888, with provision for an annual report to the President and Congress “of the 
information collected and collated by him.” He was likewise authorized to 
make special reports on particular subjects whenever required to do so by the 
President or either House of Congress, and he was directed to make a detailed 
report of his expenditures to Congress.” 

In 1903, a Department of Commerce and Labor was established as an exeep- 
tive department.” The act requires the Secretary of Commerce and Labor to 
annually report to Congress, accounting for all receipts and expenditures, and 
describing the work done by him. He is also required to make special investiga. 
tions and reports when required by the President or either House of Congress, 
The act also provides for the creation of a Bureau of Corporations, with a Com- 
missioner of Corporations at its head, whose duties were to gather information 
for the President, in order to enable him to recommend legislation to Congress, 
The Commissioner is required to report to the President, who is responsible for 
making publie so much of the information collected for him as he (the President) 
sees fit.™ 

I have referred to the Commissioner of Corporations and his duties prescribed 
in this act of 1903, because it furnishes an excellent illustration of a demand by 
the Judiciary Committee of the Senate upon the Attorney General and the Com- 
missioner of Corporations for records which by express provision of law the 
President had the right not to make public. It will be recalled that President 
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of imprisonment of the Commissioner of Corporations for contempt of a Senate 
subpena, and he defied the Senate committee to do its worst.” 

The Department of Labor was made an executive department in 1913.” with 
a separate head known as the Secretary of Labor. By the same act of March 
4, 1913, the Department of Commerce and Labor was thereafter to be called the 
Department of Commerce, with a Secretary of Commerce at the head thereof. 
The Secretaries of Labor and Commerce must each make annual reports to Con- 
gress of receipts and expenditures: and describing the work done by their re- 
spective departments; they are also required to make such special investiga- 
tions and reports as the President or Congress may require. 

We note differences in the wording of the report requirements by the three 
departments just discussed. The Secretary of Agriculture must report annually 
to the President: the Secretaries of Commerce and Labor to the Congress. The 
Secretary of Agriculture is to make special reports on particular subjects when- 
ever required to do so by the President or either House of Congress: the Seere- 
taries of Commerce and Labor must make special investigations and reports 
when required to do so by either House or by the President. 

Title 5 of the United States Code deals with the executive departments. See- 
tions 1 through 117 of chapter 1, dealing with salaries of heads of departments, 
vacancies in office etc., are specifically made as applicable to the three depart- 
ments just discussed, as they are to the other seven departments created between 

























% May 29. 1928, 45 Stat 
86 25 Stat. 183, 
87 32 Stat. 825. 
88 32 Stat. 828. 
% See pp. 24-26 of this memorandum. 
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contained in 43 Congressional Record 3728 (1909). 
™ March 4, 1913, 37 Stat., pp. 736 and 738. 


Theodore Roosevelt directed all the papers to be brought to him, despite a threat’ 


i mor An interesting account of the removal of a trunk- 
ful of papers by the Commissioner of Corporations to President Theodore Roosevelt is 
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799 and 1849." By definition, the word “department” means one of the 10 

septive departments enumerated in section 1 of title 5. if) r 
is establishment of the executive department by the first Constitutional Con- 

the maintenance of the same “great outlines” of those departments in 1855," 

and the addition of the three last named departments, partake of one uniform 

em and function—to enable the President to perform his duties under the 
Constitution as the Chief Executive officer of the Nation. : Sy 

two famous debates, one in the first administration of President Clev eland, 
the other in Theodore Roosevelt’s administration, witnessed the conflict between 
the Senate and the Executive concerning the right of the former to demand 
and the latter to withhold information and papers.” Both of those conflicts were 
solved in favor of the Executive. Papers demanded of heads of departments 
by resolutions, by committees, and by subpena were not produced. It was admit- 
ted during those debates that there was nothing in the wording of the acts creat- 
ing the departments as they existed in 1886 and 1909, nor in any other provision 
of law, Which could compel the production of documents or information by the 
executive departments. Public interest was invoked by the Executive or by the 
heads of departments as a reason for forbidding disclosure. 

Despite the provisions relating to the establishment of the Treasury Depart- 
ment," which require the Secretary of the Treasury to give information to either 
branch of the legislature respecting all matters referred to him by the Senate 
or the House or which shall appertain to his office, and despite the wording above 
discussed in the acts creating the Secretaries of Agriculture, Commerce and 
labor, we must remember that they are executive departments. AS members of 
the executive branch, the Constitution places independent duties and obligations 
upon them to the President, within the scheme and framework of our Govern- 
ment. Thus, we saw Secretary of the Treasury Mellon and President Coolidge 
successfully resisting demands for information and papers, which had been 
requested by Senate resolutions, from the Internal Revenue Department. Ogden 
Mills, Secretary of the Treasury in President Hoover’s administration, similarly 
refused to disclose confidential data in the Treasury Department, following a 
request therefor by resolution of the House of Representatives.” Secretary of 
the Treasury Sherman, in President Hayes’ administration, refused to comply 
with a request of the Chairman of the Committee on Commerce of the Senate, 
on the ground that the papers were of a confidential character and would disclose 
confidential communications between the President and the Secretary of the 
Treasury.” 

The fundamental public interest to be served may always be cited by a head 
of department or by the President in opposition to a blanket demand for infor- 
mation or papers by a congressional committee or by a resolution of either House. 
This view is supported by Alexander Hamilton, Secretary of the Treasury in 
Washington’s administration, who stated that although his Department was 
subject to Congress in some points, “he thought himself not so far subject, as 
to be obliged to produce all the papers they might call for. They might demand 
secrets of a very mischievous nature.” ” 

Attorney General Cushing, in an opinion entitled “Resolutions of Congress,” 
wrote in 1854 : 

“In a word, the authority of each head of department is a parcel of the execu- 
tive power of the President. To coerce the head of department is to coerce the 
President. This can be accomplished in no other way than by a law, constitu- 
tional in its nature, enacted in accordance with the forms of the Constitution. 

“Of course, no separate resolution of either House can coerce a head of de- 
partment, unless in some particular in which a law, duly enacted, has subjected 
him to the direct action of each; and in such case it is to be intended, that, by 
approving the law, the President has consented to the exercise of such coercive- 
less on the part of either House” (6 Op. Atty. Gen. 682-83). 

Attorney General Cushing, in the same opinion, referred to the act of 1789, 
which made it the duty of the Secretary of the Treasury to give information to 


“Secs, 512, 591, 611 of title 5 of U.S. C. 


"Attorney General Cushing to the President, on the Relation of the President to the 
Executive Departments, 7 Op. Atty. Gen. 453, 460. 


“For summaries of the arguments during those debates, see pp. 20-23 and 26-28 of 
pt. lof this memorandum. 

“1 Stat. 65, 5 U. S. C. 242. 

® See pp. 28-31 of this memorandum. 

"17 Congressional Record 2332 (1886), 2618. 

“The Writings of Thomas Jefferson (1905), vol. 1, p. 304, 
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either branch of the legislature, in person or writing, as may be required by 
Senate or the House of Representatives. He concluded, however, that ev, 
communication of the head of a department to either House must be understog 
to be made with the assent, express or implied, of the President. 


THE JOINT RESOLUTION AUTHORIZING THE SECRETARY OF AGRICULTURE To Pp 
THE NAMES AND ADDRESSES OF TRADERS ON THE BOARDS OF TRADE 


An illustration of Attorney General Cushing’s opinion that only a Jaw Com 
stitutional in its nature, approved by the President, can force the head of a 
department to communicate information, otherwise confidential, is furnished } 
the joint resolution which became law on December 19, 1947." That resolution 
authorized the Secretary of Agriculture to publish the names and add 
persons transacting business on the boards of trade and the amounts of com 
modities purchased or sold by them. It also required the Secretary of Agricul. 
ture to furnish to committees of Congress, upon request, any such information 
in his possession. 

The Secretary of Agriculture had been subpenaed by the Senate Committee 
on Appropriations to furnish it with a list of traders in commodity futures, The 
Secretary pointed to the Commodity Exchange Act,” which prohibited him from 
furnishing data and information which would disclose the business transactions 
of any person and the trade secrets of names of customers. He also cited the 
opinion of his counsel to the effect that it would be a violation of law to com 
with the Senate committee’s request.’ The Senate, therefore, by the resolution 
aforementioned, amended the Commodity Exchange Act so as to permit the 
Secretary of Agriculture, in his discretion, to disclose and make public the infor. 
mation. President Truman signed the resolution and thereafter the Secretary 
of Agriculture released the information to the newspapers and communicated it 
to the committee.’ 

In view of the public statements by both President Truman and Secretary of 
Agriculture Anderson on the subject of speculation in commodities,’ particularly 
in basic food products and its effect on the national economy, we must conclude 
that the President deemed it in the public interest to sign the joint resolution, 
Had the President thought otherwise, he undoubtedly would have vetoed the 
resolution, and directed the Secretary to keep the information which he had 
collected confidential. 





THE CIVIL SERVICE COMMISSION RECORDS 

The withholding of confidential papers, in the public interest by the executive 
branch of the Government, applies also to records of the Civil Service Commis. 
sion. The Commission was created by act of Congress in 1883.‘ The President 
is authorized to appoint, by and with the Senate’s consent, three commissioners, 
and he alone may remove any commissioner. The President is authorized to 
prescribe regulations for the admission of persons into the civil service; it is the 
duty of the Commissioners to aid the President in preparing, and in carrying 
into effect those regulations.° 

The act provides that the Commission shall, subject to rules made by the 
President, make regulations for, and have control of, examinations, and shall 
supervise and preserve the records. The Commission is required to make an 
annual report to the President for transmission to Congress. There appears to 
be no other statutory provisions relating to the records of the Commission.‘ 

We have shown that a court may not compel the production of applications or 
examination papers or other records of the civil service examiners.’ The opinion 
of Attorney General Olney stated that the records of the civil service examiners 
were official records of the President or of the head of a department, that the 


% Public Law 392, ch. 523, 80th Cong., 1st sess. 
~7U.S. C. 12; 42 Stat., sec. 8, p. 1003. 
193 Congressional Record 11738, 11739, Dec. 18, 1947. 
293 Congressional Record 11735-11743, Dec. 18, 1947. 
® See Senator Ferguson’s references to President Truman and Secretary Anderson’s state- 
ments concerning speculations in grain, and the address of the President of the United 
States to joint session of the House and Senate, November 17, 1947, wherein he said: 
“Legislation is required, moreover, to prevent excessive speculation on the commodity 
exchanges.” 93 Congressional Record 10704. 
4 January 16, 1883, 22 Stat. 403; 5 U. S. C. 632. 
65 U.S. C. 631, 633 (1). 
5 U.S. C. 633 (3) and (5). 
7 See p. 57 of this memorandum ; 20 Op. Atty. Gen. 557 (1893). 
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plic interest was paramount to that of private suitors and forbade the pro- 
Fetion of such records in court. a's : 1 
another opinion, the Attorney General ruled that the Civil Service Com- 
a was not attached to any of the executive departments, nor is it subject 
the control of any head of a department. The Commission was subject only 
. the President’s control. It should be pointed out, however, that section 5 
he United States Code, dealing with the executive departments, devotes the 
. ; 11 chapters to the 10 principal executive departments and chapter 12 to the 
ar Service Commission. : : 2 3 - 
While it is true that section 2 of title 5 defines the word department” to 
1 of the 10 principal executive departments, enumerated in section 1 of 
it has been held that the Civil Service Commission is not a subordinate 


i 5 : a . . 
Peamission attached to one of the so-called executive departments. It is in 
itself an independent division of the executive branch of the Government with 


i ndent duties and functions. 

entaln fe therefore, in the light of the Supreme Court’s definition of the word 
‘Department’ as it appears in Section 2, Article II of the Constitution, it is my 
conclusion that the Civil Service Commission constitutes a subdivision of the 

wer of the Executive for the more convenient exercise of that power, and as 
such is a ‘Department’ within the meaning of the Constitution. Therefore, the 
three Commissioners, who constitute the Commission, are the ‘head of a Depart- 
ment’ in the constitutional sense” (37 Op. Atty. Gen. 231 (1932-34) ). ‘ 

It appears to be clear, therefore, that all records of the Civil Service Commis- 
sion are subject to the direction and control of the President, in carrying out the 
regulations which the statute requires and obligates him to prescribe. If the 
Civil Service Commission has kept its records of investigations confidential, then 
it may with propriety decide, in a given case, whether the records demanded of 
the Commission by either of the Houses of Congress, or its committees, shall be 
withheld from publication. The President may overrule the Commission. In 
doing so, however, he would necessarily be guided by the fact that much of the 
information collected by the Civil Service Commission deals with character in- 
formation of candidates for Government employment. Such information must 
necessarily be collected from diverse sources—some reliable, some not. Persons 
who are solicited by the Civil Service Commission for information, dealing with 
the character and qualifications of applicants, give the information in confidence. 
The questionnaires sent to character references ordinarily state on their face 
that all answers will be treated on a confidential basis. It would, therefore, 
yiolate a cardinal rule of all investigative agencies,® and of sound public admin- 
istration, to keep the word of the Government to the individual sacred.” Hence, 
the case would have to be an extraordinary one which would outweigh the com- 
pelling reasons for keeping all records of the Commission confidential. 

An illustration of an attempt to coerce the President, by coercing the Civil 
Service Commission to produce records which were confidential, is afforded by 
a joint resolution which was introduced in the House of Representatives on 
January 7, 1948." The joint resolution authorized and directed the Commission 
“to make available to, permit examination of, and furnish to the House Com- 
nittee on Expenditures in the Executive Departments” records and information 
which disclose the acts, opinions, or policies of Members of Congress, and indi- 
viduals who are not Federal employees and not applicants for positions in the 
Federal Government, when such records and information may be deemed neces- 
sary by the committee in connection with any investigation held by it to ascer- 
tain the manner in which the Commission is expending its funds, compiling or 
holding in its possession the information above referred to, and in connection 
with investigations to be conducted under House Resolution 118, 80th Congress. 

Section 2 of the joint resolution authorized and directed the Commission to 
permit the committee or a representative thereof to examine the so-called Investi- 
gators’ leads file, and all duplications thereof, whether in the offices of the Com- 
mission in Washington or elsewhere. 

It will be recalled that President Tyler, in response to a resolution of she 
House of Representatives which called upon him and heads of departments io 
furnish information regarding Members of Congress who had applied for office, 
declined.” He based his refusal upon two grounds: (1) that applications for 


ee 


$22 Op. Atty. Gen. 62. 
*40 Op. Atty. Gen., No. 8, April 30, 1941, p. 2. 

See President Theodore Roosevelt’s classic statement, p. 25 of this memorandum. 

1H. J. Res, 289, 80th Cong., 2d sess. 

2See Tyler’s Message to the House of Representatives, pp. 11-12 of this memorandum. 
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office are of a confidential nature, and (2) that compliance with the resolutj 
would involve a surrender of duties exclusively conferred by the Constitutig - 
the Executive. » ne 

Aside from questions of wisdom, policy, and precedent, passage of the join 
resolution would raise serious questions of a constitutional nature. The Con 
stitution lodges the Executive power in the President. Among his duties is that 
of appointing those persons who are to aid him in executing the laws. The foin 
resolution would, it would seem, constitute legislative interference with this im: 
portant Executive function.” ; 

It is fitting to conclude our discussion of the Constitution and of the acts 
creating the executive departments with a reference to three cases through which 
runs the same strain: that the Chief Executive has an exclusive and illimitable 
power to control his subordinates in the executive branch. 

In Inre Neagle (135 U. 8.1), the Court said: 

“The Constitution, section 3, Article 2, declares that the President “shalj take 
care that the laws be faithfully executed,” and he is provided with the means of 
fulfilling this obligation by his authority to commission all the officers of the 
United States, and, by and with the advice and consent of the Senate, to appoint 
the most important of them and to fill vacancies. He is declared to be commander 
in chief of the army and navy of the United States. The duties which are thus 
imposed upon him he is further enabled to perform by the recognition jn the 
Constitution, and the creation by acts of Congress, of executive departmenis, 
which have varied in numbers from four or five to seven or eight, the heads of 
which are familiarly called cabinet ministers. These aid him in the performance 
of the great duties of his office, and represent him in a thousand acts to which 
it can hardly be supposed his personal attention is called, and thus he is enabled 
to fulfill the duty of his great department, expressed in the phrase that “he 
shall take care that the laws be faithfully executed” (pp. 63-64). 

In Myers v. United States (272 U. 8. 52), the majority of the Court spoke 
through Chief Justice Taft. After quoting the foregoing words with approval, 
the court answered the contention that executive officers, appointed by the Presi- 
dent with the consent of the Senate, are bound by the statutory law and are 
not his servants to do his will, by pointing out: 

“The highest and most important duties which his subordinates perform are 
those in which they act for him. In such cases they are exercising not their own 
but his discretion. This field is a very large one. It is sometimes described as 
political. Kendall v. United States, 12 Peters, 524 at p. 610. Each head of a 
department is and must be the President’s alter ego in the matters of that de 
partment where the President is required by law to exercise authority” (p, 
132-133). 

Referring to instances of executive dealings with foreign governments and 
with domestic problems, Chief Justice Taft stated: 

“In all such cases, the discretion to be exercised is that of the President in 
determining the national public interest and in directing the action to be taken 
by his executive subordinates to protect it. In this field his cabinet officers 
must do his will. He must place in each member of his official family, and his 
chief executive subordinates, implicit faith’ (p. 134). 

The Court went on to say that the duties of the heads of departments and 
bureaus in which the discretion of the President is exercised were the most im- 
portant in the whole field of executive action of the Government (p. 134). 

In Humphrey’s Executor v. United States (295 U. 8S. 602), it was pointed out 
that the Myers case found support in the theory that a purely executive officer, 
serving in one of the units in the executive department was “inherently subject 
to the exclusive and illimitable power of removal by the Chief Executive, whose 
suborinate and aide he is” (p. 627). Concerning the necessity of keeping each 
of the three departments of the Government free from the coercive influence of 
either of the others, the Court stated : 

“The fundamental necessity of maintaining each of the three general depart- 
ments of government entirely free from the control or coercive influence, direct 
or indirect, of either of the others, has often been stressed and is hardly open 
to serious question. So much is implied in the very fact of the separation of the 
powers of these departments by the Constitution ; and in the rule which recognizes 
their essential coequality. The sound application of a principle that makes one 
master in his own house precludes him from imposing his control in the house 
of another who is master there” (pp. 629-630). 


















































































































































































































































































13 See the quotations from William Howard Taft and Attorney General Jackson, pp. 5, 32- 
33 of this memorandum. 
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The persuasiveness of Attorney General Cushing’s opinion concerning the in- 
dfectiveness Of resolutions of either or both Houses to coerce the head of a de- 

rtment to furnish information or papers against the President’s wishes, be- 
mes apparent in the light of the foregoing cases. To paraphrase Chief Justice 
qaft’s statement in the Myers case: the discretion is that of the President to de- 
termine the national public interest, in directing his Executive subordinates to 
githhold confidential information from congressional committees. 


past IV. THE STATUTES DESIGNED To CoMPEL TESTIMONY AND THE PRODUCTION 
oF RECORDS IN CONGRESSIONAL INVESTIGATIONS 


TITLE 2, UNITED STATES CODE, SECTIONS 192, 193, 194 


Title 2 of the United States Code deals with the Congress; chapter 6 thereof 
js entitled “Congressional Investigations.” Section 192 of title 2 deals with 
the refusal of a witness to testify. It provides that “every person who having 
heen summoned as a witness by the authority of either House of Congress to 
give testimony or to produce papers upon any matter under inquiry before either 
House,” or any committee thereof, willfully makes default, or refuses to answer 
a question pertinent to the inquiry, shall be guilty of a misdemeanor. Punish- 
ment by fine and imprisonment is provided. Section 193 deals with “Privileges 
of witnesses.” It states that no witness is privileged to refuse to testify or to 
produce papers, upon the ground that his testimony or his production of papers 
may tend to disgrace him or render him infamous. Section 194 deals with the 
citing of a recalcitrant witness by the Speaker of the House or the President 
of the Senate before the appropriate United States attorney, whose duty it 
becomes to bring the matter before a grand jury for action. 

The foregoing sections were last amended in 1938.% They have their origin 
in Revised Statutes 102, 103, and 104, which were derived from the acts of Jan- 
wary 24, 1857, and January 24, 1862.” 

Inre Chapman (166 U. S. 661 (1897)) involved the refusal of Chapman, who 
was a member of a firm of stockholders in the city of New York and who ap- 
peared as a witness before a special committee of the Senate, to answer cer- 
tain questions put to him by the committee. At that time, sections 102, 103, and 
104 of the Revised Statutes were invoked in connection with Chapman’s indict- 
ment. The Court held that Congress had the power to enact a statute to en- 
force the attendance of witnesses, and to compel them to make disclosure of evi- 
dence to enable the respective bodies to discharge their legislative functions. 

It is important to note that sections 102 and 103 of the Revised Statutes, 
won which sections 192 and 193 are based, also used the words “any matter un- 
der inquiry before either House.” Referring to the word “any” the Court stated: 

“We think that the word ‘any,’ as used in these sections, refer to matters 
within the jurisdiction of the two Houses of Congress, before them for con- 
sideration and proper for their action * * *” (p. 667). 

The Court also held: 


“The refusal to answer pertinent questions in a matter of inquiry within the 
jurisdiction of the Senate, of course, constitutes a contempt of that body, and 
by the statute this is also made an offence against the United States” (p. 671). 

The Chapman case was decided in 1897. For approximately 40 years prior 
to that decision, there had been a law similar to the present statutes, designed 
to compel the testimony of witnesses before the House of Congress. Neverthe- 
less, in the famous Senate debates of 1886 and 1909, above referred to,” it was 
freely admitted that there was no law which could compel the head of a depart- 
ment to give information or papers to the Houses of Congress against the Presi- 
dent’s wishes.” Moreover, in the precedents cited in parts I and II of this mem- 
orandum, covering a period of 155 years, beginning with 1792 to the present time, 
heads of departments had failed to comply with congressional demands for 
papers; in not a single instance was any action taken by the Houses of Con- 
gress against a head of a department who thus refused to comply. 

We must conclude, therefore, that sections 192, 198, and 194, dealing with the 
refusal of witnesses to testify in congressional investigations, apply to private 
citizens and persons. They are inapplicable to the executive departments. 


Sd 


“52 Stat. 942-943. 

%11 Stat., ch. 19, 155, and 12 Stat., ch. 11, 333; see also In re Chapman, 166 U. 8. 
665-666. 

*See p. 2905 of this memorandum. 

“See p. 2905 of this memorandum and 43 Congressional Record 3730 (1909). 
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TITLE 5, UNITED STATES CODE, SECTION 105A. INFORMATION FURNISHED COMMIT TER 
OF CONGRESS ON REQUEST 


One might be led to believe from a reading of section 105a, that every executive 
department is obliged to furnish any information, when requested to do so, by the 
Committees on Expenditures of the House and Senate. Section 105a reads 9 
follows: 

“Information furnished Committees of Congress on Request.—Every executive 
department and independent establishment of the Government shall, upon request 
of the Committee on Expenditures in the Executive Department of the House of 
Representatives, or of any seven members thereof, or upon request of the Com. 
mittee on Expenditures in the Executive Departments of the Senate, or any 
five members thereof, furnish any information request of it relating to any matter 
within the jurisdiction of said committee” (May 29, 1928, ch. 901, sec. 2, 45 Stat. 
996). 

There appears to be one limitation on the powers of the Committees on Expengi. 
tures, namely, they can only request information relating to any matter withip 
their jurisdiction. It is important to give a brief history of the section in order 
that we may arrive at its meaning. I am satisfied from a reading of the Cop. 
gressional Record, and from the House and Senate reports on the bill which ip. 
corporates the section, that the section was not intended to enable the Committee 
on Expenditures to make blanket calls for information and papers upon the exeey. 
tive departments. Heads of departments are therefore not obliged to change their 
practices, as they have been established by the precedents heretofore cited, by 
reason thereof. 

Section 105a is the same as section 2 of chapter 901, Public Law 611, of May 29, 
1928 (45 Stat. 996). Chapter 901 is entitled: “An act to discontinue certain re. 
ports now required by law to be made to Congress.” The first section of the 
chapter states that the reports which were then required by law to be made to 
Congress shall be discontinued. It proceeds to enumerate 127 different kinds of 
reports of the executive departments and various governmental agencies which are 
so discontinued. Section 2 then follows and, as we shall show, was intended for 
one purpose only—to enable the Committees on Expenditures in the Executive 
Departments, of the House and of the Senate, to request of the executive depart- 
ments in special cases such information as they had theretofore been able to re. 
ceive through the filing of the reports. In a word, as the House and Senate re. 
ports plainly state, the United States Bureau of Efficiency conducted a survey and 
study of all the reports which, up to that time, had been furnished annually by 
the heads of departments and independent establishments of the Government, 
The Bureau came to the conclusion that the reports served no useful purpose. 
Hence, it was a waste of time and money to have hundreds of reports furnished 
annually to Congress, and the Bureau recommended their discontinuance. How- 
ever, it was felt that there might be special occasions when the Committees on 
Expenditures of the House and of the Senate might need information relating 
to subjects, which were previously covered by the reports, which the heads of the 
departments should be requested to furnish. For that purpose, section 2 of chap- 
ter 901 was inserted. We quote from the conclusions of the House report : 

“To save any question as to the right of the House of Representatives to have 
furnished any of the information contained in the reports proposed to be 
abolished, a provision has been added to the bill requiring such information to 
be furnished to the Committee on Expenditures in the Executive Departments 
or upon the request of any seven members thereof.” 

The Senate report concludes with words similar to those just quoted.” 

There is nothing in the remarks of the Congressmen and Senators who spoke 
on the bill on the floors of the House and Senate which alters our conclusions.” 
Thus we see that section 105a does not change the law with respect to the right 
of heads of departments to keep from public view matters which in their 
judgment should remain confidential. 

We noted above that the only limitation upon the right to demand information, 
which appears from a reading of section 105a, were the words: “within the 
jurisdiction of the committee.” The Committees on Expenditures of the House 
and Senate may not request information concerning matters outside their juris- 
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jiction. The Legislative Reorganization Act of 1946™ defines the duties of the 
“opmittee on Expenditures in the executive departments in both the House and 
a genate.” The powers and duties of both committees are identical. Without 
agumerating the matters which those committees may properly concern them- 
gives with, I believe, first, that the history of the bill confines the committees 
0 jpformation previously available to them in the reports of the executive 
departments, and second, the Constitution and the manner in which the deci- 
sions cited have interpreted it, would entirely negate an intent or desire by 
Congress, entirely unexpressed in the legislative history of the bill, to compel 
jeads of departments to surrender information or papers against the wishes of 
the President, or their own better judgment, and against the public interest. 


gECTIONS 134 (A) AND 136 OF THE LEGISLATIVE REORGANIZATION ACT OF 1946 


(Public Law 601, 79th Cong.) 


Section 184 (a) provides that each standing committee of the Senate is author- 
ied to require by subpena or otherwise the attendance of such witnesses and 
the production of such correspondence as it deems advisable. Each such com- 
nittee may make investigations into any matter within its jurisdiction. 

Section 186 provides that to assist Congress in appraising the administration 
of the laws, and in developing necessary legislation, each standing committee of 
the Senate and the House shall exercise continuous watchfulness of the execu- 
tion by the administrative agencies concerned of all laws, the subject matter 
of which is within the jurisdiction of such committee. 

There is nothing in the legislative history of the two sections, nor in their 
provisions, which conflicts with our conclusions that heads of departments may 
refrain, in their own discretion, from disclosing confidential papers in the public 
interest. 

Our conclusion is supported by the report of the Special Committee on the 
Organization of Congress.” Senator La Follette, who submitted the report, 
states therein that Congress has long lacked adequate facilities for the con- 
tinuous “inspection and review” of administrative performance. The report 
continues to state that, armed with the power of subpena, the standing com- 
nittees of both Houses would conduct “a continuous review of the activities” 
of the agencies administering laws originally reported by the legislative com- 
mittees.* The La Follette report was of course submitted before the debate on 
the Legislative Reorganization Act of 1946. It appears from the Senate debate 
that, in order to carry out the original recommendations of the special committee, 
section 136 contained the word “surveillance,” so that the section read that 
“each standing committee of the Senate and the House of Representatives shall 
exercise continuous surveillance of the execution by the administrative agencies 
concerned of any laws.’”’ The word “surveillance” was stricken out, following 
debate, on motion of Senator Donnell. Senator La Follette, coauthor of the 
Iegislative Reorganization Act, although he pressed for the incorporation of 
the words “inspection and review,” which are contained in the report afore- 
mentioned, finally yielded to Senator Donnell. The word “watchfulness” was 
substituted for the word “surveillance,” and the reason for the elimination of 
the latter word strikes deeply into the very roots of the constitutional question 
involved. 

Senator Donnell forcefully urged that surveillance, by definition, means to 
control, to supervise, to superintend. He conceived that under our type of 
government, with its three distinct divisions, the legislative branch had no 
power to administer the laws which it passed. If section 136 had permitted 
standing committees to review executive action, the legislative department 
would then have made of itself an adjunct to the executive department, with the 
responsibility for seeing that there was proper administration of the law which 
it itself had passed.* Senator Donnell added that it was very important to ob- 
serve the line between legislation on the one hand, and executive duties on the 
other hand.” 


"Ch. 753. Public Law 601, approved August 2, 1946, 79th Cong. 
2Sec. 102 (g) (1): sec. 121 (h) (1). 
*§S. Rept. 1400, 79th Cong., 2d sess., May 81, 1946. A section of the report deals with 
Oversight of Administrative Performance. 
“Thid., p. 6. 
*92 Congressional Record 6441-6447. 
*Ibid., 6446. 
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“To my mind, we are discussing something of fundamental importance 7 
my mind the obligation of the Congress of the United States does exteng to the 
point of watchfullness, and to the extent of subsequent legislation which mai 
prove necessary in order to correct abuses. But I do not believe that it jg duty 
of the Congress of the United States to undertake to administer the respectiy, 
executive branches.” ” . 

The crux of the debate yields this salient fact: After careful consideratig 
the Senate adopted Senator Donnell’s view. The executive function of the Gor 
ernment cannot be invaded, under our Constitution, by the legislative branch and 
the moment Congress attempts to substitute its judgment, whether by review or 
otherwise, for executive judgment, we have, in the words of Senator Donne} a 
legislative department which both passes and executes the laws. It was to pre. 

vent such an invasion of the executive branch by the legislature, that “watch. 
fulness” was substituted in section 136 for “surveillance.” 

The foregoing enables us to better understand the meaning of section 134(a) 
To one unacquainted with the legislative history which we have just discussed 
with relation to section 136, section 134 (a) would seem to empower a standing 
committee of the Senate to require a head of a department, by subpena, to dis. 
close information, whether it was deemed by him to be confidential or not, 
However, the moment we recall that the Senate refused to adopt the view that it 
was entitled to pass judgment, by inspection and review, upon the work of 
administrative agencies, we are driven to the conclusion that section 134 (a) 
merely empowers the standing committees of the Senate to do what, before 
passage of the Legislation Reorganization Act of 1946, the Senate was obliged, by 
resolution, to authorize the select or special committees to do, namely, to require 
testimony and records from witnesses. Now, each standing committee may re. 
quire, by subpena, the attendance of witnesses and the production of records. 
The basic laws, however, remain unchanged. There was altogether absent any 
intent to change a fundamental practice and precedent which has been acted 
upon by the President and the heads of departments almost from the beginnings 
of our Government: that there is a discretion in the executive branch to with- 
hold confidential papers. The record of the debate on the Legislative Reorganiza- 
tion Act shows that there was no attempt made to interfere, by sections 134 (a) 
and 136, with that discretion. 

Indeed, the legislative history shows that Senator McClellan felt that the Legis- 
lative Reorganization Act had shortcomings, with respect to the compulsion of 
testimony and records from the executive branch, which he proposed to remedy. 
He wished to set up a joint committee of the two Houses of Congress, in order 
that it might conduct a better surveillance over the executive and administrative 
agencies of the Government. He proposed to enable the joint committee to 
subpena any employee in the Federal Government to appear before the com- 
mittee to give an account and report of his activities. In short, Senator McClel- 
lan’s proposal was to enable the House and Senate to supervise the executive 
agencies.” Accordingly, Senator McClellan offered an amendment which pro- 
vided for the creation of a joint committee on administrative practices and 
efficiency. One of the provisions of the amendment proposed was to give en- 
ployees of the joint committee the right to examine books and papers in any 
department of the Government. Another provision gave the joint committee 
power to conduct investigations into the practices of the agencies of the Gov- 
ernment, with subpena powers to compel the attendance of witnesses and the 
production of papers by the Government agencies. Finally, in order that penalties 
might attach to violations of a subpena thus issued by the joint committee, 
Senator McClellan’s amendment provided that the provisions of sections 102- 
104 of the Revised Statutes (2 U. S. C. 192-194) should apply in case of failure 
by any witness to comply with any subpena. Senator La Follette spoke briefly 
against the amendment, and it was rejected.” 
The conclusions to be drawn from the discussion of sections 134 (a) and 186 
are: 

(1) Their legislative history point to no fundamental change in the laws, and 
that the President and the executive departments continue to enjoy the same 
privileges and immunities from communicating confidential records in the exec- 
utive departments which they have always exercised. 

(2) While section 136 aims at continued watchfulness by the standing com- 
mittees of Congress of the manner in which administrative agencies of the 


27 Thid., 6446. 
2392 Congressional Record 6555. 
2 Ibid., p. 6566. 
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government carry out the laws passed by Congress, the term “watchfulness” 
jg not to be confused with the terms “inspection and review,” or “surveillance,” 
or superintendence, all of which were considered and rejected by the Senate in 
favor of the present wording. 

(3) The Senate rejected an amendment which aimed at the compulsion of 
both testimony and papers from the heads of departments and other Govern- 
ment employees and officials. 


DEPARTMENTAL REGULATIONS CONCERNING USE OF RECORDS 


The head of each department is authorized by title 5, United States Code, 
section 22 to provide regulations, not inconsistent with law, for the custody and 
use of the records and papers of his department. Speaking of this section, 
Attorney General Moody has said: 

“It thus appears that the head of a Department has full charge and control of 
all the records and papers belonging to the Department. His authority to pre- 
scribe Whatever rules and regulations he may deem proper regarding their use 
and custody is unlimited, so long as ‘not inconsistent with law.’ Such broad 
discretion would necessarily include the right to determine whether certain 
documents should or should not be taken from the files of the Department for 
any purpose except for use in connection with departmental business, and in 
accordance with his determination so to instruct the chiefs of bureaus or 
other officers concerned” (25 Op. Atty. Gen. 329). 

This section has received construction in Boske v. Comingore (177 U. 8. 459) 
and Ex Parte Sacket (74 F. 2d 922 (1935)). In the former case, the Supreme 
Court sustained a rule of the Treasury Department relating to the custody of 
records, which took from a subordinate, such as a collector, all discretion as to 
permitting the records in his custody to be used for any purpose other than col- 
lection of the revenues, and reserving for the Secretary’s own discretion all mat- 
ters of that character. In the latter case, the Attorney General’s power to make 
rules concerning the papers in his Department was upheld. A special agent in 
charge of the Division of Investigation of the Department of Justice was upheld 
in his refusal to produce records under subpena in a court proceeding where the 
agent was barred from so doing by a regulation issued by the Attorney General 
mder section 22 aforementioned. 

The power of heads of departments to control the use of their records in the 
best interests of the public finds illustration in Revised Statutes 1076, which pro- 
vides that the Court of Claims shall have power to call upon any of the depart- 
ments for any information or papers it may deem necessary. However, “the head 
of any department may refuse and omit to comply with any call for information 
or papers, when, in his opinion, such compliance would be injurious to the 
public interest.” 

A similar provision, recognizing the public interest, is found in title 5, section 
488, which provides that the Secretary of the Interior may, when not prejudicial 
to the interests of the Government, furnish copies of any official papers within 
his custody. a 

SOME LEADING DECISIONS 


The following are leading cases, and involve the power of the House of Repre- 
sentatives and the Senate to punish for contempt a witness who refuses to obey a 
subpena to produce information or papers: 

Anderson v. Dunn (6 Wheat. 204). 

Kilbourn v. Thompson (103 U. 8.168). 

In re Chapman, discussed above. 

McGrain v. Daugherty (273 U. 8.135). 

Sinclair v. United States (279 U.S. 263). 
The Daugherty case held that the Senate or the House has power to compel a 
private individual to appear before it or one of its committees and give testimony 
needed to enable it efficiently to exercise a legislative function belonging to it 
under the Constitution. The subject of investigation in that case was the ad- 
ministration of the Department of Justice, a subject on which legislation could 
plainly be had.” The Sinclair case, involved section 102 of the Revised Statutes, 
above discussed, under which Sinclair was fined and imprisoned after a trial for 
refusing to answer questions before a Senate committee. 
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None of the foregoing cases involved the refusal by a head of a department to 
obey a call for papers or information. There has been no Supreme Court decigi 
dealing squarely with that question. As one writer puts it: 

“The committees of earlier years did, on occasion, encounter refusals by ad 
ministrators to supply information. But, because both the Senate and the House 
eventually retreated upon the flat refusal of the executives to answer questio 
the legal problems which are involved were never presented to the courts, Thue 
it remains an open question whether the executive officers must submit all the 
information which Congress may request.” ™ 


The McGrain v. Daugherty case, supra, throws some light on this question: 
How is the United States Supreme Court likely to decide the issue, in the light 
of the long continued practice of the Executive, from 1796 to date,” to withhold 
confidential papers from the legislative branch, and the latter’s acquiescence jp 
that practice? 

The opinion of the Court, written by Judge Van Devanter, was unanimous, The 
case came to the Supreme Court on an appeal from a final order in a habeas 
corpus proceeding, which discharged Mally S. Daugherty, a recusant witn 
from custody under process of attachment issued from the Senate. The Senate 
was conducting an investigation into the administration of the Department of 
Justice. Harry M. Daugherty, a brother of Mally Daugherty, was the Attorney 
General from March 1921 until March 1924, when he resigned. Later in that 
period charges of misfeasance had been made concerning the Department of 
Justice, after Mr. Daugherty became its head. The Senate passed a resolution 
directing a select committee to investigate the facts concerning the Attorney 
General’s failure to prosecute violators of the Sherman Antitrust Act, and the 
Attorney General’s failure to prosecute Fall, Sinclair, Doheny and others, for 
defrauding the Government. The committee was directed to report to the 
Senate concerning the activities of the Attorney General and any of his assistants 
which would tend to impair the Department’s efficiency. 

The committee caused to be served a subpena on Mally Daugherty, which com- 
manded him to appear and give testimony to the committee concerning certain 
bank deposits and withdrawals in an Ohio bank, of which Mally Daugherty 
was president. The witness failed to appear. The committee made a report 
to the Senate, which adopted a resolution directing the President of the Senate 
to issue a warrant commanding the Sergeant at Arms to take Mally Daugherty 
into custody, and to bring him before the bar of the Senate. The Sergeant at 
Arms took Mally Daugherty into custody. A writ of habeas corpus was granted 
by the district court in Cincinnati, the court holding that the attachment of 
the witness was unlawful. 

One of the principal questions before the Court was whether the Senate had 
the power, through its own process, to compel a private individual to appear 
before one of its committees, in order that he might give testimony needed to 
enable the Senate efficiently to exercise a legislative function belonging to it 
under the Constitution. 

After reviewing the legislative practice, beginning with the investigation by 
the House of Representatives in 1792,” the statutes relating to the compulsion 
of the testimony of private persons“ and the court decisions,® the Court states 
its conclusions on the principal question before it in these words: 

“We are of opinion that the power of inquiry—with process to enforce it—is 
an essential and appropriate auxiliary to the legislative function. It was so 
regarded and employed in American legislatures before the Constitution was 
framed and ratified. Both houses of Congress took this view of it early in their 
history—the House of Representatives with the approving votes of Mr. Madison 
and other members whose service in the convention which framed the Consti- 
tution gives special significance to their action—and both houses have employed 
the power accordingly up to the present time. * * * So, when their practice 
in the matter is appraised according to the circumstances in which it was begun 
and to those in which it has been continued, it falls nothing short of a practical 
construction, long continued, of the constitutional provisions respecting their 


powers, and therefore should be taken as fixing the meaning of those provi- 
sions, if otherwise doubtful” (p. 174). 


81The Developments of Congressional Investigative Power (1940), by M. Nelson Me- 
Geary, pp. 102-104. 


82 See p. 2914 of this memorandum. 

33 See p. 2894 of this memorandum. 

* Rey. Stats. 102, 103, 104. See p. 2933 of this memorandum. 

3% Anderson v. Dunn, Kilbourn vy. Thompson, In re Chapman, and Marshall v. Gordon, 
243 U. S. 521. The first three cases are mentioned on p. 2937 of this memorandum. 
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Thus, we see that the reason the Court found a legislative power to summon 
wate persons for inquiry, in connection with the exercise of the legislative 
fnction, Was because of a practice, long continued, of summoning private per- 
gus before the House of Congress to give testimony and to produce papers, 
aod in the legislative acts which prescribed penalties for failure of such persons 
r. 
a ireponse to the contention of Mally Daugherty that the power of inquiry 
py Congress, if sustained, might be oppressively exerted, the court replied that 
peither House will be disposed to exert the power beyond its proper bounds, 
or without due regard to the rights of witnesses. But if, contrary to the court’s 
assumption, Congress did not keep its power of inquiry within restraint and 
proper pounds, “the decisions in Kilbourn v. Thompson and Marshall v. Gordon 
int to admissible measures of relief” (p. 176). 
Qn the facts before it, the Court concluded that the purpose for which Mally 
Daugherty’s testimony was sought, was to obtain information in aid of the 
legislative function. Hence, he was at fault in failing to appear. 

It is the limitations upon the power of Congress to inquire, even when exerted 
qgainst a private person, which concern us here. In the Kilbourn case” the 
Supreme Court held that the House of Representatives had exceeded its power, 
pecause it sought to inquire into a matter concerning which redress could be 
had only in a judicial proceedings, which was then pending. The United States 
Government was a creditor in a bankruptcy proceeding where its rights were 
ieing asserted in the bankruptcy court. The Supreme Court held, therefore, 
that conformably to the constitutional separation of governmental powers, it was 
for the Federal Bankruptcy Court to adjudicate the bankrupt’s estate. The 
rights of the United States could be properly pressed before the Court. Since 
the congressional investigation sought information from a private person con- 
cerning a matter which was pending before the Court, and which could not be 
a proper subject of legislation, the Court held that the witness who had refused 
to testify before the committee could not be punished for contempt. 

In Marshall v. Gordon,” the district attorney of the southern district of New 
York had sent a letter to the chairman of a subcommittee of the House, which 
was ill-tempered and well calculated to arouse the indignation of the members 
of the subcommittee and of the House. The district attorney had given the 
letter to the press, so that it might be published contemporaneously with its 
receipt by the chairman of the subcommittee. A select committee of the House 
reported that the district attorney was guilty of contempt of the House, and 
a formal warrant for his arrest was issued to the Sergeant at Arms, which was 
followed by an application for discharge on habeas corpus. This is the only case 
we know of where the United States Supreme Court dealt with the right of 
the House of Representatives to adjudge in contempt an official of the executive 
branch. 

The question before the Supreme Court was whether the House had the power, 
mder the Constitution, to adjudge the district attorney in contempt and to punish 
him for such contempt, without subjecting him to the statutory modes of trial pro- 
vided for criminal offenses. The court held that the writing of the irritating 
letter and its publication were “not intrinsic to the right of the House to preserve 
the means of discharging its legislative duties” (p. 546). The letter related only 
tothe presumed operation which it might have upon the public mind and the indig- 
nation naturally felt by members of the committee on the subject. 

The foregoing discussion of the Daugherty case focuses attention upon this 
important point : Congress has, in the past, exceeded its powers, both with respect 
to its attempted punishment for contempt of private persgns and of a United 
States official, and the Supreme Court did not hesitate to reject the improper 
assertions of congressional power. 

Returning to the question we asked, How is the Supreme Court likely to decide 
the issue concerning the withholding of confidential papers by the executive branch 
from Congress and its committees? We may thus summarize: 

1. Ever since 1796, the executive branch has asserted the right to say “No” to 
the Houses of Congress, when they have requested confidential papers which the 
President or the heads of departments felt obliged to withhold, in the public 
interest. 


*See p. 2937 of this memorandum. 
"243 U. S. 521, 546. 
“See Résumé and Conclusions, p. 2914. 
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2. Beginning with the denial by a court in a criminal trial, of a subpena for th 
production of a letter by President Adams in 1800,” the courts have uniformly held 
that they will not compel a President or head of department to give testimon 
to produce papers which, in his judgment, required secrecy.” vor 

3. More significant still is the fact that never in our entire history ha 
House taken any steps to enforce requests for the production of testimony ¢ 
documents which have been refused by the executive branch. In the two Pat 
debates on this subject, in the Cleveland and Theodore Roosevelt administratj 
it was admitted that it was useless to pass resolutions aimed at forcing com 
by the Executive with congressional requests for papers and document, 
the Executive could ignore such resolutions.” 

It appears clear, therefore, that we hav 
the Daugherty case, “‘ 






8 either 
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e, in the words of the Supreme Court in 
) 1 practical construction, long continued, of the constitution 
provisions respecting their powers,” by the executive and legislative branches# 
The long continued practice of the executive branch to withhold confidentia) 
papers, in the national public interest, from the legislative branch, and the passage 
of no law by Congress to change that practice, argue persuasively for the DOSSes. 
sion of such a power, under the Constitution, by the Executive. It is not likely 
that the United States Supreme Court will lightly ignore more than 150 years of 
legislative acquiescence in the assertion of that power. 

Our conclusion is fortified by the views of William Howard Taft, who Wrote 
following his retirement from the presidency and prior to his appointment as 
Chief Justice: 

“There is in the scope of the jurisdiction of both the Executive and Congress q 
wide field of action in which individual rights are not affected in such a way that 
they can be asserted and vindicated in a court. In this field, the construction of 
the power of each branch and its limitations must be left to itself and the 
political determination of the people who are the ultimate sovereign asserting 
themselves at the polls. Precedents from previous administrations and from 
previous Congresses create an historical construction of the extent and limitations 
of their respectiye powers, aided by the discussions arising in a conflict of jurisdic. 
tions between them.” * 


Referring to the Daugherty case, the Supreme Court, in Sinclair v. United 
States (279 U. S. 263, 291), stated: 

“And that case shows that, while the power of inquiry is an essential and 
appropriate auxiliary to the legislative function, it must be exerted with due 
regard for the rights of witnesses, and that a witness rightfully may refuse to 
answer where the bounds of the power are exceeded or where the questions 
asked are not pertinent to the matter under inquiry. 

“It has always been recognized in this country, and it is well to remember, 
that few if any of the rights of the people guarded by fundamental law are 
of greater importance to their happiness and safety than the right to be exempt 
from all unauthorized, arbitrary or unreasonable inquiries and disclosures in 
respect of their personal and private affairs. In order to illustrate the purpose 
of the courts well to uphold the right of privacy, we quote from some of their 
decisions” (pp. 291-292). 

Both the Daugherty and Sinclair cases dealt with private individuals who 
had refused to testify before Senate committees. We have noted the statement 
of the Supreme Court that there are bounds of power which Congress and its 
committees may not exceed in questioning private persons, whose rights are 
guarded “by fundamental law.” The rights of the executive branch would seem 
to be guarded by the same fundamental law, the Constitution, which declares 
the executive branch, to be independent of the other two branches, and gives it 
the right to resist unbounded assertions of inquiry. If, in the judgment of the 
Supreme Court, private witnesses may rightfully refuse to answer, the 
President and heads of departments have their rights, not to answer inquiries 
requiring disclosure of confidential information, which they have asserted almost 
from the beginnings of our Government. 









































39 See p. 2916 of this memorandum. 
49 See p. 2893 of this memorandum. 

#1 See p. 2904 of this memorandum. 

42273 U.S. 174. 

43 Taft, Our Chief Magistrate and His Powers (1916), pp. 1-2. 
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ENT TRUMAN’S DIRECTIVE TO OFFICERS AND EMPLOYEES IN THE EXECUTIVE 


1D) 
- BRANCH 


On March 13, 1948, President Truman, by memorandum addressed to all 
pficers and employees in the executive branch of the Government, issued the 
following directive: — -— i ; 

“phe efficient and just administration of the Employee Loyalty Program, 
under Executive Order No. 9835 of March 21, 1947, requires that reports, records, 
and files relative to the program be preserved in strict confidence. This is 
necessary in the interest of our national security and welfare, to preserve the 
confidential character and sources of information furnished, and to protect 
Government personnel against the dissemination of unfounded or disproved 
gliegations. It is necessary also in order to insure the fair and just disposition 
of loyalty cases. . : 

“For these reasons, and in accordance with the long-established policy that 
reports rendered by the Federal Bureau of Investigation and other investigative 
agencies of the executive branch are to be regarded as confidential, all reports, 
records, and files relative to the loyalty of employees or prospective employees 
(including reports of such investigative agencies), shall be maintained in confi- 
dence, and shall not be transmitted or disclosed except as required in the efficient 
conduct of business. 

“Any subpena or demand or request for information, reports, or files of the 
nature described, received from sources other than those persons in the executive 
branch of the Government who are entitled thereto by reason of their official 
duties, shall be respectfully declined, on the basis of this directive, and the 
subpena or demand or other request shall be referred to the Office of the 
President for such response as the President may determine to be in the public 
interest in the particular case. There shall be no relaxation of the provisions 
of this directive except with my express authority.” 

Simultaneously with the directive, the President issued a statement in which 
he called attention to the Federal employee loyalty program and the policy of 
the administration to carry out that program on a confidential basis. He called 
attention to the loyalty order,“ which indicates, in part IV, the necessity of 
preserving reports and other information in strict confidence. The directive was 
aimed to effectuate that policy, even in cases where a subpena was served upon 
the executive officials, whether the congressional committees or by courts. The 
President, in the public interest, was assuming the responsibility for informing 
the court or congressional committee if, in a particular case confidential informa- 
tion could be properly released. 

The President’s statement referred to his predecessors in office, beginning with 
17%. The declinations of information by Presidents Washington, Jefferson, 
Monroe, Jackson, and Cleveland to the Houses of Congress were cited by 
President Truman as historical precedents for his directive and policy to keep 
loyalty files of Government personnel confidential. 

The Condon episode was, in all probability, the primary reason for the issuance 
of the President’s memorandum. A House Committee on Un-American Activities 
had released a report charging disloyalty on the part of Edward U. Condon, 
Director of the National Bureau of Standards, and a subcommittee had there- 
after sought to obtain all relevant papers, including investigative reports, from 
the Secretary of Commerce, of which Mr. Condon is a bureau head. The Secretary 
of Commerce refused to make available the contents of the confidential files rela- 
tive to loyalty investigations with regard to Dr. Condon, although he had received 
asubpena which directed him to supply such information.” 

Since the loyalty program provides for a loyalty investigation of every person 
entering the civilian employment of any department or agency of the executive 
branch of the United States,” it is easy to perceive the chaos which weuld result 
from exposing to public view investigative data and records gathered by the 
Government concerning its employees. 


“Executive Order No. 9835 of March 21, 1947. 

“See Résumé and Conclusions, p. 2914 ff. 

“94 Congressional Record, vol. 41, p. 2261, March 5, 1948. See also 94 Congressional 
Record, p. 2088, March 2, 1948. 

“Executive Order No. 9835, pt. I, sec. 1. 
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RESOLUTION DIRECTING ALL EXECUTIVE DEPARTMENTS TO FURNISH INFORMATION Q 
HOUSE AND SENATE COMMITTEES , 









(H. J. Res. 342 “) 


On March 5, 1948, Congressman Hoffman introduced a joint resolution dir 
all executive departments and agencies of the Federal Government to make ayajj 
able to any and all committees of the House of Representatives, and the Senate 
any information which may be deemed necessary to enable them to properly 
perform the duties delegated to them by the Congress. 

The purport of the resolution is to require the executive branch of the Gov. 
ernment to make available to congressional committees information, the dis. 
closure of which, the President has expressly determined, would be Contrary ty 
the public interest. 

The resolution is aimed at the coercion of the executive departments, Its pur. 
pose is to compel the heads of those departments, against the wishes of the 
President, to furnish information, papers and documents to congressional com- 
mittees, after the President has determined that it would be against the nationg) 
public interest to do so. In effect, the resolution proposes to make of the executive 
departments an adjunct of the legislative branch. Henceforth, says the regojp. 
tion, heads of the executive departments are to be the servants of the majority 
of a congressional committee, which shall have the power to supervise the exec: 
tive branch of the Government. In short, to the extent that congresgiona) 
committees are to direct the executive departments, in violation of, and agains 
the orders of the President, and the heads of those departments, those committees 
will be clothed with a supreme unrestrained executive power. 

It will be recalled that the Legislative Reorganization Act of 1946 was the 
result of the work of Senator La Follette and Congressman Monroney, who 
headed a joint committee of both Houses in the preparation of the original pil], 
As finally adopted, the reorganization act was the “end product of more than a 
year of study, hearings and deliberations conducted by the Joint Committee oy 
the Reorganization of Congress.” “ It will also be recalled that, following debate, 
Senator La Follette yielded to Senator Donnell’s amendment of section 136; the 
Senate was persuaded that the legislative branch had no power, under the Con- 
stitution, to inspect and review, or to conduct a surveillance or superintendence 
of the executive branch. 

Tested by the Supreme Court decisions,” and by the action of both Houses of 
Congress," the resolution constitutes an unconstitutional encroachment by the 
legislative branch upon the executive branch. 

To conclude: The statutes designed to compel witnesses to testify and to pro- 
duce records before congressional committees affect only private individuals. 
They do not cover heads of departments or other Government officials. 

The most important contribution to clear thinking concerning the right of the 
legislative branch to compel the executive departments to furnish testimony and 
records, regardless of the public interest involved, as determined by the President, 
may be found in the legislative history of the Legislative Reorganization Act of 
1946. The considered judgment of the Senate, after debate, concurred in by the 
House, was that there is no power, under the Constitution, in the legislative 
branch of the Government to impose its will upon the executive branch, whether 
under the guise of an “inspection and review” of its activities or a “surveillance,” 
or a superintendence, or any other unrestrained control of the executive 
departments. 

The clear import of the Daugherty and Sinclair cases is that the United States 


Supreme Court will not sanction unrestrained inquiry of the executive branch 
by the Houses of Congress. 



















































































































































































Part V.—CONCLUSIONS 


We stated in the introduction ™ that it was frequently a difference in political 
faith between the Chief Executive and the House of Representatives or the 
Senate which gave rise to insistent demands for information and papers by one 
of the Houses of Congress, and to equally insistent refusals by the President. 
Thus, Washington started his second term as President with a hostile Republi- 


















4894 Congressional Record, vol. 42, p. 2317, March 5, 1948. 
4992 Congressional Record, 6344 (1946). 
* See p. 2915 of this memorandum. = 
51 See the action of the Judiciary Committee of the House, in the Seward case, p. 2922 
of this memorandum. 
52 See p. 2892 of this memorandum. 
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can majority in the lower House.” President Jackson had to deal with a militant 
and powerful Whig Senate minority, very persuasive in debate, headed by Sen- 
ators Webster, Clay and Calhoun.“ President Grant faced a swarm of com- 
mittees from the Democratic House of Representatives who were investigating 
the executive departments.” President Hayes had difficulty with a Democratic 
House of Representatives, President Cleveland with a Republican Senate, and 
president Hoover with a Democratic House.” 

It was an improper demand by the House of Representatives for participation 
jn the treatymaking power which compelled our first President to refuse exami- 
pation by the House of instructions, documents and letters relative to the Jay 
Treaty. Washington had consulted Hamilton for suggestions in drafting a reply 
to the House resolution which called for the papers. Hamilton suggested that 
the information sought by the House could serve no purpose unless impeach- 
ment proceedings against Washington were in contemplation.” In his message 
to Congress refusing the papers, Washington, apparently influenced by Hamil- 
ton’s suggestion, advised the House that inspection of the papers asked for 
could only be properly sought for impeachment purposes, which the House reso- 
jution had not expressed.* 

While it may be difficult for us to properly gage the heat of public opinion in 
Washington’s day as a result of the bitter controversy over the Jay Treaty, 
it does appear certain that the fate of the Government was then hanging in the 
balance. Had the House failed to appropriate the funds necessary to carry the 
Jay Treaty into effect, the country would have faced a crisis.” Faced with 
the refusal of the House of Representatives to appropriate moneys to carry the 
treaty into effect, unless it was shown all of the documents which went into the 
negotiations and preparation of the treaty, Washington nevertheless firmly held 
his ground. 

It appears that Washington was left with a strong and lasting impression of 
his experience with demands by the House of Representatives for information 
upon the executive branch. In his Farewell Address, our first President warned 
against the unconstitutional encroachment by one department of the Government 
upon another. He cautioned that such encroachment led to despotism and he 
pointed to— 

“The necessity of reciprocal checks in the exercise of political power, by divid- 
ing and distributing it into different depositories, and constituting each the 
guardian of the public weal against invasions by the others, * * *.”® 

It is well to point out that the legislative branch is justly entitled to be prop- 
erly informed of the activities of the executive branch. Intelligent legislation, 
and the duty of the House and Senate to appropriate money for governmental 
expenditures require access to information.” However, we must not confuse 
comity and reasonableness, which should always exist between all three branches 
of our Government, with the sometimes asserted right of the House of Congress 
to all information and papers in the executive branch. 

Our study has dealt with the precedents established by Presidential action and 
court decisions. The Constitution and the statutes creating the executive de- 
partments, and those dealing with the compulsion of testimony and the produc- 
tion of records before congressional committees have also been reviewed. We 
briefly state our conclusions : 

1. The framers of the Constitution had taken pains to insure the independence 
of the executive branch. Historical precedents covering more than 150 years 
of Presidential action demonstrate that our Presidents have vigorously asserted 
that independence.” 


% Binkley, President and Congress (1947), p. 38. 
* Calvin Colton, Life of Henry Clay (1946), ch. 5, pp. 122 ff. 

% Alan Nevins, Hamilton Fish, 812-813; see also p. 2943 of this memorandum. 

%17 Congressional Record 2331, 2445: Charles and Mary Beard, Basic History of the 
United States ; p. 454; see also p. 2906 of this memorandum. 

Letter of Hamilton to Washington, March 7, 1796, The Works of Alexander Hamilton, 
oon 8? John C. Hamilton, vol. 6, p. 90, and Claude Bowers, Jefferson and Hamilton, 
97-298. 

% Richardson, Messages and Papers of the President, vol. 1, p. 195. 

®See Letters and Writings of James Madison, vol. 2 (1794-1815): letter to Thomas 
Jefferson dated March 6, 1796, at p. 86; letter of Madison to James Monroe, April 18, 
1796, at p. 96; and letter of Madison to Thomas Jefferson dated May 1, 1796, at p. 99; 
see also letters between Washington and Hamilton commencing with March 4, 1796, through 
March: 31, 1796, The Works of Alexander Hamilton, edited by John C. Hamilton, vol. 6, 
pp. 95-100 : Binkley, President and Congress, p. 44. 

See p. 2895 of this memorandum, Richardson, Messages and Papers of the President, 
vol. 1, pp. 213, 219. 
© Robert Luce, Legislative Problems (1935), p. 587. 
® See pp. 2894-2914 of this memorandum, and Résumé of pt. I at p. 2914. 
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2. Under the Constitution, the executive power is lodged in the President. 
determination of all executive questions belongs in theory and by constitutj 
right to him. The President is the responsible executive minister of the Upj 


States. The authority of each head of a department is a parcel of the executive 
power of the President. To coerce the head of a department is to coerce 
President. 


This can be accomplished in no other way than by a law, cake 

tutional in its nature, enacted in accordance with the forms of the Constitution, 
It follows that Congress cannot, under the Constitution, compel heads of depart. 
ments to make public what the President desires to keep secret, in the public 
interest. The President alone is the judge of that interest, and is accountable only 
to his country in his political character, and to his own conscience.” 

3. Heads of the executive departments are subject to the Constitution, and to 
the laws passed by Congress in pursuance of the Constitution, and to the directions 
of the President of the United States, but to no other directions whatever." 

4. The rule may be stated that the President and heads of departments are not 
bound to produce papers or disclose information communicated to them where, in 
their own judgment, the disclosure would, on public considerations, be 
inexpedient.® 

5. The Chief Executive has an exclusive and illimitable power to control his 
subordinates in the executive branch. The highest and most important duties 
which the President’s subordinates perform are those in which they act for him, 
In such cases they are exercising not their own but his discretion. Each head of 
a department is and must be the President’s alter ego in the matters of that de 
partmen where the President is required by law to exercise authority. In all guch 
cases the discretion to be exercised is that of the President in determining the 
national public interest and in directing the action to be taken by his executiye 
subordinates to protect it. In this field his Cabinet officers must do his will. He 
must place in each member of his official family and his chief executive subordi- 
nates implicit faith.” 

To paraphrase Chief Justice Taft’s statement in the Myers case: The discretion 
is that of the President to determine the national public interest, in directing his 
executive subordinates to withhold confidential information from congressional 
committees. 

6. How is the United States Supreme Court likely to decide the issue concerning 
the withholding of confidential papers by the executive branch from Congress and 
its committees? The case of McGrain v. Daugherty™ points to the following 
conclusions. 

(a) The Houses of Congress have, in the past, exceeded their powers, both with 
respect to their attempted punishment for contempt of private persons and of a 
United States official, and the Supreme Court did not hesitate to reject the im- 
proper assertions of congressional power.” 

“(b) Ever since 1796, the executive branch has asserted the right to say “No” 
to the Houses of Congress, when they have requested confidential papers which the 
President or the heads of departments felt obliged to withhold, in the public 
interest. Since 1800, court decisions have uniformly held that the President or 
heads of departments need not give testimony or produce papers which, in their 
judgment, require secrecy. 

“(c) Never in our entire history has either House of Congress taken any 
steps to enforce requests for the production of testimony or documents which 
have been refused by the executive branch.” 

The foregoing, in the words of the Supreme Court in the Daugherty case, 
point to “a practical construction, long continued, of the constitutional provi- 
sions respecting their powers,” by the executive and legislative branches. The 
long-continued practice of the executive branch to withhold confidential papers 
from the legislative branch, and the passage of no law by Congress to change 
that practice, argue persuasively for the possession of such a power, under the 
Constitution, by the Executive. The United States Supreme Court is not likely 
to ignore more than 150 years of legislative acquiescence in the assertion of 
that power. 


6 See p. 2903 of this memorandum. 
* Ibid., p. 2903. 
® Ibid., p. 2893. 
® See Myers v. U. S., 
6’ Discussed at p. 2939 of this memorandum. 


*® See Kilbourn vy. Thompson and Marshall v. Gordon, discussed at pp. 29387-2939 of this 
memorandum. 


discussed at p. 2893 and p. 2932 of this memorandum. 
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7, The history of our country ® and the debates in Congress a demonstrate 
wnelusively that both the House and the Senate have recognized : (1) That up 
ip the present time no statute has ever been passed which compelled heads of 

rtments to give information and papers to Congress, or its committees, 

inst the President’s determination that the public interest required secrecy, 
gpd (2) that when the head of a department refused to obey a subpena or 

jution of either of the Houses of Congress, there was no effective remedy 
for such refusal. at es ee 

g, An important contribution to clear thinking concerning the right of the 
legislative branch to compel the executive departments to furnish testimony 
and records, regardless of the public interest involved, as determined by the 
president, may be found in the legislative history of the Legislative Reorganiza- 
tim Act of 1946. The considered judgment of the Senate, after debate, 
epcurred in by the House, was that there is no power, under the Constitution, 
in the legislative branch of the Government to impose its will upon the executive 
jranch, whether under the guise of an “inspection and review” of its activities, 
gra “surveillance,” or a superintendence, or any other unrestrained control of 
the excutive departments.” 

9, There is no power in Congress or the courts to compel the President’s 
discretion or decision, respecting the propriety of surrendering papers, docu- 
ments, or information deemed by him to be confidential in character, and the 
same holds true for the heads of departments. Their decision and discretion 
remain entirely unaffected by existing statutes, which relate only to private 
individuals who refuse to obey a subpena of the House of Representatives or 

‘the Senate, or their committees.” f 

10. Paraphrasing President Jefferson’s crucial question: “ Would the Execu- 
tive be independent of the legislative branch, as contemplated by the Constitution, 
ifthe President or heads of departments were subjected to the commands of the 
Houses of Congress, and to imprisonment for disobedience of a legislative sub- 
pena? Jefferson’s conclusion that the President and heads of departments must 
aud do have the last word, under our theory of government, respecting the 
propriety of withholding information and papers when the public interest so 
requires, is amply fortitied by the action of our Presidents, by court decisions, 
by the opinions of the attorneys general, and by the views of almost every 
student of this subject. 


®See Résumé and Conclusions, p. 2914 ff. of this memorandum. 

®See pp. 2902, 2933, and 2935 of this memorandum. 

“Ibid., p. 2935. 

2Pp, 2906, 2919-2933 of this memorandum. 

=“But would the Executive be independent of the judiciary if he were subject to the 
commands of the latter, and to imprisonment for disobedience; * * *?’ Letter of Thomas 
Jefferson to United States Attorney Hay, June 20, 1807, Thomas Jefferson’s Writings 
Ford) (vol. 9, p. 60) ; p. 2917 of this memorandum. 
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Exursit XVIII 


Legal cases cited by Government departments and agencies in their re 
Special Government Information Subcommittee questionnaire of Nov, 7, 







plies tg 





















1955 
RR 
Ques- 
tion- Cases cited by agencies Citation 
naire 
p. No. 
aa. 7 eo gery rrr 


CIVIL AERONAUTICS BOARD 





Chicago & Southern Air Lines v. Waterman Corp-.--.-.-..------ 333 U.S. 103 and 109, 










CIVIL SERVICE COMMISSION 








84 | U.S, er. rel. Stowell v. Deming et al., 


40 Op. Atty. Gen. 45 | 19 Fed. 2d 697 (1999), 
(Apr. 1, 1941). 





DEPARTMENT OF COMMERCE 





Cupples v. Marzall 





F kaka Bonded Hidsashbskcasuahiidwtedsccl a WG, GRRE 





DEPARTMENT OF DEFENSE 










40 Op. Atty. Gen. 45 (1941) 
or Atty. Gen, 326 (1905) -- ; ‘ 
U. . Reynolds “ ia em = 345 U.S. 1 (1952) 
U. Ss. er rel. Touhy v. Ragen.............-- : in _..| 340 U.S. 462 (1951). 
| Boske v. Commingore eae 8 GER ne ON ...-| 177 U.S. 459 (1900). 









' 
‘ 
' 
‘ 
















FEDERAL COAL MINE SAFETY BOARD OF REVIEW 











| Director of the U. S. Bureau of Mines v. Three Fork Coal Com- 
pany, Inc., Cassity Mine. 
a Gauley Mou = Coal Co. (Williams River No. 1 Mine) 
. Director of U. S. Bureau of Mines. 





4th Cireuit U A 3, N 
6986, May 6, “1085 Ppeals, 


4th Cireuit U, "8. A 
No. 6990, July 30, 1955. 








FEDERAL COMMUNICATIONS COMMISSION 





164 | Sanders Brothers Radio Station v. F. C. C- 70 App. D.C 


309 U.S. 470. 






297, 106 F, 2d 321 





FEDERAL DEPOSIT INSURANCE CORPORATION 











| Bank of America Nat. Trust & Sav. Assn. v. Douglas_-__-___-- 105 F. 2d 100, 103-105 (1939). 










FEDERAL RESERVE SYSTEM 





7 | Bank of America v. 





OID indccncccnwanstbitlntnitcistlinintineidss) 200 He Dee eee 





FEDERAL TRADE COMMISSION 
















210 a Trade Commission v. American Tobacco Co-_-.-_...---- ‘ = U. S. 298 (1924). 
U.S Nn ee cna ee 38 U.S. 632. 

211 8 Wigmore, Evidence, sec. 2374 (3d Ed., 1940)_-----..----.--_-| 
Worthington Ny CO tie Cantheicdnenmdicskuluidbsies | 109 Ms ass. 487. 
Vogel v. Gruaz. _-- } 110 U. 8. 311. 


| In re Quarles and Butler_- 
Rathbun (Humphrey’s E ‘recutor) v. U.S. 


a oe euicduedaidiees ate | 158 U. 3. 532. 
ama mikabin bi taiedenkliin a | 295 U. 8. 602. 


DEPARTMENT OF THE INTERIOR 


| Marbury v. Madison (1803) -.............---- 7 -| 1 Cr. 137, 169. 









INTERSTATE COMMERCE COMMISSION 








305 | U.S. ex rel. St. Louis Southwestern Ry. v. I. C. C_...-.------ | 264 U. 8. 60 (1924). 
. Supp. 347. 





306 Sau rs i= St i 5 ea nnn open | 130 F 












DEPARTMENT OF JUSTICE 















U. S. ex rel. Touhy v. ~‘epcpnadmareia as abciMrd incite caso abit <hceataielin | 340 U. S. 462. 
es Sackett (1935) - - - i tna aes daa Ribak nate ken See ae ee 
25 Op. Atty. Gen. 326 (1905).........----------------- in 





DEPARTMENT OF LAROR 











Wang v7. Comd Carrtare (1004) .......o oo ccc ncccccnscccecccte- | 3 F.R. D. 442, 
| Andrews, Administrator v. Trelles (1939) nd ha dengan wd al iccmalds | E. D., La., not officially re 












ported. 
Walling v. Richmond Screw Anchor Co-_-.-.......-..------------ 4F. R. D..265, 52 F. Supp. 670. 
Walling v. A. J. Friedman & Co. (1944).........----..-.--.-_-| 4 F. R. D.°384, 61 F. Supp. 325. 
EAD Veer ID CI ONE Daw bh tinnddccecccedecosesscds hicniaioe | 4F.R. D. 270. 
Re a ee ere | 17 Labor Cases 65, 619. 
fa ton RN OT OE, EI Sc cnirowinesincsnonasecensunasonal | 76 F. Supp. 919. 
Dap oP Be OO. CO iad ncinccndicacwesnciiinncnnscs .| 23 Labor Canes 67, 678. 





Tobin v. Gibe (1952) - : gh eee ieee 22 Labor Cases 67, 106. 
| City & County of San Francisco v. “Superior Court of the State | 231 P. (2d) 26. 
| of California. 












461 


49 
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Legal cases cited by Government departments and agencies in their replies to 
Special Government Information Subcommittee questionnaire of Nov. 7, 1955— 


Continued 


—_—" 


Ques- | 
tion- | 
naire | 
p. No. | 















Cases cited by agencies Citation 










—_—— 


POST OFFICE DEPARTMENT 






| Continental Oil Co. v. Helvering_ - gb diathdakbdldeiaisecnnetebl 100 F. 2d 101. 
BNE Wi Olt Snnvenncnecdecacend as nie etm baie eeieewwatn 
D POGRE VW. HOGG. 522 s2 0.050855 atbebites a Si ae Galcaagatetae | 340 U. S. 462. 





ETO Ws DONNN ot io oid oe sushi 5. dba dodewebed | 121 F. Supp. 463. 






RAILROAD RETIREMENT BOARD 










meee ©, Tenes-&: PuaQie is 0 Whe < dddtnkcnsncnnaescasonns 196 F. 2d 88. 








SECURITIES AND EXCHANGE COMMISSION 











432 | U.S. v. Morgan (1941)_..--...-- Gstctiindtidhawae ee 
| NLRB v. Botany Worsted Mills (1989)................ a 106 F. 2d 263. 





Norris & Hirshberg, Inc. v. SEC (1947) ....-.--..---.-------- _| 163 F. 2d 689, 693. 
PE GT. TONEY CRONE is cncncssckctanastiaxctdcudeemaneask 329 U.S. 495, 510-511. 















SELECTIVE SERVICE SYSTEM 






Singer v. U.S ste ..| 65 S. Ct. 282. 






| Ver Mehren v. Sirmyer-. ; . 36 F. 2d 876. 
| DeMoss v. U.S... 218 F. 2d 119 (reversed). 
: U. 8. v. Caserta....... : eae a gS 
\ Gray v. Bernuth, Lembcke Co., Inc idadtstu ee OF Rs ES. 
Young v. Terminal R. R. Association of St. Louis ...----| 70 F. Supp. 106. 
U. S. v. Nugent, U. S. v. Packer -- | 738. Ct. 991. 










S eeenene ©, Gr, ..4252255--2. Lee : 75 S. Ct. 397. 







DEPARTMENT OF STATE 






U. S. v. Reynolds, et al. (1952) oe te wii 345 U.S. 1. 







Touhy v. Ragen (1950) . , .-.----| 340 U. S. 462. 
U. S. v. Curtiss-Wright Export Corp. (1936) _-- : ...----| 299 U. S. 304, 321. 
| Chicago & Southern Air Lines v. Waterman Corp. (1947) .......| 333 U. 8. 103, 111. 






SUBVERSIVE ACTIVITIES CONTROL BOARD 





Communist Party-USA v. Subversive Activities Control Board . Appeals No. 12850. 






UNITED STATES TARIFF COMMISSION 









| Norwegian Nitrogen Products Co. v. U. S_-........-.-----.---- 








TENNESSEE VALLEY AUTHORITY 








| Cogdill v. Tennessee Valley Authority..........._-- one D. 411 (E. D. Tenn. 1947). 










DEPARTMENT OF THE TREASURY 





Boske v. Comingore (1900) - - - cccmnncnibasdoeccls Ten Cnn tee 
Bank of America v. Douglas, et al. (DC App. 1939)....-...---- | 105 F. 2d 100. 
Overby v. U. S. Fidelity & Guaranty Co, (1955)-..-....-.-......- 224 F. 2d 158. 

















Exuipir XIX 


Cryin APRONAUTICS BOARD, 
Washington 25 D. C., March 21, 1956. 











Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


Dear Congressman CELLER: This relates to the questions before the Special 
Antitrust Subcommittee of the Committee on the Judiciary last Wednesday 
directed to Member Adams concerning his recollection of a statement made by 
Member Denny during deliberations in the Board room. The Board’s General 
Counsel advises us that statements made during the deliberations of the members 
are privileged and need not be disclosed. A copy of his opinion is attached for 
your information. 

In connection with this matter, I would like to state that the Board is fully 
aware of the duty in many cases, and the desirability in all others of dis- 
closing information to the Congress to the greatest extent consistent with legal 
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requirements and the public interest. The Board has done so in the 




















































to access to the internal decisional process. In this connection, it should be 

















ee ' et, : 3 Current poted that 
investigation, responding to the inquiries of the subeommittee in all respec f the Sec 
except the one particular of testifying to actual statements made during the ’ t— 
Board’s deliberations. I am sure you will understand that the principle jp. “Any CO 
volved far transcends the facts of this particular case. If the Board members Commissic 
or the staff are required to disclose or testify concerning statements made pe disclose 
during private deliberations, the work of the Board necessarily will suffer ang My basi 
its effectiveness will be impaired, contrary to the purposes for which it was statement 
created by the Congress. Under these circumstances, the Board has directed q congres 
Member Adams and such other persons as may have been in the Board room any clain 
at the time not to testify concerning Member Denny’s statement, and it is re. poard’s f 
spectfully requested that the committee not press the matter further. portation 
Sincerely yours, 1. 8. ©. ¢ 
Ross R1z.ey, Chairman, ance of i 
Civit AERONAUTICS Boarp ambit of 
executive 
OFFICE OF THE GENERAL COUNSEL eo 
MARCH 20, 1956, agencies 
MEMORANDUM tended t 
To: The Board. except in 
From: The General Counsel. drance 0 
Subject: Opinion as to whether the Board Members and the staff are required asis 1 
to testify concerning statements made during deliberations by another This \ 
Board Member. Humphr 
My opinion has been requested concerning the above matter, and particularly 109), wi 
as it relates to the questions addressed to Mr. Adams by the chairman of the Anti- to sectic 
trust Subcommittee of the House Committee on the Judiciary concerning Mr, My P 
Adams’ recollection of a statement made by Mr. Denny during deliberations ip body crt 
the Board room relative to a conversation between Mr. Denny and Mr. Tipton, dom fr¢ 
then general counsel of the ATA. I conclude for the reasons hereinafter stated to judi 
that the statement is privileged, and that Mr. Adams is not legally required tribuna 
to testify concerning the matter. of auth 
It is my opinion that the statement concerning which information is sought is tions. 
a part of the decisional process of the Board. It is generally recognized that during 
administrative agencies are privileged against inquiry into their deliberations There 1 
and manner of reaching decision, including statements made during deliberations, right. 
and that administrative officers in this respect occupy a status analogous to closing 
that of a judge or jury (United States v. Morgan, 313 U. S. 409, 422 (1941); is qua 
Chicago, B. & Q. Ry. Co. v. Babcock, 204 U. S. 585, 593 (1907) ; National Labor Rather 
Relations Board v. Botany Worsted Mills, 106 F. 2d 263 (C. A. 3, 1939) ). Indeed, deliber 
the court of appeals in the Botany case held that freedom from inquiry into cordin: 
statements made during deliberation is perhaps even more important to admin- that t 
istrative tribunals than it is to the courts because of the varying functions per- the Be 
formed by them. The reasons for the privilege are succinctly stated in Botany or unl 
as follows (106 F. 2d at p. 267) : I fir 
“The essence of the discussion of a common cause and the judgment ensuing decisic 
upon that discussion must lie in freedom of expression. If those present during made 
the discussion are aware that their sentiments, either tentative or final, may be and st 
revealed by their fellow participants, it is clear that caution or worse would nor ai 
remove all candor from their minds and tongues. The logic of this position lege. 
requires the preservation from questioning of each member of the general aoe 
body.” t 
See, also, McDonald v. Pless (238 U. S. 264, 268 (1915)), wherein the Court memb 
held that inquiry into the deliberation of a jury would be “to the destruction close, 
of all frankness and freedom of discussion and conference.” mean 
The judicial decisions relied upon relate of course to demands for informa- i ex 
tion made by private persons. However, there is no logical reason why the a req 
same privilege should not extend to inquiries by congressional committees. carry 
From a practical standpoint, there is just as much public policy behind the a 
privilege in the one case as the other since the impact upon deliberation is the — 
same irrespective of whether the disclosure of members’ statements comes at Gore: 
the instance of congressional committees or private persons. Indeed, because of co! 
of the broad scope of the matters which the Congress investigates from time we 1 
to time, it can perhaps be anticipated that there would be even more inquiry into =. 
such statements than presently is attempted by private parties asserting a right sT, 
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noted that the Attorney General has ruled,’ in case involving the appearance 

of the Securities and Exchange Commission before a committee of the Congress, 

Cans communication within the Securities and Exchange Commission among 

Commissioners or the Commissioners and employees is privileged and need not 
be disclosed outside of the agency.” 

My basis for belief that the Board and its staff are privileged against revealing 
statements made during deliberation in a case in which the inquiry is made by 
a congressional committee does not rest entirely, or in this case at all, upon 
any claim of privilege of the executive branch of the Government. Some of the 
Board’s functions, and particularly those involving foreign and overseas trans- 
portation embraced by sections 801 and 802 of the Civil Aeronautics Act (49 
U. 8. C. 601, 602), are believed to be “executive” in character. In the perform- 
ance of its quasi-legislative and quasi-judicial functions not falling within the 
ambit of section 801, however, I believe the Board to be independent of the 
executive, and also independent of the Congress in making its decisions. As 
stated in relation to the Federal Trade Commission in Humphrey’s Executor v. 
U. 8. (295 U. S. 602, 625, 626 (1935)), the. Congress in establishing regulatory 
agencies and vesting quasi-legislative and quasi-judicial functions in them in- 
tended to create “fa body which shall be independent of executive authority, 
except in its selection, and free to exercise its judgment without the leave or hin- 
drance of any other official or any department of the government.” [Latter em- 
phasis mine. } 

This view, as it relates to the Board, is strengthened by the reference to the 
Humphrey’s decision in C. & 8S. Airlines v. Waterman Corp. (333 U. 8. 103, 108, 
109), wherein the Court distinguished between the Board’s functions in relation 
to section 801 matters and those not requiring approval by the President. 

My position is based on the grounds that, as an independent deliberative 
body created by the Congress, the Board is entitled to the same privacy and free- 
dom from inquiry into statements made during the deliberations as is accorded 
to judicial tribunals. In short, when the Congress creates an independent 
tribunal required to deliberate and act as a body, it is my opinion that the grant 
of authority and duty to so act carries with it the right to privacy in delibera- 
tions. Such a right, including freedom from testifying as to statements made 
during deliberations, is essential to the effective functioning of the tribunal. 
There is nothing in the Civil Aeronautics Act which serves to deny the Board this 
right.2 Further, I find no basis for any distinction in the privilege against dis- 
dosing deliberative statements based on whether the particular action involved 
is “quasi-judicial” or “quasi-legislative,”’ or whether it is ‘“‘pending” or “closed.” 
Rather, in my opinion the test is whether the action is required to be taken after 
deliberation and judgment. The matter here involved is such an action. Ac- 
cordingly, I conclude that Mr. Denny’s statement was privileged, unless the fact 
that the statement was made in a nonpublic “regular session” attended only by 
the Board and staff members serves to destroy its otherwise privileged character, 
or unless a waiver occurred because of Mr. Denny’s own testimony. 

I find no suggestion of any distinction in cases relating to inquiry into the 
decisional process of administrative agencies between deliberative statements 
made in secret “executive” sessions attended only by the members of the agency, 
and statements made in “regular” nonpublic sessions attended by staff members, 
nor any distinction between staff and agency members in relation to the privi- 
lege. Neither, in my judgment, is there any logical basis for such a distinction. 
The testimony of staff employees as to what members said during their delibera- 
tions discloses internal views to precisely the same extent as testimony by 
members, and is equally objectionable. Further, a view that the staff can dis- 
close, or that the privilege is destroyed when staff members are present, would 
mean that the Board would be required for its own protection to deliberate only 
in executive session without the benefit of the staff to answer questions. Such 
a requirement would serve to handicap agencies such as the Board, and would 
carry with it no public benefit. 


The ruling in the form of a letter to the Securities and Exchange Commission dated 
July 12, 1955, has been transmitted by the Commission to the Special Subcommittee on 
Government Information of the House Committee on Government Operations. (See p. 436 
of committee print of Replies, dated November 1, 1955.) 

*The Congress obviously could have phrased the act in such fashion as to have denied 
the Board this privilege. My task, however, is to render an opinion on the basis of the 
statute as I find it. 

‘In this connection, it should be noted that the Morgan cases involved a rate matter, 
and yet the administrative proceeding was said to have “a quality resembling that of a 
judicial proceeding.” See 313 U. S. at p. 422. 
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Further, the privilege against disclosure of statements made during deliberg 
tions rests on public policy, and runs, I think, to the entire agency. Ag stated 
in the quotation from the Botany case, supra, there should be “preservation 
from questioning of each member of the general body.” Moreover, the privil 
extends to the Board as a whole, and it is well settled that the action of a Single 
member cannot serve to bind the Board. Under these circumstances, it is con. 
cluded that no waiver of the privilege resulted from Mr. Denny’s prior testimony 


FRANKLIN M. Strong, 





CAB form 13 (S—51) 
APPENDIX B 


UnitTep STATES OF AMERICA, CIVIL AERONAUTICS BOARD 









MANUAL 


Administrative Memorandum No. 43 (2R). Subject File No. 5-4. 





Date December 23, 1953. 
Effective date December 15, 1953, 
Supersedes Administrative Memoranda 48 (Rey.) dated October 24, 1951; and 
43 (Rev.), Amend. 1, dated October 9, 1952. 
To: Heads of bureaus and offices. 


Subject : Safeguarding Official Information in the Interests of the Defense of the 
United States. 













Section 1. 
Section 2. 
Section 3. 
Section 4. 
Section 5. 
Section 6. 
Section 7 
Section 8. 
Section 9. 


















Section 10. 
Section 11. 
Section 12. 


Purpose 

Responsibility 

Authority to Classify Information 
Declassification, Downgrading and Upgrading 
Access to Classified Defense Information 
Dissemination of Classified Defense Information 


. Transmission of Classified Defense Information 


Reproduction of Classified Defense Information 
Storage of Classified Defense Information 
Destruction of Classified Defense Information 
Loss or Subjection to Compromise 

Treatment of Materials Carrying Other Labels 


Section 13. Interpretation of the Regulations 
Section 14. Violations 


Section 1. Purpose. This memorandum supplements the regulations prescribed 
by the President in Executive Order 10501 (which is attached hereto as Exhibit A 
and hereinafter referred to as the “President’s regulations”). The basic purpose 
of the President’s regulations is to provide to the American people full informa- 
tion concerning the activities of their government while providing adequate 
protection against unauthorized disclosure of information affecting the national 
defense. Although the general procedures set forth in the President’s regulations 
and this memorandum are similar to those which have been in effect to date, 
there are the following significant changes: 

(a) Authority of the Civil Aeronautics Board to @assify information (as dis- 
tinguished from information classified by another agency which may require 
classification of Civil Aeronautics Board documents) is vested in the Chairman 
exclusively ; 

(b) One of the previously existing classification categories (Restricted) has 
been eliminated ; 

(c) The remaining classification categories have been redefined ; 

(d@) Classified information is referred to as “defense information” rather than 
“security information” and is to be marked only with classification category (i. é, 
“Top Secret,” “Secret” or “Confidential”) without any additional descriptive 
term as heretofore. 

Heads of Offices and Bureaus will insure that all concerned immediately 
familiarize themselves with the President’s regulations and the provisions 
of this memorandum which governs the classification, dissemination and physical 
protection of classified defense information and materials within the Civil 
Aeronautics Board. Reference should also be made to Administrative Memo- 
randum No. 40, Subject File No. 5-3, dealing with the disclosure of agency con- 
fidential information other than defense information. 

Section 2. Responsibility. 

.01 The responsibility for accomplishing the objectives of the President’s 
regulations devolves upon each individual in the Executive Branch of the 
Government. Each officer and employee of the Board who is authorized to 
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ve, maintain possession of, or otherwise handle (hereinafter referred to 

“have access to”) classified defense information will execute a certificate (in 

form attached as Exhibit B) evidencing the fact that he has read and under- 

the President’s regulations and this memorandum. Such certificates will 
ip filed with the Security Officer. ; 

The Secretary of the Board is hereby designated as Security Officer and 
thorized to name a Deputy Security Officer and to prescribe the duties of 
officer. In the absence of the Security Officer, his authority will be exercised 
iy the Deputy Security Officer. ; sat ; oe 

(3 The head of each Office and Bureau will designate a “Unit Security Officer 
gho shall be directly responsible for the security program in his respective 
organization. Such designations will be reported to the Security Officer, in 
oat addition to the designation of a Unit Security Officer, the head of each 
(fice and Bureau is responsible for the indoctrination of all personnel under his 
gpervision in security regulations and procedures, for conduct of inspections 
wd audits from time to time, and for the maintenance of such records and 
igitiation of such additional procedures as may be necessary to insure com- 
pliance with the President’s regulations and the provisions of this memorandum 
githin his respective organization. The nature of the records maintained and 
the additional procedures initiated will be reported, in writing, to the Security 
(ficer. Upon request, the Security Officer or a deputy designated by him, will 
articipate in orientation meetings called for the purpose of indoctrinating 

rsonnel in security regulations and procedures. 

Section 3. Authority to Classify Information. Information originating within 
the Civil Aeronautics Board and information originating outside the Executive 
Branch but initially received by the Board will be evaluated in accordance with 
the President’s regulations and if identified as information which must be safe- 
garded in the interests of the defense of the United States, will be recommended 
for the appropriate classification, as defined in Section 1 of the President’s 
regulations. 

01 The Chairman of the Board has exclusive authority and responsibility 
within the Civil Aeronautics Board to classify defense information. 

02 Material recommended for classification will be transmitted to the Chair- 
nan in a manner consistent with the proposed classification, together with a 
brief memorandum from the head of the Office or Bureau concerned, setting 
forth the basis for the recommendation. 

Section 4. Declassification, Downgrading and Upgrading. Classified defense 
information will be declassified or downgraded as soon as defense considerations 

rmit. 
ar Unit Security Officers, heads of Offices and Bureaus, the Executive Direc- 
tr and Members of the Board shall, whenever they deem the ciassification of 
information to be inappropriate, recommend to the Chairman, with respect to 
material originally classified by him or other Board personnel, and to the 
appropriate classification authority with respect to other material, the declassi- 
feation, downgrading or upgrading of the material. Requests from outside the 
Civil Aeronautics Board for reclassification of material originally classified by 
the Chairman or other Board personnel will be referred to the Security Officer 
who will make, or cause to be made, an evaluation of the material and will 
nake an appropriate recommendation to the Chairman. 

02 When declassification or downgrading has been authorized in writing, 
employees having in their possession the original or copies of the document 
in question shall change or remove the classification markings in the manner 
described in Section 5 (h) of the President’s regulations. When available, a 
copy of the memorandum authorizing the downgrading or declassification shall 
be attached to the document. 

Section 5. Access to Classified Defense Information. 

1 The Members of the Board, the Executive Director, and the heads of 
Offices and Bureaus are authorized to have access to defense information of any 
(lassification as their official duties may require and such authorization is evi- 
denced by certification of the Security Officer. 

2 Only such other officers and employees of the Board as may be specifically 
authorized in writing by the Security Officer, after appropriate investigation, 
shall have access to classified defense information. The number will be held 
to the absolute minimum, and will be limited to cases where the officer or 
employee must regularly and frequently have access to classified information 
in the course of his official duties or to meet specific situations where such 
authorization is necessary for a limited period of time. 
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.03 In those cases where it is clearly necessary in the performance 9 
larly assigned duties, or in connection with a specific project or asgsi 
the heads of Offices and Bureaus will recommend to the Security Officer that 
individual employees under their supervision be authorized to have ACCESS to 
classified defense information. If the recommendation covers an authorization 
without time limit, it will set forth the precise nature of duties which necessitate 
access to classified defense information, the usual source of such information 
and the estimated frequency of the use of such information. Where the recom. 
mendation is to cover for a limited period of time authorization in connection 
with a particular project or assignment, the circumstances will be explained 
All recommendations will state the highest defense classification for whig 
authorization is sought and will contain an affirmative endorsement of the in. 
dividual from a security standpoint, based on evaluation of the immediate 
supervisor or other pertinent considerations. 

04 Heads of Offices and Bureaus will keep supervisors at all levels in their 
respective organizations currently advised as to the employees in the Office 
or Bureau who are authorized to have access to classified defense information: 
will review the list of such employees from time to time in light of the actngl 
need for such authorization, reporting promptly to the Security Officer thoge 
cases where the authority should be terminated; and will insure that no op. 
ployee except those authorized as evidenced by written certification of the ge 
curity Officer, has access to classified defense information. 

Section 6. Dissemination of Classified Defense Information. 

01 Dissemination of classified defense information within the Civil Aero. 
nautics Board will be strictly limited to persons authorized to have access to 
such information as provided in Section 5 above. 

.02 Classified defense information will not be disseminated by Civil Aero- 
nautics Board personnel to other persons in the Executive Branch except upon 
receipt of an appropriate request indicating the official necessity therefor and 
after it has been established that the person to receive the information is an. 
thorized by the agency concerned to have access to classified defense ip. 
formation. 

.03. Classified defense information will not be disseminated by Civil Aero- 
nautics Board personnel to persons outside the Executive Branch except upon 
the specific approval of the Board, the Chairman, the Executive Director or the 
Security Officer, and must be additionally marked as provided in Section 5 
(i) of the President’s regulations. 

.04 Registers will be maintained for all “Top Secret” information and 
“Secret” information on which will be entered the source of such material and 
the disposition made of it, including a complete list of persons who are permitted 
to have access to the information, whether by receipt of copies or otherwise, 
Where copies of documents classified as “Top Secret” and “Secret” information 
are reproduced, each copy shall be assigned a serial number and shall be 
accounted for separately. Officials who authorize the dissemination of “Con- 
fidential” information shall maintain records identifying all persons permitted 
access to such information. 

A. CAB Form 127, “Register of Classified Documents,” is provided for record- 
ing the receipt and disposition of “Top Secret” information and “Secret” in- 
formation. (See Exhibit C.) 

B. The serial number identifying copies of documents classified as “Top Secret” 
or “Secret” information may be entered in the first column headed “Class,” 
preceded by a symbol to indicate the classification (e. g. S-2 for the second copy 
of a document classified “Secret” information). 

Section 7. Transmission of Classified Defense Information. 

The Executive Director and the Security Officer are designated Top Secret 


f regu. 
Snment, 


O1 


Control Officers to receive, maintain registers of and dispatch all “Top Secret” 
information coming into or going out of the Civil Aeronautics Board, and such 
information shall not be received or transmitted except through such officials. 

.02 Classified defense information will be prepared for transmission within 
the Civil Aeronautics Board in the same manner as classified defense information 


is required, by the President’s regulations (Section 8), to be prepared for trans- 
mission outside the Board. 
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4, Requests for special messengers to transmit classified defense information 

1 be made to the General Services Section with the classification involved 
specified in each case. — bor ‘ ‘ _— ox<hibi 

B. CAB Form 180, “Classified Security Information Receipt (see Exhibit 
D) js provided as a receipt form for use in transmitting “Top Secret” or “Secret 
information either within or outside the Board, and “Confidential ’ information, 
when a receipt is deemed necessary, transmitted outside the Board. W hen used 
to transmit “Top Secret” information, Part 2 of the form is, after signature by 
the messenger, retained by the Top Secret Control Officer until Part 3 is re- 
ceived from the recipient of the classified information. u 4 

¢. CAB Form 30, CAB Form 228, or any other appropriate receipt may be 
used in transmitting “Confidential” information within the Board when a receipt 
jgdeemed necessary. (See Exhibit EK.) j 2 : 

03 Transmission by telephone of classified defense information of any cate- 
gory is prohibited. 

Section 8. Reproduction of Classified Defense Information. 

Oi As stated in the President’s regulations, documents and material contain- 
ing “Top Secret” information and “Secret” information shall not be reproduced 
(by any means including typewriter) without the consent of the originating 
agency. ' : 

02 Reproduction (other than by means of typewriter) of all classified de- 
fense information will be accomplished only by the Publications Section, Office 
of Administration. The Duplicating Request (CAB Form 22) will be trans- 
mitted directly to the Chief or Assistant Chief of the Publications Section; will 
indicate the classification involved; the origin of the material and will be ap- 
proved either by the head of the Office or Bureau or by the Unit Security Officer. 
The procedures to be followed by the Publications Section in handling requests 
for reproduction of classified defense information will be prescribed by the Se- 
curity Officer. Requests involving material classified “Top Secret” or “Secret” 
will be processed only with the approval of the Security Officer. 

Section 9. Storage of Classified Defense Information. Heads of Offices and 
Bureaus will, through the Unit Security Officer or otherwise, take appropriate 
steps to determine, on a continuing basis, the adequacy of available storage equip- 
ment as prescribed in Section 6 of the President’s regulations. To the fullest 
extent possible, classified defense information should be segregated from un- 
dassified information, so that its storage may be readily kept under surveillance. 

Section 10. Destruction of Classified Defense Information. All classified de- 
fense material, either “record” or “nonrecord,” which has served its purpose, 
will be transmitted (in a manner appropriate to its classification) to the Secu- 
tity Officer, who will arrange for its destruction in accordance with the Presi- 
dent’s regulations. Material transmitted to the Security Officer for destruction 
will be accompanied by a memorandum from the head of the Office or Bureau 
or the Unit Security Officer concerned, describing it in reasonable detail, indi- 
cating its source, affirmatively recommending its destruction, and identifying it 
as “record” or “nonrecord” material. (See Administrative Memorandum No. 27, 
Subject File No. 6-1.) 

Section 11. Loss or Subjection to Compromise. Any officer or employee who 
has knowledge of the loss or possible subjection to compromise of classified de- 
fense information shall promptly report the circumstances to the Security Officer, 
who shall take appropriate action forthwith, including advice to the originating 
office or agency. 

Section 12. Treatment of Materials Carrying Other Labels. 

01 The terms “Restricted” and “Confidential” or terms conveying a similar 
meaning, appearing on material originating in other agencies after October 27, 
1951, shall be deemed to be the equivalent of the term “Agency Confidential” as 
used in the Civil Aeronautics Board and material so marked will be handled 
accordingly. 

02 The term “Confidential” appearing on material originating in other 
agencies before October 27,.1951, and the terms “Secret” and “Top Secret” shall 
be deemed to be the equivalent of the terms “Confidential,” “Secret,” and “Top 
Secret” information, respectively, as defined in Executive Order 10501 and 
material so marked shall be handled accordingly. 
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.03 The terms “Confidential Security Information,’ “Secret Security Infor. 
mation,” and “Top Secret Security Information” appearing on materia] origi. 
nating after October 27, 1951, shall be deemed to be the equivalent of “Confiden. 














tial,” “Secret,” and “Top Secret” information, respectively, as defined in Execy. ons 
tive Order 10501 and material so marked shall be handled accordingly, see Security 
04 The term “Restricted” appearing on material originating prior to Octobe, ,¥ 0,8. Fo 
27, 1951, and the term “Restricted Security Information” appearing on materia] 
originating after October 27, 1951, shall be deemed to be the equivalent of “Un. When tre 
classified” and material so marked will be handled accordingly. gations of tl 
Section 13. Interpretation of the Regulations. Any questions concerning the jeseribed in § 
interpretation of the President’s regulations and the provisions of this memo. 
randum, or their application to specific situations, will be referred to the Security 
Officer. 
Section 14. Violations. Any violation of the President’s regulations or the 
provisions of this memorandum, will be promptly reported to the Security Officer 1, Wet back 
who, if the circumstances warrant, will refer the matter to the Executive Direc. outer env 
tor with a recommendation as to the nature of the disciplinary action, if any 
which should be taken. 
M. C. MULLIGAN, Secretary, 
Exhibit B 
Admin. Memo No, 48 (2R) 
Civia AERONAUTICS BOARD 2, Obtain re 
TE 25:0 CRTAALY ABBE, cetiienmonamen ae , have read, and understand, number | 
the regulations of the President and Administrative Memorandum No. 43 (2R) Part 3.— 
of the Civil Aeronautics Board relating to the classification, dissemination, han. 
dling and physical protection of classified defense information. 
CAB Form 127 Exhibit C 
(Rev. 3-52) Admin. Memo No, 43 (2R) 
Crvi. AERONAUTICS BOARD 
4 P 4. File by 
Register of classified documents Part 2. 











Receipt Disposition 
Class Identification of 


document 








Date From— By— Date To— By- 


S-2 | Stencils—comments | Dec. 16,1953 | Scribler_| Messenger Dec. 18 | Minutes See- | Self. 
re foreign air per- tion. 
mits. 
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Exhibit D 
Admin. Memo No. 3 (2R) 
CAB Porm 180 
- te ty CIVIL AERONAUTICS BOARD 
heres | CLASSIFIED SECURITY INFORMATION RECEIPT 
' 


—_—— 

When transmitting Secret or Top Secret security information the sender will complete the several 

of this form in accordance with the following instructions. The documents should not be 
jgeribed in a manner which reveals their contents or requires classification of the receipts. 


1, Wet back and attach to 


outer envelope. —————> oil hc ____ Executive Office 
(Building) 


To..._.John Roberts oo 


2, Obtain receipt from special 
messenger. File receipt by 
number pending return of 


Part 3. _——_—_——_» 


Description comment..in re: renewal foreign air permits 


Receipt of above material is acknowledged. 


To the addressee—Please sign this receipt 
and return to the CAB [Run-Stop 14-206) 
by regular messenger. 


4, File by number and destroy Ref. No. B52... 


Part 2. ————_____» 


Description Comments in re: renewa] foreign air permits 


a 


Receipt of above material is acknowledged. 


Ge be compl ated by addressee) 
(Date) (Signature) 


To the addressee—Please sign this receipt 


4: Instruct messenger to re- and return te the special messenger. 


turn this receipt to the 
Chief, Office Services Unit, 


CAB, ————_————____» 


(To be ie e te d 
a a sl Tee 


b d 
Agency ____.__ Y addressee, Unie aha cilia 


ve turned 20 messenger) 
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Exhibit E 


Admin. Memo No, 3 (2p) 








aa a in ata ah ae 





CAB Form 228 
(9-52) 


CIVIL AERONAUTICS BOARD 
WASHINGTON 25, D. C. 









SPECIAL MESSENGER RECEIPT 





DATE December 16 


$$$ 


» 1953 








FROM : Jack H. Wright REF. NO. 


TO : Thomas A. Scribler, B-39 































DESCRIPTION: 





3 stencils—comments re renewal of foreign air permits 


Receipt of described material is herewith acknowledged; 


A.M. 
12/16/53 


10:30 Fay 
Date Time 








Telephone Code & Extension 
















Messenger 









Signature ’ 


2 EEE aaa! 





CIVIL ABROMAUTICS BOARD 


RECEIPT 
__ TO: Thomas A. Scribler  B-39 


I acknowledge receipt of __3 Stencils 


(ites) 


comments re renewal foreign air permits 


(Muaber or Description) 


Quark i WacghA_ J 







12/16/53 . 10:30 A.M. 


Date Roose 


jiteeoae 


Orgenitzeation Unit 








Telephone 





Comm-DC 36402 








Administr 


To: Head 
Subject > 


Sec’ 
Sec 


Sectior 
No, 43 (2 

Sectio! 
section .{ 

«05. T 
ments ; ‘ 
Depart 
istrative 
fall witl 
require 
shall be 
40, Subj 


CAB FO! 


Admin 


To: H 
Subje 
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JNITED STATES OF AMERICA, CIVIL AERONAUTICS Boarp 
MANUAL 


Administrative Memorandum No. 48 (2R), Amendment 1. Subject File No. 8-1. 
Date May 12, 1955 
Effective date May 4, 1954 
To: Heads of bureaus and offices. 
subject: Safeguarding Official Information in the Interests of the Defense of the 
United States 


Section 1. Purpose 
Section 2. Amendment of Section 12 


Section 1. Purpose. This memorandum amends Administrative Memorandum 
No. 43 (2R), Subject File No. 8-1. 

Section 2. Amendment of Section 12. Section 12 is amended by adding Sub- 
section .05 to read as follows: 

“05. The terms ‘Limited Official Use’ appearing on Department of State docu- 
ments; ‘Official Use Only’ appearing on documents of the Department of State, 
Department of Defense and other agencies; and other similar terms are admin- 
istrative designations identifying information and material which does not 
fall within the scope of Executive Order 10501 but which have been deemed to 
require protection from unauthorized disclosure. Such information and material 
shall be handled in the manner prescribed in Administrative Memorandum No. 
40, Subject File No. 1-8, for CAB material marked ‘For Official Use Only.’ ” 

M. C. MULLIGAN, Secretary. 


APPENDIX C 
CAB rorM 13 (8-51) 
UNITED STATES OF AMERICA CIVIL AERONAUTICS BOARD 
MANUAL 


Administrative Memorandum No. 55. Subject File No. 5-6. 
Date August 19, 1952 
Effective date August 8, 1952 
To: Heads of bureaus and offices. 


Subject: Submission of Information Relating to National Defense as Evidence 
in a Formal Proceeding 
Section 1. Purpose 
Section 2. Background 
Section 3. Procedure 

Section 1. Purpose. This memorandum describes the procedures of the Civil 
Aeronautics Board with respect to the submission, as evidence in a formal 
proceeding, of information relating to national defense, including classified 
security information. 

Section 2. Background. 

01 The espionage laws (18 U. 8. C. 793) restrict the dissemination of informa- 
tion relating to the national defense. Executive Order 10290 restricts the dis- 
Semination of classified security information which is defined as information 
affecting the national security. This Administrative Memorandum is concerned 
with all such information, whether or not it is classified as security information. 

02 Section 1104 of the Civil Aeronautics Act of 1938, as amended, authorizes 
the Board to withhold publication of records containing secret information 
affecting national defense. 

08 Information previously classified as security information may be eligible 
for declassification. Also, the classifying authority may be willing to authorize 
the introduction of information affecting national security into the record 
providing the Board withholds such information from publication, or from 
unauthorized persons. 

04 While most parties to formal proceedings are aware of the restriction 
imposed by the espionage laws and Executive Order 10290, the Civil Aeronautics 
Board recognizes an ebligation to take appropriate steps to prevent its formal 
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hearing proceedings from becoming a channel for the improper diss 
















































































































e e 
of information affecting the national defense. malnation reports Be 
Section 3. Procedure. gccess Sec 
01 The Hearing Examiner, in such cases and at such times as q A ubl 
propriate, will advise parties to a proceeding of the restrictions relating to te from pat 
disclosure of information affecting the national security. When requested, he would 
will inform them of the courses of action open to them to obtain inclusion of such o Sec 
evidence in the record. ? obtaine 
02 The party which seeks to introduce classified security information or i oran¢ 
other information affecting national defense, is responsible for obtaining from ao L 
the agency classifying the information, authority to so introduce such informa. jur 
tion as evidence, except as provided in Section 3.03 below. section 
.03 Only when submission of the information in question is Clearly in the qi Li 
public interest, will the Civil Aeronautics Board assume responsibility for yp. osure of 
questing the agency originally classifying the information to permit introduc. rejudice 
tion of the information as evidence in a formal proceeding. ve inform 
04 Provisional or limited permission to introduce the information ag evi- . perso! 
dence, such as withholding it from publication or making it available Only to 7 tin 
Board employees, must be acceptable to the Board. “jmited 
A. Whenever any party waives its right to access to any information entered A. Fac 
in the record, the waiver shall be in writing and shall be made part of thp records, 
record. section | 
M. C. MULLIcAN, Secretary, B. Inf 
CAB Form 18 (8-51) pursuan 
AppEeNpIx D c. Inf 
in files, 
MANUAL mation ‘ 
unless 2 
Untrep States or AMertca, Crvin AERONAUTICS Boarp disclose 
D. In 
Administrative memorandum No. 40 (2R). Subject file No. 1-3. by the I 
Date May 12, 1955, attitude 
Effective date June 1, 1955. ceeding 
Supersedes Administrative Memorandum 40 (Rev.) dated August 9, 1950, ~ a 
To: Heads of bureaus and offices. . it 
Subject: Disclosure of information. , 
delegat 
Section 1. Purpose G. T 
Section 2. Background 
Section 3. Limited Information delegat 
Section 4. Unlimited Information until ré 
Section 5. Release of Information H. I 
Section 6. Effect of Other Designations rate ¢ 
Section 1. Purpose. This memorandum sets forth the policy of the Board with lations 
respect to the disclosure of information and prescribes a procedure for handling 02 
limited information, other than defense information. It applies only to non- A. I 
defense information. See Administrative Memorandum No. 43, Subject File more 1 
No. 8-1, for procedures concerning defense information. This memorandum stamp 
should be brought to the attention of all employees. ONLY.’ 
Section 2. Background. inscrij 
01 In the course of carrying on official business, the officers and employees cons! 
come into the possession of, or have access to, a considerable amount of informa- infort 
tion concerning the civil air transport industry and its members. Much of this B. 
information is a matter of public record and provision is made for its release who | 
through authorized channels to the general public. Some of it, however, is subje 
information which has been submitted to the Board with the understanding that to pa 
it will be used only for official purposes, or which, if revealed prematurely, may closu 
benefit certain individuals or may prejudice the outcome of a proceeding. Such 
.02 In addition, disclosure or dissemination of much of the information de- havi! 
veloped by the staff and of all information concerning action taken by the Board, tion 
or under consideration by the Board, is likewise limited until officially released shou 
through established channels. Compilations or summaries of information which simil 
are a matter of public record, however, are not considered subject to such C. 
restrictions. am 
.03 Section 1103 of the Civil Aeronautics Act of 1938 designates as public OFFI 
records copies of tariffs, of all contracts, agreements, understandings and ar- und 






rangements, and of statistics, tables and figures contained in the annual or other 
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reports filed by the carriers or other persons. Provision has been made for public 
i to these records. ; 

(4 Section 1104 of the Act authorizes the Board to withhold information 

from public disclosure upon the written objection of any person whenever it 
that disclosure of such information is not required in the public interest 
and would adversely affect the interests of such person. 

05 Section 902 (f) prohibits the divulging of any fact or information which 
js obtained during the course of an examination of the accounts, records, and 
memoranda of any earrier or which is withheld from public disclosure under 

jon 1104, except as directed or authorized by the Board, a court of com- 
nt jurisdiction or a judge thereof. 

Section 3. Limited Information. 7 

i Limited information is any information or material, the premature dis- 
closure of which, either to the public generally or to particular individuals, would 
rejudice the outcome of a pending proceeding, give any individual the benefit 
of information not generally available, violate confidences placed in the Board 
by persons submitting data at the Board’s request or violate a Board order 

ting the withholding of information from public disclosure. The term 
“jmited information” includes, but is not limited to, the following: 

A. Facts or information obtained in the course of examination of the accounts, 
records, and memoranda of an air carrier, except as divulged pursuant to 
Section 902 (f). 

B. Information ordered by the Board to be withheld from public disclosure 
pursuant to Section 1104 of the Act. 

C. Information originating within the Board for internal use and contained 
in files, documents, reports, memoranda or other written material, and infor- 
mation contained in budget estimates as submitted to the Bureau of the Budget, 
uiless and until made a matter of public record, or otherwise authorized to be 
disclosed through official channels. 

D. Information as to the specific time or date a matter is to be considered 
by the Board, the nature of the action proposed to be taken by the Board, or the 
attitude of any member of the Board with respect to any pending issue or pro- 
ceeding. 

BE. Information as to the time and place a Board of Inquiry may be convened, 
until officially announced. 

F. Information concerning action proposed to be taken by the staff under 
delegated authority and recommendations by the staff to the Board. 

G. The fact that action has been taken by the Board, or by the staff under 
delegated authority, as well as information concerning the nature of action taken, 
until released through authorized channels. 

H. Information obtained or disseminated during the course of informal mail 
rate conferences, as specified in Section 302.314 (a) of the Procedural Regu- 
lations. 

02 All employees will handle limited information as follows: 

A. Employees originating or handling written material believed to require 
more than normal protection or to be released to persons outside the Board shall 
stamp the original and all copies with the inscription “For oOFrFIcIAL USE 
onLY.” This inscription replaces “AGENCY CONFIDENTIAL” and all other 
inscriptions having the same or similar meaning and purpose. Employees should 
consult with their supervisor if in doubt as to treatment to be accorded any 
information or material. 

B. Employees may disclose limited information to persons outside the Board 
who have a legitimate interest in the information in conection with matters 
subject to regulation under the Civil Aeronautics Act or to persons authorized 
to participate in accident investigations only when, in their judgment, such dis- 
closure is appropriate to the furtherance of the objectives set forth in the Act. 
Such disclosures should be cleared in advance with the component of the Board 
having responsibility for the subject matter and be accompanied by an explana- 
tion of the term “For OFFICIAL USE ONLY.” CAB Form 222 (Exhibit A) 
should be attached to written material transmitted outside the Board and a 
similar explanation given when limited information is transmitted only. 

C. Employees shall transmit and store limited informatin material in such 
4 manner as will protect it from unauthorized disclosure. If marked “For 
OFFICIAL USE ONLY” it shall be transmitted in a single sealed envelope and stored 
under lock when not in actual use. 

D. When retention is no longer required, limited information material shall 
be disposed of only by tearing the pages into small pieces, by transmitting it to 
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the Deputy Security Officer to be destroyed by burning, 
office of origin. 

Section 4. Unlimited Information. 

01 The disclosure of nondefense information not within the definition ¢ 
Subsection 3.01 is unlimited. In addition, the release of any heretofore limiteq 
information through authorized channels removes the restrictions on its Use 
(see Section 5). Information which because of changed conditions no longe 
requires protection against disclosure is also considered as unlimited information, 

02 Unless ordered by the Board to be withheld, records are available for 
publie inspection as follows: 

A. Copies of tariffs, of all contracts, agreements, understandings, and arrange. 
ments filed pursuant to Section 412, operating schedules, flight reports, Mileage 
records and undocketed applications, notices of intent and petitions in the offiess 
of the Bureau of Air Operations. 

B. Reports of accident investigations, accident statistics, safety bulletins, anq 
transcripts of public hearings and special investigations and accompanying ey. 
hibits in the offices of the Bureau of Safety Investigation. 

C. Copies of orders and decisions and copies of the Economic Regulations, 
Civil Air Regulations and Rules of Practice, of all Public Notices published jy 
the Federal Register, and of all Board publications in the offices of the Pubi- 
eations Section. 

D. Minutes of meetings of the Board, in the offices of the Minutes Section, 
with the prior approval of the Secretary. 

B. Copies of all applications, petitions, and complaints, together with related 
documents and papers, in connection with all formal economic proceedings and 
safety enforcement proceedings and in connection with public inquiries into the 
cause of aircraft accidents and copies of the periodic financial and operating 
reports filed by carriers pursuant to Board regulations, in the offices of the 
Docket Section. 

Section 5. Release of Information. 

.01 The Office of Public Information is the primary channel for the release 
of information concerning matters pending before, or action taken by, the Board 
and for answering general inquiries from the public and the press. Nothing 
herein shall supersede the provisions of Procedural Regulations 311 relating to 
accident investigations. 

A. Employees will under no circumstances take the initiative in releasing 
information to the press. Normally, all inquiries from the press and the general 
public (as contrasted to parties or other persons directly involved in a pro- 
ceeding) will be referred to the Office of Public Information. 

B. Whenever referral of an inquiry to the Office of Public Information would 
unduly inconvenience the person making the inquiry, any employee having the 
correct information may supply it, providing it is not limited. 

.02 Employees may provide general information concerning the status of a 
matter, as contrasted with the action recommended to be taken or the attitude 
of a member of the Board toward the issue involved. Care should be taken, 
especially when responding to inquiries from persons familiar with the Board's 
internal procedure, to answer the inquiry so as to avoid undue burden or inter- 
ruptions to the work of the Board. Generally speaking, the name of the organi- 
zational component handling the matter, rather than the name of an individual, 
should be given. However, employees should not disclose the fact that the 
documents in a particular case have been forwarded to the Minutes Section, 
since this Section has an unusual responsibility for avoiding premature disclosure 
of information and is not authorized to answer inquiries from the public. 

.03 Unlimited information, including information which no longer requires 
protection from disclosure, may be released except as provided in Subsection 5.01 
above. 

.04 The Office of Public Information will accomplish, or coordinate, the initial 
distribution of press releases, reports, publications and other duplicated material 
except that: 

A. The Publications Section will distribute material through the medium of 
established mailing lists. 

B. The Docket Section will serve all documents upon the parties to the pro- 
ceeding. 

.05 No employee of the Board will disclose, in response to a subpena or other 
legal order, any limited information unless specifically authorized to do so by 
the General Counsel. 


or by returning it to the 
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A. An employee served with a subpena or other legal order, will notify the 
General Counsel immediately by memorandum forwarded through the head of 
the Office or Bureau to which he is assigned. The memorandum will set forth 
the particulars of the subpena (time, place, ete.). 

B. The employee will appear in response to the subpena, unless excused, and 
shall testify as specifically authorized and instructed by the General Counsel. In 
the absence of specific authorization, the employee should respectfully decline to 
answer questions or produce documents and explain that such action has been 
prohibited py the Board. : ates  atat 

06 The unauthorized release or disclosure of limited information is cause for 
disciplinary action (including suspension or removal). Supervisors having 
jnowledge of an unauthorized disclosure of limited information will advise the 
grecutive Director of the facts and circumstances surrounding the unauthorized 
disclosure and will recommend appropriate disciplinary action. 

Section 6. L/fect of Other Designations. 

01 Information received from the Department of State and inscribed “L1im- 
ITED OFFICIAL USE” shall be transmitted by special messenger in opaque inner and 
outer envelopes, with the inscription and the address of the recipient appearing 
only on the inner envelope and shall be stored under lock when not in actual use. 

02 Information received from the Department of State and inscribed “Orrt- 
(IAL USE ONLY” or from the Department of Defense and inscribed “For oFFIcIAL 
vse ONLY” and information received from any other Federal department or 
agency and bearing any inscription similar or equivalent to “For OFFICIAL USE 
enty”’ shall be transmitted and stored in the manner set forth in Subsection 
3.02C. 

03 Information originating within the Civil Aeronautics Board prior to the 
effective date of this memorandum and inscribed ‘“‘AGENCY CONFIDENTIAL” shall 
be handled in the manner set forth in Subsection 3.02C. 


M. C. MULLIGAN, Secretary. 


Exhibit A 
Adm. Memo No, 40 (2R) 
CAB Form 222 (Rev. 5—55) 

This material has been designated as “For OFFICIAL USE ONLY” in order to 
prevent the unauthorized disclosure of information prior to its official release. 
It should be appropriately safeguarded and dissemination should be strictly 
limited to the minimum extent necessary for official purposes. 

Civin AERONAUTICS BOARD. 


APPENDIX E 
Crvin AERONAUTICS BoarD, PRrocEDURAL REGULATIONS 
Washington, D. C. 
[Reprinted from Federal Register of April 8, 1952) 
PART 302——RULES OF PRACTICE IN ECONOMIC PROCEEDINGS 


Effective April 28, 1952, as amended to September 1, 1953 
See. 
802.1 Application and description of part. 

302.2 Reference to part and method of citing rules. 


SUBPART A—RULES OF GENERAL APPLICABILITY 


302.3 Filing of documents. 
302.4 General requirements as to documents. 
002.5 Amendment of documents and dismissal. 
Answers. 
Retention of documents by the Board. 
Service of documents. 
802.9 Parties. 
302.10 Substitution of parties. 
Limitations on practice. 
Consolidation. 
Joinder of complaints or complainants. 
Participation in hearings by persons not parties. 
Formal intervention. 
Computation of time. 
Continuances and extensions of time. 
Motions. 
Subpenas. 
Depositions. 
69222—57—pt. 12 21 





















































302.217 







802.301 
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302.300 


Attendance fees and mileage. 

Examiners. 

Prehearing conference. 

Hearings. 

Argument before the Examiner. 

Proposed findings and conclusions before the Examiner or the Board, 

Action by Examiner after hearing. 

Effect of initial decision of Examiner. 

Tentative decision of the Board. 

Exceptions to initial or recommended decisions of Examiners or tentative decisions 
of the Board. 

Briefs before the Board. 

Oral argument before the Board. 

Waiver of procedural steps after hearings. 


Petition for consideration of exceptions to initial decision which has be 
Shortened procedure. 


Final decision of the Board. 
Petition for reconsideration. 
Petitions for rule making. 


Objections to public disclosure of information. 
Saving clause. 


come final, 


SUBPART B—RULES APPLICABLE TO ECONOMIC ENFORCEMENT 


Applicability of this subpart. 

Formal complaints. 

Subscription and verification. 
Insufficiency of formal complaint. 
Satisfaction of formal complaint. 
Institution of enforcement proceedings. 


Procedure when no enforcement preceding is instituted. 
Answer. 


Default. 

Reply. 

Parties. 

Prehearing conference. 

Admissions as to facts and documents. 

Hearing. 

Appearances by persons not parties. 

Offers of settlement. 

Evidence of previous violations. 

Motions for immediate suspension of operating authority pendente lite, 


SUBPART C—RULES APPLICABLE TO MAIL RATE PROCEEDINGS 


Applicability of this subpart. 
Parties to the proceeding. 











302.302 
302.303 




















302.304 
302.305 
302.306 
302.307 
302.308 























302. 





302.3 
302.3 
362.3 
302.3 
302.3 
302.3 
302.3 
302.3 
3 
> 
3 
> 
3 









302.5 
302.; 
302.3 



















302 
302.401 
302.402 
302.403 
302.404 
302.405 























FINAL MATL RATE PROCEEDINGS 


Participation by persons other than parties. 
Institution of proceedings. 


PROCEDURE WHEN AN ORDER TO SHOW CAUSE IS ISSUED 
Order to show cause. 
Objections and answer to order to show cause. 
Effect of failure to file notice or answer. 
Procedure after answer. 

Evidence. 


PROCEDURE WHEN NO ORDER TO SHOW CAUSE IS ISSUED 


Hearing to be ordered. 





TEMPORARY RATE PROCEEDINGS 





Procedure for fixing temporary mail rates. 







INFORMATL MAIL RATE 





CONFERENCE PROCEDURE 


Invocation of procedure. 
Scope of conferences. 
Participants in conferences. 

Conditions upon participation. 

Information to be requested from carrier. 

Staff analysis of data for submission of answers thereto. 
Availability of data to Post Office Department. 
Post-conference procedure. 

Effect of conference agreements. 

Waiver of §§ 302.313 and 302.314. 

Time of commencing and terminating conference. 





SUBPART D—RULES APPLICABLE TO EXEMPTION PROCEEDINGS 
Applicability of this subpart. 
Filing of application. 
Contents of application. 
Service of application. 
Posting of application. 
Dismissal of incomplete application. 
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Answers to applications for exemptions. 
Reply. | ; 

Request for hearing. 

Exemptions on the Board’s initiative. 


goxpant E—RULES APPLICABLE TO PROCEEDINGS WITH RESPECT TO RATES, FARES AND 
j CHARGES 


9(/2.500 Applicability of this subpart. 

4.501 Institution of proceedings. 

402 502 Contents of petition or complaint. 

402.503 Dismissal of petition or complaint. 

902.504 Order of investigation. 

42505 Complaints requesting suspension of tariffs. 
992.506 Burden of going forward with the evidence. 


gusPaRT F—RULES APPLICABLE TO PROCEEDINGS FOR LEAVE TO CONDUCT CHARTER TRIPS OR 
SPECIAL SERVICES 


42.600 Applicability of this subpart. 
92.601 Petitions to conduct charter trips or special services into areas protected by 
= § 207.8 of this chapter. 


AuTHORITY : §§ 302.1 to 302.601 issued under sec. 205, 52 Stat. 984, as amended; 49 
ps. C. 425. Interpret or apply sec, 1001, 52 Stat. 1017; 49 U. S. C, 641. 


Source: §§ 302.1 to 302.601 contained in Regulations, Serial No. PR-14, 17 F. R. 3020, 
jpr. 8, 1952; 17 F-. R. 3448, Apr. 18, 1952, except as otherwise noted. 

$302.1 Application and description of part—(a) Application. This part gov- 
ems the conduct of all economic proceedings before the Board whether instituted 
py order of the Board or by the filing with the Board of an application, com- 
plaint or petition. However, there are exceptions to this rule with respect te 
two classes of proceedings: (1) Proceedings involving “Alaskan air carriers” 
and “Alaskan pilot-owners” are governed by these rules, but only as modified 
by Part 292 of this chapter; (2) proceedings governed by Part 301 and Part 
43 of this subchapter (Rules of Practice in Air Safety Proceedings and Rules 
of Practice in Aircraft Accident Inquiries) are not governed by this part. 

(b) Description. Subpart A of this part sets forth general rules applicable 
wall types of proceedings. Each of Subparts B through F of this part sets forth 
gecial rules applicable to the type of proceedings described in the title of the 
subpart. Therefore, for information as to applicable rules, reference should be 
made to Subpart A and to the rules in the subpart relating to the particular 
type of proceeding, if any. In addition, reference should be made to the Civil 
Aeronautics Act, the Board’s Principles of Practice (Part 300 of this subchap- 
ter), and to the substantive rules, regulations and orders of the Board relating 
to the proceeding.* Wherever there is any conflict between one of the general 
rules in Subpart A and a special rule in another subpart applicable to a particu- 
lar type of proceeding, the special rule will govern. 

§302.2 Reference to part and method of citing rules. This part shall be 
referred to as the “Rules of Praetice’’. Each section, and any paragraph or sub- 
paragraph thereof, shall be referred to as a “Rule’. The number of each rule 
shall include only the numbers and letters at the right of the decimal point. 
for example, “302.8 Service of documents”, shall be referred to as “Rule 8”. 
Subparagraph (2) of paragraph (a) of that rule, relating to service of documents 
by the parties, shall be referred to as “Rule 8 (a) (2)”. 


SUBPART A—RULES OF GENERAL APPLICABILITY 


§ 302.3 Filing of documents—(a) Filing address, date of filing, hours. Doc- 
ments required by any section of this part to be filed with the Board shal] 
le fled with the Docket Section of the Civil Aeronautics Board, Washington 25, 
D.C. Such documents shall be deemed to be filed on the date on which they 
are actually received by the Board. The hours of the Board are from 8:30 
am. to 5:30 p. m., eastern standard or daylight saving time, whichever is in 
effect in the District of Columbia at the time, Monday to Friday, inclusive, 
except on legal holidays for the Board. 

(b) Formal specifications of documents. (1) All documents filed under this 
part shall be on strong, durable paper not larger than 8% by 14 inches in sige 
teept that tables, charts and other documents may be larger, folded to the 


'The Civil Aeronautics Act of 1938 may be found at 52 Stat. 973, and, as amended, at 
U.S. C. 401 et seq. The Board’s substantive rules may be found in its Economic Reg- 
Wations and Civil Air Regulations (Subchapters A and B of this chapter, and im Civil 
Aeronautics Board Reports, published by the Government Printing Office. 
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size of the document to which they are attached. The left margin shay be at 
least 14%4 inches wide and, if the document is bound, it shall be bound ON the 
left side. 

(2) Papers may be reproduced by printing or by any other process, Provided 
the copies are clear and legible. Appropriate notes or other indications shall 
be used, so that the existence of any matters shown in color will be accurately 
indicated on photostatic copies. : 

(c) Number of copies. Unless otherwise specified, an executed origina] and 
nineteen (19) true copies of each document required or permitted to be filed 
under these rules, shall be filed with the Docket Section. The copies neeq not 
be signed but the name of the person signing the original shall be reproduced, 

§ 302.4 General requirements as to documents—(a) Contents. In ease there 
is no rule, regulation or order of the Board which prescribes the contents of the 
formal application, complaint, petition or motion, such document shal] contain 
a proper identification of the parties concerned, a reference to the provision of the 
statute and regulation under which the document is filed, and a concise but 
complete statement of the facts relied upon and the relief sought. 

(b) Subscription. Every application, petition, complaint, motion or other 
document filed in a proceeding shall be signed by the party filing the same, or 
by a duly authorized officer or the attorney-at-law of record of such party, o 
by any other person: Provided, That, if signed by some other person, the reason 
therefor must be stated and the power of attorney or other authority authorizing 
such other person to subscribe the document must be filed with the document, 
The signature of the person signing the document constitutes a certification that 
he has read the document; that to the best of his knowledge, information and 
belief every statement contained in the instrument is true and no such statements 
are misleading ; and that it is not interposed for delay. 

(c) Designation of person to receive service. The initial document filed by any 
person in any proceeding shall state on the first page thereof the name and 
post office address of the person or persons who may be served with any docu. 
ments filed in the proceeding. 

§ 302.5 Amendment of documents and dismissal. If any document initiating, 
or filed in, a proceeding is not in substantial conformity with the applicable 
rules or regulations of the Board as to the contents thereof, or is otherwise in- 
sufficient, the Board, on its own motion, or on motion of any party, may strike 
or dismiss such document, or require its amendment. If amended, the document 
shall he made effective as of the date of original filing. 

§ 302.6 Answers. Answers to certain documents are required in economic 
enforcement proceedings and reference should be made to Subpart B of this 
part for such requirements. Answers to formal complaints, petitions or otber 
documents or orders instituting proceedings may be filed but will not usually be 
required. In case an answer is required the parties will be notified. The issues 
in the proceeding will ordinarily be formulated at the prehearing conference. 
Answers to any document shall be filed within seven (7) days except where 
otherwise specifically provided. It is not hereby intended to give a right to 
answer documents where the rules or any other provisions of the Economic 
Regulations do not specifically so provide. 

{Regs., Serial No. PR-14, 17 F. R. 3020, Apr. 8, 1952, as amended by PR-20, 17 F.R 
10102, Nov. 7, 1952] 

§ 302.7 Retention of documents by the Board. All documents filed with or 
presented to the Board, may be retained in the files of the Board. However, the 
Board may permit the withdrawal of original documents upon the submission 
of properly authenticated copies to replace such documents. 

§ 302.8 Service of documents—(a) Who makes service—(1) The Board. For- 
mal complaints, notices, orders to show cause, other orders, and similar doct- 
ments issued by the Board will be served by the Board upon all parties to the 
proceeding. 

(2) The parties. Answers, petitions, motions, briefs, exceptions, notices, or 
any other documents filed by any party or other person with the Board or an 
Examiner shall be served by the person filing such document upon all parties 
to the proceeding in which it is filed, and proof of service shall accompany the 
document when it is tendered for filing. 

(b) How service may be made. Service may be made by regular mail, by 
registered mail, or by personal delivery. In the case of mailing to or from per 
sons located in the Territories or west of the Mississippi River to or from persons 
located in other Territories or east of the said river mailing shall be by ait- 
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i, The means of service selected must be such as to permit compliance 
. section 1005 (c) of the act, which provides for service of notices, processes, 
Ses rules, and regulations by personal service or registered mail. 
e ¢) Who may be served. Service upon a party or person may be made upon 
individual, or upon a member of a partnership, or firm to be served, or upon 
the president or other officer of the corporation, company, firm, or association 
ip be served, or upon the assignee or legal successor of any of the foregoing, or 
gpon any attorney of record for the party, or upon the agent designated by an 
gir carrier under section 1005, (b) of the act, but it shall be served upon a person 
jesignated by a party to receive service of documents in a particular proceeding 
gecordance With § 302.4 (c) once a proceeding has been commenced. 
(d) Where service may be made. Personal service may be made on any of the 
rsons described in paragraph (c) of this section wherever they may be found, 
except that an agent designated by an air carrier under Section 1005 ( b) of the 
act may be served only at his office or usual place of residence. Service by reg- 
gar or registered mail shall be made at the principal place of business of the 
arty to be served, or at his usual residence if he is an individual, or at the 
ofice of the party’s attorney of record, or at the office or usual residence of the 
agent designated by an air carrier under section 1005 (b) of the act, or at the post 
gfice address stated for a person designated to receive service pursuant to 

§ 302.4 (c). s 

(e) Proof of service. Proof of service of any document shall consist of one of 
the following : 

(1) A certificate of mailing executed by the person mailing the document. 

(2) An acknowledgment of service signed by a person receiving service per- 
gnally, or a certificate of the person making personal service. 

(f) Date of service. Whenever proof of service by mail is made, the date of 
nailing shall be the date of service. Whenever proof of service by personal 
delivery is made, the date of such delivery shall be the date of service. 

§302.9 Parties. The term party wherever used in this part shall include 
ay individual, firm, co-partnership, corporation, company, association, joint 
stock association, or body politic, and any trustee, receiver, assignee or legal 
secessor thereof, and shall include Bureau Counsel and the Enforcement Attorney 
inany proceeding. 

§ 302.10 Substitution of parties. Upon motion and for good cause shown, 
the Board may order a substitution of parties, except that in case of death of 
aparty, substitution may be ordered without the filing of a motion. 

$302.11 Limitations on practice—(a) Registration. Any person may appear 
before the Board and be heard in person or by attorney. No register of attorneys 
who may practice before the Board is maintained and no application for ad- 
nission to practice is required. However, any person practicing before the 
Board or desiring so to practice may, for good cause shown, be barred or sus- 
pnded from so practicing, but only after he has been afforded an opportunity 
tobe heard in the matter. 

(b) Representation by persons formerly associated with the Board—(1) Ap- 
pearance and representation. (i) No person who has been associated with the 
Board as a member, officer, or employee shall be permitted at any time to appear 
before the Board in behalf of, or to represent in any manner, any party in con- 
nection With any proceeding or matter which such person has handled or 
passed upon while associated in any capacity with the Board. No person ap- 
paring before the Board in any matter or proceeding shall in relation thereto 
knowingly accept assistance from or share fees with any person who would 
himself be precluded by this section from appearing before the Board in such 
hatter or proceeding. 

(ii) No person who has been associated with the Civil Aeronautics Board as a 
member, officer, or employee thereof shall be permitted within six months from 
the date of the termination of such association, to appear before the Board in 
behalf of, or to represent in any manner, any party in connection with any 
proceeding which was pending before the Board at the time of his association 
with the Board, unless he shall first have obtained the written consent of the 
Board upon a verified showing that he did not give personal consideration to 
the matter or proceeding as to which consent is sought or gain particular knowl- 
edge of the facts thereof during his association with the Board. 

(2) Use of confidential information. No person who has been associated with 
the Board as a member, officer or employee, or any person associated with him, 
shall ever use or undertake to use in any proceeding or matter before the Board 
uy confidential facts or information which came into the possession or to 
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the attention of any former member, officer, or employee during his 
sociation with the Board without first applying for and obtaining the « 
of the Board for the use of such facts or information. om 
(3) Pending proceeding defined. For the purpose of this section a proc 
shall be considered as pending from the date of receipt by the Docket S 
the Board of any formal application, complaint, or petition for the instituti 
of a proceeding by the Board or from the date of adoption of any order to a 
cause or other procedures of the Board evidencing the initiation of a proceedine 
A consolidated proceeding shall be considered as pending for the purpose of tae 
section from the date of the first individual proceeding therein. . 
§ 302.12 Consolidations. (a) The Board, upon its own initiation or yp 
motion, may consolidate for hearing or for other purposes or may contempe 
raneously consider two or more proceedings which involve substantially the same 
parties, or issues which are the same or closely related, if it finds that sneh, 
solidation or contemporaneous hearing will be conducive to the proper di 
of its business and to the ends of justice and will not unduly delay the pro. 
ceedings. Although the Board may, in any particular case, consolidate OF COn- 
temporaneously consider two or more proceedings on its own motion, 
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> ri { the burdey 
of seeking consolidation or contemporaneous consideration of a part icular applice- 
tion shall rest upon the applicant and the Board will not undertake to Search 
its docket for all applications which might be consolidated or « 
considered. 

(b) Time for filing. 


mtemporaneously 


, A motion to consolidate or contemporaneously consider 
an application with any other application shall be filed not laver than the pre- 
hearing conference in the proceeding with which consolidation or contenpora- 
neous consideration is requested, and shall relate only to a then pending applica- 
tion. If made at such conference the motion may be oral. All motions for cop- 
solidations or for consideration of issues which enlarge, expand, and change the 
nature of a proceeding shall be addressed to the Board, unless ms 
the prehearing conference, in which event the presiding F. 
such motion to the Board for its decision. 
shall be dismissed unless thé movant 
to file such motion on time. A motion which does not relate to an application 
pending at the time of or before the prehearing conference in the proceeding 
with which consolidation or contemporaneous consideration is requested shall 
likewise be dismissed unless the movant shall Clearly show good cause for his 
failure to file the application within the prescribed period. 

(c) Ansiver, If a motion to consolidate two or more proceedings is filed 
with the Board, any party to any of such proceedings, or any person who has a 
petition for intervention pending, may file an answer to such motion within 
such period as the Board may permit. The Examiner may require that answers 
to such motions be stated orally at the prehearing conference in the proceeding 
with which the consolidation is proposed. 
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ininer Will present 
A motion which is not timely filed 
hall clearly show good cause for is failure 


{Regs., Serial No. PR—-17, 17 F. R. 7420, Aug. 15, 1952] 


§ 302.13 Joinder of complaints or complainants. Two or more grounds of 
complaints involving substantially the same purposes, subject or state of facts 
may. be included in one complaint even though they involve more than one re- 
spondent. Two or more complainants may join in one complaint if their respec- 
tive causes of complaints are against the same party or parties and involve sub- 
stantially the same purposes, subject or state of facts. The Board may separate 
or split complaints if it finds that the joinder of complaints, complainants, or 
respondents will not be conducive to the proper dispatch of its business or the 
ends of justice. 

§ 302.14 Participation in hearings by persons not parties. Any person, includ- 
ing any state, political division thereof, state aviation commission, or other public 
body, may appear at any hearing, other than in an enforcement proceeding, and 
present any evidence which is relevant to the issues. With the consent of the 
Examiner or the Board, if the hearing is held by the Board, such person may 
also cross-examine witnesses directly. Such persons may also present to both 
the Examiner and the Board a written statement on the issues involved in the 
proceeding. Such statement shall conform to the requirements of these rules 
as to form, content, service, and time of filing of briefs to the Examiner and the 
Board. In addition, a representative of any department, agency or branch of 
the Federal Government or of any state government (including a state aviation 
commission) may appear and present oral argument in any proceeding in which 
argument has been assigned. 


[Regs., Serial No. PR-21, 18 F. R. 2666. May 8, 1953] 
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902.15 Formal intervention—(a) Who may intervene. (1) Any person who 
has a statutory right to be made a party to a proceeding shall be permitted to 
intervene therein. F : Z : . 

(2) Any person whose intervention will be conducive to the ends of justice and 
will not unduly impede the conduct of the Board’s business may be permitted 
to intervene in any pré ceeding. .s f 

(b) Considerations relevant to determination of petition to intervene. In pass- 
ing upon a petition to intervene, the Board shall consider, among other things, 
the following factors: (1) The nature of the petitioner’s right under the statute 
to be made a party to the proceeding; (2) the nature and extent of the property, 
financial or other interest of the petitioner ; (3) the effect of the order which may 
be entered in the proceeding on petitioner’s interest; (4) the availability of other 
means whereby the petitioner’s interest may be protected; (5) the extent to 
which petitioner’s interest will be represented by existing parties; (6) the ex- 
tent to which petitioner’s participation may reasonably be expected to assist 
in the development of a sound record; and (7) the extent to which participa- 
tion of the petitioner will broaden the issue or delay the proceeding. 

(ec) Petition to intervene—(1) Contents. Any person desiring to intervene in 
a proceeding shall file a petition in conformity with this part setting forth the 
facts and reasons why he thinks he should be permitted to intervene. The peti- 
tion should make specific reference to the factors set forth in paragraph (b) of 
this section. 

(2) Time for filing. Unless otherwise ordered by the Board, any petition 
for leave to intervene shall be filed within the following time limits: 

(i) In a proceeding where the Board issues a show cause order proposing fair 
and reasonable mail rates, such petition shall be filed within the time specified 
for filing notice of objection. 

(ii) In all other proceedings, including mail rate proceedings where no show 
cause order is issued, the petition shall be filed with the Board prior to the 
first prehearing conference, or, in the event that no such conference is to be held, 
not later than fifteen (15) days prior to the hearing. 

(iii) A petition to intervene in any Board proceeding filed by a city, other 
public body, or a chamber of commerce shall be filed with the Board not later than 
the last day prior to the beginning of the hearing thereon. 

A petition for leave to intervene which is not timely filed shall be dismissed 
unless the petitioner shall clearly show good cause for his failure to file such 
petition on time. 

(3) Answer. Any party to a proceeding may file an answer to a petition to in- 
tervene, making specific reference to the factors set forth in paragraph (b) of 
this section, within seven (7) days after the petition is filed, except that, in the 
event a petition to intervene is filed after the close of the taking of evidence, no 
separate answer shall be permitted, and the position of any party with respect 
thereto shall be stated to the Board either in brief or oral argument. 

(4) Disposition. The Board will issue an order granting, denying or otherwise 
ruling on any petition to intervene. It may do so without receiving testimony 
or oral argument either from the petitioner or other parties to the proceeding. 

(d) Effect of granting intervention. A person permitted to intervene in a 
proceeding thereby becomes a party to the proceeding. However, interventions 
provided for in this section are for administrative purposes only, and no decision 
granting leave to intervene shall be deemed to constitute an expression by the 
Board that the intervening party has such a substantial interest in the order 
that is to be entered in the proceeding as will entitle it to judicial review of such 
order. 


[Regs., Serial No. PR—-14, 17 F. R. 3020, Apr. 8, 1952, as amended by PR-19, 17 F. R. 
9804, Oct. 31, 1952] 


§ 302.16. Computation of time. In computing any period of time prescribed 
or allowed by this part, by notice, order or regulation of the Board, the Chief 
Examiner, or an Examiner, or by any applicable statute, the day of the act, 
event, or default after which the designated period of time begins to run is not 
tobe included. The last day of the period so computed is to be included, unless 
itis a Saturday, Sunday, or legal holiday for the Board, in which event the 
period runs until the end of the next day which is neither a Saturday, Sunday, 
nor holiday. When the period of time prescribed is (7) days or less, inter- 
_* Saturdays, Sundays, and holidays shall be excluded in the computa- 
tion. 








2968 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 





§ 302.17 Continuances and extensions of time. Whenever a party h 
right or is required to take action within a period prescribed by this part, by a 
notice given thereunder, or by an order or regulation, the Board, the Chief Ry. 
aminer or the Examiner assigned to the proceeding may (a) before the expiration 
of the prescribed period, with or without notice, extend such period; or (b) 
upon motion, permit the act to be done after the expiration of the Specified 
period, where the failure to act is clearly shown to have been the result of ex. 
cusable neglect. 3 

§ 302.18 Motions—(a) Generally. An application to the Board or an Bx. 
aminer for an order or ruling not otherwise specifically provided for in this part 
shall be by motion. After the assignment of an Examiner to a proceeding, anq 
prior to his recommended decision, or the expiration of the period within whieh 
exceptions to his initial decision may be filed, or the certification of the record 
to the Board, all motions shall be addressed to the Examiner. At all other 
times motions shall be addressed to the Board. All motions shall be made at 
an appropriate time depending upon the nature thereof and the relief requested 
therein. 

(b) Form and contents. Unless made during a hearing, motions Shall be 
made in writing in conformity with §§ 302.83 and 302.4 shall state with particy- 
larity the grounds therefor and the relief or order sought, and shall be accom- 
panied by any affidavits or other evidence desired to be relied upon. Motions 
made during hearings, answers thereto, and rulings thereon, may be made 
orally on the record unless the Examiner directs otherwise. 

(c) Answers to motions. Within seven (7) days after a motion is filed, or 
such other period as the Board or Examiner may fix, any party to the proceeding 
may file an answer in support of or in opposition to the motion, accompanied by 
such affidavits or other evidence as it desires to rely upon. : 

(d) Oral arguments: briefs. No oral argument will be heard on motions 
unless the Board or the Examiner otherwise directs. Written memoranda or 
briefs may be filed with motions or answers to motions, stating the points and 
authorities relied upon in support of the position taken. 

(e) Disposition of motions. The Examiner shall pass upon all motions prop 
erly addressed to him, except that, if he finds that a prompt decision by the Board 
on a motion is essential to the proper conduct of the proceeding, he may refer 
such motion to the Board for decision. The Board shall pass upon all motions 
properly submitted to it for decision. 

(f) Appeals to the Board from rulings of Examiners. Rulings of Examiners 
on motions may not be appealed to the Board prior to its consideration of the 
entire proceeding except in extraordinary circumstances and with the consent 
of the Examiner. An appeal shall be disallowed unless the Examiner finds, 
either on the record or in writing, that the allowance of such an appeal is neces- 
Sary to prevent substantial detriment to the public interest or undue prejudice 
to any party. If an appeal is allowed, any party may file a brief with the Board 
within such period as the Examiner directs. No oral argument will be heard 
unless the Board directs otherwise. The rulings of the Examiner on motion may 
be reviewed by the Board in connection with its final action in the proceeding 
irrespective of the filing of an appeal or any action taken on it. 

(g) Effect of pendency of motions. The filing or pendency of a motion shall 
not automatically alter or extend the time fixed by this part (or any extension 
granted thereunder) to take action. 

§ 302.19 Subpenas. (a) An application for a subpena requiring the attendance 
of a witness or the production of documentary evidence at a hearing may be 
made without notice by any party to the Examiner designated to preside at 
the reception of evidence or, in the event that an Examiner has not been as- 
signed to a proceeding or the Examiner is not available, to the Chief Examiner, 
for action by himself or by a member of the Board. 

(b) A subpena for the attendance of a witness shall be issued on oral applica- 
tion at any time. 

(c) An application for a subpena for documentary or tangible evidence shall 
be in duplicate except that if it is made during the course of a hearing, it may 
be made orally on the record with the consent of the Examiner. All such ap 
plications, whether written or oral, shall contain a statement or showing of gen- 
eral relevance and reasonable scope of the evidence sought, and shall be accom- 
panied by two copies of a draft of the subpena sought which shall describe the 


documentary or tangible evidence to be subpenaed with as much particularity 
as is feasible. 
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(d) The Examiner or member of the Board considering any application for a 
subpena shall issue the subpena requested if the application complies with 
thissection. No attempt shall be made to determine the admissibility of evidence 
jn passing upon an application for a subpena, and no detailed or burdensome 
showing shall be required as a condition to the issuance of a subpena. It is 
the purpose of this section, on the one hand, to make subpenas readily available 
to parties, and, on the other hand, to prevent the improvident issuance of sub- 

nas to secure evidence which is unrelated to the issues of the proceeding 
or wholly unreasonable in its scope. 

(e) Where it appears at a hearing that the testimony of a witness or docu- 
mentary evidence is relevant to the issues in a proceeding, the Examiner or 
Chief Examiner may issue on his own motion a subpena requiring such witness 
to attend and testify or requiring the production of such documentary evidence. 

(f) Subpenas issued under this section shall be served upon the person to whom 
directed in accordance with § 302.8 (b). Any person upon whom a subpena is 
served may Within seven (7) days after service or at any time prior to the return 
date thereof, whichever is earlier, file a motion to modify or quash the subpena. 
If the Board has not acted upon such a motion by the return date, such date shall 
be stayed pending Board action thereon. 

§ 302.20 Depositions. (a) For good cause shown, the Board, or any member 
or Examiner assigned as a hearing officer in a proceeding may order that the 
testimony of a witness be taken by deposition and that the witness produce 
documentary evidence in connection with such testimony. Ordinarily an order 
to take the deposition of a witness will be entered only if (1) the person whose 
deposition is to be taken would be unavailable at the hearing, or (2) the deposition 
is deemed necessary to perpetuate the testimony of the witness, or (3) the taking 
of the deposition is necessary to prevent undue and excessive expense to a party 
and will not result in an undue burden to other parties or in undue delay. 

(b) Any party desiring to take the deposition of a witness shall make ap- 
plication therefor in duplicate to a member of the Board or Examiner designated 
to preside at the reception of evidence or, in the event that a hearing officer has 
not been assigned to a proceeding or is not available, to the Board, setting forth 
the reasons why such deposition should be taken, the name and residence of the 
witness, the time and place proposed for the taking of the deposition, and a gen- 
eral description of the matters concerning which the witness will be asked to 
testify. If good cause be shown, the Board or the hearing officer (member or 
Examiner) may, in its or his discretion, issue an order authorizing such deposi- 
ion and specifying the witness whose deposition is to be taken, the general scope 
of the testimony to be taken, the time when, the place where, and the designated 
officer (authorized to take oaths) before whom the witness is to testify, and the 
number of copies of the deposition to be supplied. Such order shall be served 
upon all parties by the person proposing to take the deposition a reasonable 
period in advance of the time fixed fr taking testimony. 

(c) Witnesses whose testimony is taken by deposition shall be sworn or shall 
afirm before any questions are put to them. Each question propounded shall 
be recorded and the answers shall be taken down in the words of the witness. 

(d) Objections to questions or evidence shall be in short form, stating the 
grounds of objection relied upon, but no transcript filed by the ofhcer shall 
include argument or debate. Objections to questions or evidence shall be noted 
by the officer upon the deposition, but he shall not have power to decide on the 
competency or materiality or relevance of evidence, and he shall record the 
evidence subject to objection. Objections to questions or evidence not made 
before the officer shall not be deemed waived unless the ground of the objection 
isone which might have been obviated or removed if presented at that time. 

(e) The testimony shall be reduced to writing by the officer, or under his 
direction, after which the deposition shall be subscribed by the witness unless 
the partes by stipulation waived the signing or the witness is ill or cannot 
be found or refuses to sign, and certified in usual form by the officer. If the 
deposition is not subscribed to by the witness, the officer shall state on the record 
this fact and the reason therefor. The original deposition and exhibits shall 
be forwarded to the Docket Section of the Board and shall be filed in the 
proceedings. 

(f) Depositions may also be taken and submitted on written interrogatories 
in substantially the same manner as depositions tuken by oral examination. 
Ordinarily such procedure will only be authorized if necessary to achieve the 
purposes of an oral deposition and to serve the balance of convenience of the 
parties. The interrogatories shall be filed in quadruplicate with two copies 
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of the application and a copy of each shall be served on each party. Within 
seven (7) days after service any party may file with the person to Whom appji. 
cation was made two copies of his objections, if any, to such interrogatories 
may file such cross-interrogatories as he desires to submit. Cross interrogatories 
shall be filed in quadruplicate, and a copy thereof together with a copy of 
objections to interrogatories, shall be served on each party, who shall have fiyg 
(5) days thereafter to file and serve his objections, if any, to such CrOss-inter. 
rogatories. Objections to interrogatories or cross-interrogatories shall be sett 
by the Board or hearing officer considering the application. Objections to inter. 
rogatories shall be made before the order for taking the deposition issues and 
if not so made shall be deemed waived. When a deposition is taken upon written 
interrogatoriee, and cross-interrogatories, no party shall be present or repre. 
sented, and no person other than the witness, a stenographic reporter, and the 
officer shall be present at the examination of the witness, which fact shall be 
certified by the officer, who shall propound the interrogatories and CTOSs. 
interrogatories to the witness in their order and reduce the testimony to writing 
in the witness’ own words. The provisions of paragraph (e) of this Section shal] 
be applicable to depositions taken in accordance with this paragraph. 

(g) All depositions shall conform to the specifications of § 302.3 except that 
the filing of three copies thereof shall be sufficient. Any fees of a witness, the 
stenographer, or the officer designated to take the deposition shall be paid by 
the person at whose instance the deposition is taken. 

(h) The fact that a deposition is taken and filed in a proceeding as provided 
in this section does not constitute a determination that it is admissible in evidence 
or that it may be used in the proceeding. Only such part or the whole of a 
deposition as is received in evidence at a hearing shall constitute a part of the 
record in such proceeding upon which a decision may be based. 

§ 302.21 Attendance fees and mileage—(a) Where tender of attendance fees 
and mileage is a condition of compliance with subpena. No person whose 
attendance at a hearing or whose deposition is to be taken shall be obliged to 
respond to a subpena unless upon a service of the subpena he is tendered 
attendance fees and mileage by the party at whose instance he is called in 
accordance with the requirements of paragraph (b) of this section: Provided, 
That a witness summoned at the instance of the Board or one of its employees, 
or a salaried employee of the United States summoned to testify as to matters 
related to his public employment, need not be tendered such fees or mileage 
at that time. 

(b) Amount of mileage and attendance fees to be paid. (1) Witnesses who 
are not salaried employees of the United States, or such employees summoned 
to testify on matters not related to their public employment, shall be paid the 
same fees and mileage paid to witnesses for like services in the courts of the 
United States, as provided in subdivisions (i) through (iii) of ths subparagraph: 
Provided, That no employee, officer or attorney of an air carrier who travels 
under the free or reduced rate provisions of section 403 (b) of the act shall be 
entitled to any fees or mileage. 

(i) Per diem for attendance. There shall be tendered $4.00 for each day of 
expected attendance at a hearing or place where deposition is to be taken, and 
for the time necessarily occupied in going to and returning from the place of 
attendance. 

(ii) Allowance for subsistence. In addition to per diem for attendance, when 
attendance is required at a point so far removed from the witness’ residence as 
to prohibit daily return thereto, there shall be tendered an additional sum of 
$5.00 per day for expenses of subsistence for each day of expected attendance and 
for the time necessarily occupied in going to and returning from the place of 
attendance. 

(iii) Mileage. There shall be tendered an amount equal to 7¢ per mile for the 
roundtrip distance between the witness’ place of residence and the place where at- 
tendance is required: Provided, That in lieu of this mileage allowance witnesses 
who are required to travel between the Territories, possesisons or to and from 
the continental United States or between two foreign points shall be tendered 
a ticket for such transportation at the lowest first-class rate available at the time 
of reservation plus the required per diem attendance fees: And provided further, 
That in Alaska where permitted by section 403 (b) of the Civil Aeronautics 
Act of 1938, as amended, the witness may, at his option, accept a pass for travel 
by air. 

(2) Witnesses who are not salaried employees of the United States, or such 
employees summoned to testify on matters not related to their public employ- 
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t, who are summoned to testify at the instance of the Board or one of its 
employees OF the United States or one of its agencies shall be paid in accordance 
with the provisions of subparagraph (1) of this paragraph. Such witnesses 

be furnished appropriate forms and instructions for the submission of 
aims for attendance fees, subsistence and mil page from the Government before 
the close of the proceedings which they are required to attend. Only persons 
ammoned by subpena shal be entitled to claim attendance fees, subsistence or 

pileage from the Government, _ s 

(3) Witnesses who are salaried employees of the United States and who are 
summoned to testify on matters relating to their public employment, irrespective 
of or at whose instance they are summoned, shall be paid in accordance with 
applicable Government regulations. 4 

(4) Whenever the sums tendered to a witness are inadequate for reimburse- 
ment under the requirements of this section, and such witness has complied 
with the summons, he shall upon request within a reasonable period of time 
ie entitled to such additional sums as may be due him under the provisions of 
this section. Whenever the sums tendered and paid to a witness are excessive 
mder the above requirements, either because the witness traveled under the 
free or reduced rate provisions of section 403 (b) of the act, or any other 
reason, the witness shall upon request within a reasonable period of time refund 
sich SUMS AS May be excessive under the provisions of this section. 

§ 302.22 Hraminers—(a) Defined. The term “Examiner” as used in this part 
inludes presiding officers, hearing examiners, individual members of the Board 
gp any other representative of the Board assigned to hold a hearing in a 
proceeding. 

(b) Disqualification. An Examiner shall withdraw from the case if at any 
time he deems himself disqualified. If, prior to the initial or recommended 
decision in the case, there is filed with the Examiner, in good faith, an affidavit 
of personal bias or disqualification with substantiating facts and the Examiner 
does not withdraw, the Board shall determine the matter, if properly presented 
by exception or brief, as a part of the record and decision in the case. The 
Board shall not otherwise consider any claim of bias or disqualification. The 
Board, in its discretion, may order a hearing on a charge of bias or disqualification. 

(ec) Powers. An Examiner shall have the following powers, in addition to 
any others specified in this part: 

(1) To give notice cencerning and to hold hearings; 

(2) To administer oaths and affirmations ; 

(8) To examine witnesses : 

(4) To issue subpenas and to take or catse depositions to be taken ; 

(5) To rule upon offers of proof and to receive relevant evidence; 

(6) To regulate the course and conduct of the hearing; 

(7) To hold conferences, before or during the hearing, for the settlement 
or simplification of issues ; 

(8) To rule on motions and to dispose of procedural requests or similar 
matters ; 

(9) Within his discretion, or upon the direction of the Board, to certify 
any question to the Board for its consideration and disposition ; 

(10) To make initial or recommended decisions as provided in § 302.27: 

(11) To take any other action authorized by this part, by the Adminis- 
trative Procedure Act, or by the Civil Aeronautics Act. 

The Examiner’s authority in each case will terminate either upon the service 
ofa recommended decision, or upon the certification of the record in the pro- 
ceeding to the Board, or upon the expiration of the period within which exceptions 
to his initial decision may be filed, or when he shall have withdrawn from the 
tase upon considering himself disqualified. 

§ 302.23 Prehearing conference—(a) In general. Prior to any hearings there 
will ordinarily be a prehearing conference before an Examiner, although in 
economic enforcement proceedings where the issues are drawn by the pleadings 
sich conference will usually be omitted. Written notice of the prehearing 
conference shall be sent by the Chief Examiner to all parties to a proceeding 
and to other persons who appear to have an interest in such proceeding. The 
purpose of such a conference is to define and simplify the issues and the scope of 
the proceeding, to secure statements of the positions of the parties with respect 
thereto and amendments to the pleadings in conformity therewith, to schedule 
the exchange of exhibits before the date set for hearing, and to arrive at such 
agreements as will aid in the conduct and disposition of the proceeding. For 
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example, consideration will be given to: (1) Matters which the Board can con 
sider without the necessity of proof; (2) admissions of fact and the Zenuineness 
of documents; (3) admissibility of evidence; (4) limitation of the number of 
witnesses; (5) reducing of oral testimony to exhibit form; (6) procedure at the 
hearing, etc. If necessary, the Examiner may require further conference, op re. 
sponsive pleadings, or both. The Examiner may also on his own motion or 
on motion of any party direct any party to a proceeding (air carrier or non-air 
carrier) to prepare and submit exhibits setting forth studies, forecasts, oy esti. 
mates on matters relevant to the issues in the proceeding. 

(b) Report of prehearing conference. The Examiner shall issue a report of 
prehearing conference, defining the issues, giving an account of the results of 
the conference, specifying a schedule for the exchange of exhibits and rebuttal 
exhibits, the date of hearing, and specifying a time for the filing of objections 
to such report. The report shall be served upon all parties to the proceeding 
and any person who appeared at the conference. Objections to the report may 
be filed by any interested person within the time specified therein. The py. 
aminer may revise his report in the light of the objections presented, ‘The 
revised report, if any, shall be served upon the same persons as was the origina} 
report. Exceptions may be taken on the basis of any timely written objection 
which has not been met by a revision of the report if they are filed within the 
time specified in the revised report. Such report shall constitute the official 
account of the conference and shall control the subsequent course of the pro- 
ceeding, but it may be reconsidered and modified at any time to protect the 
public interest or to prevent injustice. 

§ 302.24 Hearings—(a) Notice. The Examiner to whom the case is assigned 
or the Board shall give the parties reasonable notice of a hearing or of the 
change in the date and place of a hearing and the nature of such hearing, 

(b) Evidence. Evidence presented at the hearing shall be limited to material 
evidence relevant to the issues as drawn by the pleadings or as defined in the 
report of prehearing conference, subject to such later modifications of the isgnes 
as may be necessary to protect the public interest or to prevent injustice and 
shall not be unduly repetitious. Evidence shall be presented in written form by 
all parties wherever feasible, as the Examiner may direct. 

(c) Objections to evidence. Objections to the admission or exclusion of 
evidence shall be in short form, stating the grounds of objections relied upon, 
and the transcript shall not include argument or debate thereon except as 
ordered by the Examiner. Rulings on such objections shall be a part of the 
transcript. 

(d) Exceptions. Formal exceptions to the rulings of the Examiner made 
during the course of the hearing are unnecessary. For all purposes for which 
an exception otherwise would be taken, it is sufficient that a party, at the time 
of the ruling of the Examiner is made or sought, makes known the action he 
desires the Examiner to take or his objection to an action taken, and his grounds 
therefor. 

(e) Offers of proof. Any offer of proof made in connection with an objection 
taken to any ruling of the Examiner rejecting or excluding proferred oral testi- 
mony shall consist of a statement of the substance of the evidence which counsel 
contends would be adduced by such testimony, and if the excluded evidence con- 
sists of evidence in documentary or written form or of reference to documents 
or records, a copy of such evidence shall be marked for identification and shall 
constitute the offer of proof. 

(f) Exrhibits. When written exhibits are offered in evidence, one copy must 
be furnished to each of the parties at the hearing, and two copies to the Ex 
aminer, unless the parties previously have been furnished with copies or the 
Examiner directs otherwise. If the Examiner has not fixed a time for the ex 
change of exhibits, the parties shall exchange copies of exhibits at the earliest 
practicable time, preferably before the hearing or, at the latest, at the com 
mencement of the hearing. 

(g) Substitution of copies for original erhibits. In his discretion, the 
Examiner may permit a party to withdraw original documents offered in evidence 
and substitute true copies in lieu thereof. 

(h) Desigination of parts of documents. When relevant and material matter 
offered in evidence by any party is embraced in a book, paper, or document com 
taining other matter not material or relevant, the party offering the same shall 
plainly designate the matter so offered. The immaterial and irrelevant parts 
shall be excluded and shall be segregated insofar as practicable. If the volume 
of immaterial or irrelevant matter would unduly encumber the record, such book, 
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r, or document will not be received in evidence, but may be marked for 
; tification, and. if properly authenticated, the relevant or material matter 
= be read into the record, or, if the Examiner so directs, a true copy of such 
matter. in proper form, shall be received as an exhibit, and like copies delivered 
py the party offering the same to opposing parties or their attorneys appearing 
at the hearing, who shall be afforded an opportunity to examine the book, paper, 
or document, and to offer in evidence in like manner other portions thereof. 

(i) Records in other proceedings. In case any portion of the record in any 
other proceeding or civil or criminal action is offered in evidence, a true copy of 
such portion shall be presented for the record in the form of an exhibit unless : 
(1) The portion is specified with particularity in such manner as to be readily 
identified ; and — Ke i 

(2) The party offering the same agrees unconditionally to supply such copies 
later, or When required by the Board; and i 

(3) The parties represented at the hearing stipulate upon the record that such 
portion may be incorporated by reference, and that any portion offered b y any 
other party may be incorporated by like reference upon compliance with sub- 
paragraphs (1) and (2) of this paragraph; and ' . 

(4) The Examiner directs such incorporation or waives the above requirement 
with the consent of the parties. a 

(j) Receipt of documents after hearing. No document or other writings shall 
be accepted for the record after the close of the hearing except in accordance with 
anagreement of the parties and the consent of the Examiner. 

(k) Transcript of hearings. WHearings shall be recorded and transcribed by 
a contract reporter of the Board under supervision of the Examiner. Copies of 
the transcript shall be supplied to the parties to the proceeding by the reporter 
at rates not to exceed the maximum rates fixed by contract between the Board 
and the reporter. 

(1) Corrections to transcript. Changes in the official transcript may be made 
only when they involve errors affecting substance. A motion to correct a tran- 
script shall be filed with the Docket Section of the Board within ten (10) days 
after receipt of the completed transcript by the Board. If no objections to the 
motion are fied within ten (10) days thereafter, the transcript may, upon the 
approval of the Examiner, be changed to reflect such corrections. If objections 
are received, the motion and objections shall be submitted to the official reporter 
by the Examiner together with a request for a comparison of the transcript with 
the stenographie record of the hearing. Aiter receipt of the report of the official 
reporter an order shall be entered by the Examiner settling the record and ruling 
on the motion. 

§ 302.25 Argument before the Examiner. (a) The Examiner shall give the 
parties to the proceeding adequate opportunity during the course of the hearing 
for the presentation of arguments in support of or in opposition to motions, and 
objections and exceptions to rulings of the Examiner. 

(b) When, in the opinion of the Examiner, the volume of the evidence or the 
importance or Complexity of the issues involved warrants, he may, either of his 
own motion, or at the request of a party, permit the presentation of oral argu- 
ment. He may impose such time limits on the argument as he may determine, 
having regard for other assignments for hearing before him. Such argument 
shall be transcribed and bound with the transcript of testimony and will be 
available to the Board for consideration in deciding the case. 

$302.26 Proposed findings and conclusions before the Examiner or the Board. 
Within such limited time after the close of the reception of evidence fixed by the 
Examiner, any party may, upon request and under such conditions as the 
Examiner may prescribe, file for his consideration briefs to include proposed 
findings and conclusions of law which shall contain exact references to the record 
and authorities relied upon. ‘The provisions of this section shall be applicable 
to proceedings in which the record is certified to the Board without the prepara- 
tion of an initial or recommended decision by the Examiner. 

§ 302.27 Action by Examiner after hearing. (a) Except where the Board 
directs otherwise, after the taking of evidence and the receipt of proposed findings 
and conclusions, if any, the Examiner shall take the following action: 

(1) Rutes, fares, charges, etc., mail compensation. In cases relating to rates, 
fares, or charges, classification, rules or regulations or practices affecting such 
matters or value of service, or mail compensation, the Examiner shall render 
an initial decision orally on the record or in writing if, before the close of the 
hearing, any party so requests, or, if no such request is made, he shall certify 
the record to the Board for decision. 
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(2) Cases subject to section 801 of the act. In cases where the action of 
Board is subject to the approval of the President pursuant to section 801 of 
act, the Examiner shall render a recommended decision orally on the reeo _ 
in writing. i rd or 

(3) Other matters. If the proceeding relates to any matte 
in subparagraphs (1) or (2) of this paragraph, the Ex 
initial decision orally on the record or in writing. 

(b) Every initial or recommended decision issued other than or 
record shall state the names of the persons who are to be served wi 
it, the time within which exceptions to such decision may be filed, and the ti 
within which briefs in support of the exceptions may be filed. In addition 
every initial decision shall state the date on which it will become final. In the 
event the Examiner certifies the record to the Board without an initial or "edie, 
mended decision, he shall notify the parties of the time within which to > 
proposed findings and conclusions with the Board and supporting briefs. : 

§ 302.28 Hffect of initial decision of Examiner. Ordinarily, the final decision 
in any proceeding covered by this part will be made by the Board. However in 
non-controversial and routine proceedings, an initial decision of an Examiner 
may under certain circumstances become the final and constitute the Board's 
ultimate disposition of the case. Therefore, unless timely exceptions to an 
initial decision of an Examiner are filed by one of the parties (including Bureay 
Counsel or an Enforcement Attorney), such decision shall, unless the Board 
upon its own motion determines to review the decision, become final and consti- 
tute the Board’s ultimate disposition of the case. The initial decision, however, 
shall become effective only upon the issuance of a Board order following expira- 
tion of the time fixed therein by the Examiner for the filing of exceptions, but in 
no case less than fifteen (15) days from its issuance. 

3 302.29 Tentative decision of the Board. (a) Except as provided in para- 
graph (b) of this section, whenever the Examiner certifies the record in a pro- 
ceeding a:rectly to the Board without issuing an initial or recommended decision 
in the matter, the Board shall, after consideration of any proposed findings 
and conclusions submitted by the parties, prepare a tentative decision and 
serve it upon the parties. ivery tentative decision of the Board shall state the 
names of the persons who are to receive copies of it, the time within which excep- 
tions to such decision may be filed, the time within which briefs in support of the 
exceptions may be filed, and the date when such decision will become final in the 
absence of exceptions thereto. If no exceptions are filed to the tentative deci- 
sion of the Board within the period fixed (which in no event shall be less than 10 
days), it shall become final at the expiration of such period unless the Board 
orders otherwise. 

(b) Notwithstanding the provisions of paragraph (a) of this section, in rule 
making proceedings or proceedings determining applications for initial licenses, 
the Board may omit a tentative decision in any case in which it finds upon the 
record that due and timely execution of its functions imperatively and unavoid- 
ably so requires. 

§ 302.30 Exceptions to initial or recommended decisions of Examiners or 
tentative decisions of the Board. Within ten (10) days after service of any 
initial or recommended decision of an Examiner or tentative decision of the 
Board, or such longer period as may be fixed therein, any party to a proceeding 
(including Bureau Counsel or an Enforcement Attorney) may file exceptions to 
such decision with the Board. Each separately numbered exception shall iden- 
tify the part of the initial, recommended or tentative decision excepted to, shall 
designate, by exact and specific reference, the portions of the record relied upon 
in support of such exception, and shall state the grounds for such exception, in- 
cluding the citation of the statutory provisions or principal authorities in support 
thereof. Any objection to a ruling, finding or conclusion which is not excepted to 
shall be deemed to have been waived, and the Board need not consider such 
objections if raised at a later time. 

§ 302.31 Briefs before the Board. Within such period after service of any 
initial or recommended decision of an Examiner or tentative decision of the 
30oard, as may be fixed therein, any party to a proceeding may file a brief before 
the Board in support of his exceptions to such decision, or in opposition to the ex 
ceptions filed by any other party. In cases where the Board or the Examiner 
is of the opinion that, because of the limited number of parties and the nature 
of the issues, the filing of opening, answering and reply briefs will not unduly 
delay the proceeding and will assist in its proper disposition, the Board or the 
Examiner may direct that the parties file briefs at different times rather than 
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at the same time. Except by special permission of the Board or the Chief 
Pxaminer, priefs shall not exceed fifty (50) pages in length and reply briefs will 
not be received. ; 

302.32. Oral argument before the Board. (a) If any party desires to argue 
a case orally before the Board he must request leave to make such argument in 
his exceptions or brief. Such request shall be filed no later than the date when 
priefs before the Board are due in the proceeding. T he Board will rule on 
such request, and if oral argument is to be allowed, all parties to the proceeding 
will pe advised of the date and hour set for such argument and the amount of 
time allowed to each such party. 

(b) Pamphlets, charts, and other written data may only be presented to the 
Board at oral argument in accordance with the following rules. All such ma- 
terial presented at the oral argument shall be limited to facts in the record of 
the case being argued. Except for maps and enlargements of exhibits, or charts 
included in briefs, all such material shall be served on all parties to the proceed- 
ing and three copies transmitted to the Dockett Section of the Board at least 
five (5) days in advance of the argument. . 

§ 302.33 Waiver of procedural steps after hearing. The parties to any pro- 
ceeding may agree to waive any one or more of the following procedural steps 
provided in §§ 302.25 through 302.32: Oral argument before the Examiner, the 
filing of proposed findings and conclusions for the Examiner or for the Board, 
a recommended decision of the Examiner, a tentative decision of the Board, ex- 
ceptions to an initial or recommended decision of the Examiner or to a ten- 
tative decision of the Board, the filing of briefs with the Board, or oral argument 
pefore the Board. 

$302.34 Petition for consideration of exceptions to initial decision which has 
become final. Where a party has, within the time allowed therefor, failed to 
file execptions to an initial decision, and such decision has become final, he may 
petition the Board for leave to file exceptions, but no such petition shall be 
granted except on a showing of unusual and exceptional circumstances, consti- 
tuting good cause for failure to make timely filing. The petition shall be ac- 
companied by the exceptions for which late filing is sought. Such exceptions 
shall comply with the requirements of § 302.30. No such petition shall be 
granted unless the exceptions raise a substantial doubt as to the correctness 
of the initial decision. A petition under this section does not affect the finality 
of the initial decision or suspend its operation. However, the Board may in its 
discretion suspend the effectiveness of such decision pending its decision on the 
petition and exceptions. 

§ 302.35. Shortened procedure. In cases where a hearing is not required by 
law, §§ 302.23 through 302.34, relating to prehearing, hearing, and post-hearing 
precodures, shall not be applicable except to the extent that the Board shall 
determine that the application of some or all of such rules in the particular 
case will be conducive to the proper dispatch of its business and to the ends 
of justice. 

§ 302.36. Final decision of the Board. Upon submittal of a case to the 
Board for final decision on the merits the Board will consider the whole record, 
including the initial or recommended decision of the Examiner or its tentative 
decision, and the exceptions thereto, will resolve all questions of fact by what it 
deems to be the greater weight of the evidence thereon, will make its decision, 
stating the reasons or basis therefor, and enter an appropriate order. 

§ 302.37 Petition for reconsideration—(a) Time for filing. A petition for 
reconsideration, rehearing or reargument may be filed by any party to a pro- 
ceeding within thirty (30) days after the date of service of a final order by the 
Board in such proceeding unless the time is shortened or enlarged by the Board, 
except that such petition may not be filed with respect to an initial decision 
which has become final through failure to file exceptions thereto. However, 
neither the filing nor the granting of such a petition shall operate as a stay 
of such final order unless specifically so ordered by the Board. After the ex- 
piration of the period for filing a petition, a motion for leave to file such pe- 
tition may be filed; but no such motion shall be granted except on a showing of 
umusual and exceptional circumstances, constiuting good cause for failure to 
make timely filing. Within ten (10) days after a petition for reconsideration, 
rehearing, or reargument is filed, any party to the proceeding may file an answer 
in support of or in opposition to the petition. 

(b) Contents of petition. A petition for reconsideration, rehearing, or re- 
argument shall state, briefly and specifically, the matters of record alleged to 
have been erroneously decided, the ground relied upon, and the relief sought. 
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If the petition is based in whole or in part, on allegations as to the conseq 
which would result from the Board’s order, the basis of such allegations shall 
be set forth. If the petition is based, in whole or in part, on new matter, such 
new matter shall be set forth, accompanied by a statement to the effect that pe. 
titioner, wih due diligence, could not have known or discovered such new matter 
prior to the date the case was submited for decision. 

(c) Successive petitions. A sucessive petition for rehearing, reargument, or 
reconsideration filed by the same party or parties, and upon substantially ‘the 
same ground as a former petition which has been considered or denied by the 
Board, will not be entertained. 

§ 302.38. Petitions for rule making—(a) Scope. Any interested person ma 
petition the Board for the issuance, amendment, modification, or repeal of any 
Economic Regulation. For purposes of this section, such proposed action will 
be termed rule making. However, the procedures set forth in this section shal] 
not apply to recommendations for rule making submitted by other 
the Government. 


(b) Form and contents. Petition for rule making shall conform to the ra 
quirements of §§ 302.3 and 302.4; and no request for the issuance ’ 
modification, or repeal of a rule which does not 
will be considered by the Board. 

(c) Procedure. 


agencies of 


» amendment, 
‘onform to such requirements 


Petitions for rule making will be given a docket number 
and will become matters of public record upon filing. No public hearing, oral 
argument, or other form of proceedings will be held directly on any such pro- 
ceeding, but if the Board determines that the petition discloses sufficient reasons 
in support of the relief requested to justify the institution of public rule making 
procedures, an appropriate notice of proposed rule making will be issued. There. 
after, the procedures to be followed will be as set forth in section 4 (b) of the 
Administrative Procedure Act. Where the Board determines that the petition 
does not disclose sufficient reasons to justify the institution of public rule mak- 
ing procedures, petitioner will be so notified together with the grounds for such 
denial. The provisions of this section shall not operate to prevent the Board, 
on its own motion, from acting on any matter disclosed in any petition. 

§ 302.39. Objections to public disclosure of information—(a) Information 
contained in paper to be filed. Any person who objects to the public disclosure 
of any information contained in any paper filed in any proceeding, or in any 
application, report, or other document filed pursuant to the provisions of the 
Civil Aeronautics Act of 1938, as amended, or any rule, regulation, or order of 
the Board thereunder, shall segregate, or request the segregation of, such in- 
formation into a separate paper amd shall file it, or request that it be filed, with 
the Examiner or the person conducting the hearing or proceeding, as the case 
may be, or with the person with whom said application, report, or document is 
required to be filed, separately in a sealed envelope, bearing the caption of the 
enclosed paper and the notation “Classified or Confidential Treatment Requested 
Under § 302.39.” At the time of filing such paper, or when the objection is 
made by a person not himself filing the paper, application, report or other docu- 
ment, within five (5) days after the filing of such paper, the objecting party 
shall file a motion to withhold the information from public disclosure, in ac- 
cordance with the procedure outlined in paragraph (d) of this section, or in 
accordance with the procedure outlined in paragraph (c) of this section if objec- 
tion is made by a Government department or a representative thereof. Not- 
withstanding any other provision of this section, copies of the filed paper and 
of the motion need not be served upon any other party unless so ordered by 
the Board. 

(b) Information contained in oral testimony. Any person who objects to the 
public disclosure of any information sought to be elicited from a witness or 
deponent on oral examination shall, before such information is disclosed, make 
his objection known. Upon such objection duly made, the witness or deponent 
shall be compelled to disclose such information only in the presence of the 
Examiner or the person before whom the deposition is being taken, as the case 
may be, the official stenographer and such attorneys for and lay representative 
of each party as the Examiner or the person before whom the deposition is being 
taken, as the case may be, shall designate, and after all present have been sworn 
to secrecy. The transcript of testimony containing such information shall be 
segregated and filed in a sealed envelope, bearing the title and docket number 
of the proceeding, and the notation “Classified or Confidential Treatment Re- 
quested Under § 302.39 Testimony Given by (name of witness or deponent).” 
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Within five (5) days after such testimony is given, the objecting person shall 
file a motion, except as hereinafter provided in paragraph (c) of this section, 
jn accordance with the procedure outlined in paragraph (d) of this section, to 
githhold the information from public disclosure. Nothwithstanding any other 
rovision of this section, copies of the segregated portion of the transcript and 
of the motion need not be served upon any other party unless so ordered by 
the Board. 

(ec) Objection by Government departments or representative thereof. In the 
ease of objection to the public disclosure of any information filed by or elicited 
fom any United States Government department, or representative thereof, 
under paragraph (a) or (b) of this section, the department making such objec- 
tion shall be exempted from the provisions of paragraphs (a), (b), and (d) 
of this section insofar as said paragraphs require the filing of a written objec- 
tion to such disclosure. However, any department, or person representing said 
department, if it so desires, may file a memorandum setting forth the reasons 
on the basis of which it is claimed that a public disclosure of the information 
should not be made. If such a memorandum is submitted, it shall be filed and 
handled as is provided by this section in the case of a motion to withhold infor- 
mation from public disclosure. 

(d) Form of motion to withhold information from public disclosure. Sub- 
ject to the exception of paragraph (c) of this section, no information covered by 
paragraphs (a) and (b) of this section need be withheld from public disclosure 
unless written objection to such disclosure is filed with the Board in accordance 
with the following procedure: 

(1) The motion shall be headed with the title and docket number of the pro- 
ceding and shall be signed by the objecting person, any duly authorized officer 
or agent thereof, or by counsel representing such person in the proceeding. 

(2) The motion shall include (i) a description of the information sought 
to be withheld, sufficient for identification of the same, and (ii) a full state- 
ment of the reasons on the basis of which it is claimed that a public disclosure 
of the information would adversely affect the interests of the objecting person 
and is not required in the interest of the public, or that the information is of a 
secret nature affecting the national defense. 

(3) Such motion shall be filed with the Examiner or the person conducting 
the hearing or proceeding, as the case may be, or with the person with whom 
said application, report, or document is required to be filed. 

If such motion relates to contracts, agreements, understandings, or arrange- 
nents filed pursuant to section 412 (a) of the Civil Aeronautics Act of 1938, as 
amended, and Part 261 of this chapter, or pursuant to Part 262 of this chapter, 
an executed original copy and two copies of such motion shall be filed. 

(e) Motions referred to the Board. The order of the Board containing its 
ruling upon each such motion will specify the extent to which, and the condi- 
tions upon which, the information may be disclosed to the parties and to the 
public, which order shall become effective upon the date stated therein, unless, 
within five (5) days after the date of the entry of the Board’s order with respect 
thereto, a petition is filed by the objecting person requesting reconsideration by 
the Board, or a written statement is filed indicating that the objecting person in 
good faith intends to seek judicial review of the Board's order. 

(f) Objections in proceeding before the Board. Notwithstanding any of the 
provisions of this section, whenever the objection to disclosure of information 
shall have been made, in the first instance, before the Board itself, the writ- 
ten motion of objection contemplated by paragraphs (a), (b), and (d) of this 
section shall not be necessary but may be submitted if the parties so desire or 
if the Board, in a particular case, shall so direct. 

§302.40 Saving clause. Repeal, revision or amendment of any Economic 
Regulation of the Board shall not affect any pending enforcement proceeding or 
any enforcement proceeding initiated thereafter with respect to causes arising 
or acts committed prior to said repeal, revision or amendment, unless the act 
of repeal, revision or amendment specifically so provides. 





SUBPART B—RULES APPLICABLE TO ECONOMIC ENFORCEMENT PROCEEDINGS 








§ 302.200 Applicability of this subpart—(a) In General. This subpart sets 
forth the special rules applicable to proceedings for enforcement of the eco- 
nomie regulatory provisions of the act, and rules, regulations, orders, limitations, 
conditions and requirements issued thereunder. For information as to other 
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applicable rules, reference should also be made to Subpart A of this part, to th 
act and to the substantative rules, regulations and orders of the Board ” 

(b) Informal complaints. Informal complaints may be made in writing With 
respect to anything done or omitted to be done by any person in contraventi 
of any provision of the act or any requirement established pursuant thereto with 
out compliance with this part. Matters so presented may, if their nature war. 
rants, be handled by the Board by correspondence or conference with the appro. 
priate persons. Any matter not disposed of informally may be made the Subject 
of a formal proceeding pursuant to this subpart. ‘The filing of an 
complaint shall not bar the subsequent filing of a formal complaint. 

§ 302.201 Formal complaints. Any person may make a formal complaint to 
the Board with respect to anything done or omitted to be done by any person 
in contravention of any economic regulatory provisions of the act, or any rule 
regulation, order, limitation, condition, or other requirement established pur- 
suant thereto. Kvery formal complaint shall conform to the requirements of 
§ 302.3, concerning the form and filing of documents. The submission of a for. 
mal complaint shall not in itself result in the institution of a formal economic 
enforcement proceeding and a hearing with respect to the complaint unless 
and until the Chief of the Office of Enforcement dockets a petition for enforce. 
ment with respect to such complaint in accordance with § 302.205. 

§ 302.202 Subscription and verification. Every formal complaint, supple 
mental complaint, answer or other pleading filed in an economic enforcement 
proceeding shall be signed by the party filing the same, or by a duly authorized 
officer, agent or attorney of such party. In addition, such documents shall be 
verified under oath by the person so signing. Such verification shall set forth 
that the person verifying the document has read the same and knows the eon- 
tents thereof and the attached exhibits, if any, and that the matters and things 
therein stated are true of his own knowledge, except such matters therein stated 
on information and belief, and as to such matters he believes them to be true, 
If the subscription and verification, or either of them, be by anyone other than 
the party filing the same or an officer or attorney of such party, the reason 
therefor must be stated and the power of attorney or other authority authorizing 
such affiant to subscribe the document and make the verification must be filed 
with the document. 

§ 302.203 Insufficiency of formal complaint. In any case where the Chief of 
the Office of Enforcement is of the opinion that a complaint does not sufficiently 
set forth the material required by any applicable rule, regulation or order of 
the Board, or is otherwise insufficient, he may advise the party filing the same of 
the deficiency and require that any additional information be supplied by 
amendment. 

§ 302.204 Satisfaction of formal complaint. Prior to the institution of an 
enforcement proceeding pursuant to § 302.205, the person complained against in 
a complaint submitted pursuant to § 302.201 shall be afforded an opportunity for 
the submission of facts, offer of settlement or proposal of adjustment, unless 
time, the nature of the grounds of the complaint, or the public interest will not 
permit. This opportunity shall be extended in writing and shall be accompanied 
by a copy of the complaint. Kesponses to such opportunities shall also be in 
writing and shall be submitted to the Board within fifteen (15) days after notice 
of complaint. 

§ 302.205 Institution of enforcement proceedings. Whenever in the opinion 
of the Chief of the Office of Enforcement there are reasonable grounds to believe 
that any provision of the act or any rule, regulation, order, limitation, condition 
or other requirement established pursuant thereto, has been or is being violated, 
that efforts to arrive at an adjustment or settlement insofar as required by 
§ 302.204 have failed, and that investigation of the alleged violation is in the 
public interest, the Chief of the Office of Enforcement may institute an economic 
enforcement proceeding by docketing a petition for enforcement. The petition 
for enforcement shall be accompanied by a formal complaint submitted pursuant 
to the provisions of § 302.201 or a complaint complying with § 302.3 which is 
verified by an Enforcement Attorney of the Board. However, if a complaint 
submitted pursuant to § 302.201 has already been served on the respondent, it may 
be incorporated by reference in the petition for enforcement. The petition for 
enforcement, and accompanying complaint, if any, shall be formally served upon 
the respondent and the complainant. The proceedings thus instituted shall be 
processed in regular course in accordance with this part. However, nothing in 
this part shall be construed to limit the authority of the Board to institute or 
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opduct any investigation or inquiry within its jurisdiction in any other manner 
according to any other procedures which it may deem necessary or proper. 

992.206 Procedure when no enforcement proceeding is instituted. (a) 
Within a reasonable time after a formal complaint has been processed, the Chief 
of the Office of Enforcement shall either institute an enforcement proceeding in 
yeordance With § 802.205 or shall advise the complainant in writing that no en- 
forcement proceeding will be instituted with respect to his complaint and the 
reasons therefor. 

(hb) The letter of the Chief of the Office of Enforcement shall be deemed an 
oder of the Board dismissing the complaint unless the complainant requests 
the Board to review such ruling in accordance with the provisions of paragraph 

e) of this section. 

(ec) Within ten days after receipt of a letter from the Chief of the Office of 
foforcement refusing to institute an enforcement proceeding with respect to a 
gmplaint, the complainant may file a motion with the Board to review such 
ation. The proceedings on such motion shall be in accordance with § 302.18. 
tpon conclusion of such proceedings, the Board shall enter an order either dis- 
missing the complaint or directing such other action as it deems appropriate. 

§302.207 Answer. Within fifteen (15) days after the date of service of a 
jetition for enforcement docketed pursuant to § 302.205, the respondent shall file 
manswer to the complaint attached thereto or referred to therein. All answers 
shall fully and completely advise the parties and the Board as to the nature of 
the defense and shall admit or deny specifically and in detail each allegation of 
the complaint unless the respondent is without knowledge, in which case, the 
respondent shall so state and his statement shall operate as a denial. Allega- 
tions of fact not denied or controverted shall be deemed admitted. Matters 
alleged as affirmative defenses shall be separately stated and numbered and 
shall, in the absence of a reply, be deemed to be controverted. 

§ 302.208 Default. Failure of a respondent to file and serve an answer within 
the time and in the manner prescribed by this part shall be deemed to authorize 
the Board, in its discretion, to find the facts alleged in the petition to be true 
and to enter such order as may be appropriate, without notice or hearing, or, in 
its discretion, to proceed to take proof, without notice, of the allegations or 
charges set forth in the complaint or order. 

§ 302.209 Reply. The Board (or the Examiner) may, in its discretion, require 
or permit the filing of a reply in appropriate cases, otherwise no reply shall be 
filed. 

§ 302.210 Parties. The parties to an economic enforcement proceeding shall 
be the Board (represented by an Enforcement Attorney), the respondent, any 
person whose formal complaint alleged violations which were later covered by 
the petition for enforcement, and any other person permitted to intervene pur- 
suant to § 302.15. 

§ 302.211 Prehearing conference. Ordinarily the issues in an economic en- 
forcement proceeding will be drawn by the pleadings and no prehearing confer- 
ence Shall be held. However, such a conference may be held where the Board or 
the Examiner believes that the fair and expeditious disposition of the proceeding 
so requires. In the event a prehearing conference is to be held it shall be con- 
ducted in accordance with § 302.23. 

§ 302.212. Admissions as to facts and documents. At any time after answer 
has been filed, any party may file with the Board and serve upon the opposing 
side a written request for the admission of the genuineness and authenticity of 
any relevant documents described in and exhibited with the request or for the 
admission of the truth of any relevant matters of fact stated in the request with 
respect to such documents. Each of the matters of which an admission is 
requested shall be deemed admitted unless within a period designated in the 
request, not less than ten (10) days after service thereof, or within such further 
time as the Board or the Examiner may allow upon motion and notice, the party 
to whom the request is directed serves upon the requesting party a sworn state- 
ment either denying specifically the matters of which an admission is requested 
or setting forth in detail the reasons why he cannot truthfully either admit or 
deny such matters. Service of such request and answering statement shall be 
made as provided in § 302.9 Any admission made by a party pursuant to such 
request is only for the purposes of the pending proceeding, or any proceeding 
or action instituted for the enforcement of any order entered therein, and 
shall not constitute an admission by him for any other purpose or be used 
against him in any other proceeding or action. 
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§ 302.213 Hearing. After the issues have been formulated, whether by the 
pleadings or otherwise, the Examiner or the Board shall give the parties reason. 
able written notice of the time and place of the hearing. 

§ 302.214. Appearance by persons not parties. With consent of the Examiner 
or the Board, appearances may be entered without request for or grant of Der- 
mission to intervene by interested persons who are not parties to a proceeding 
Such persons may, with consent of the Examiner or the Board, cross-examine g 
particular witness or suggest to any party or counsel therefor questions or 
interrogations to be propounded to witnesses called by any party, but may not 
otherwise examine witnesses and may not introduce evidence or otherwise par- 
ticipate in the proceeding. However, such persons may present to both the 
Examiner and the Board an oral or written statement of their position on the 
issues involved in the proceeding. 

§ 302.215. Offers of settlement. Any party to an economic enforcement pro- 
ceeding at any time prior to final decision thereof may submit offers of settle. 
ment er proposals of adjustment. Each such offer or proposal shall be gsyb. 
mitted in writing and addressed to the Chief of the Office of Enforcement, who 
will promptly advise the party or parties submitting same whether he will recom. 
mend acceptance thereof to the Board. If the Chief of the Office of Enforce. 
ment advises the party or parties that he will not recommend acceptance, and the 
party or parties so request in writing, he will transmit such offer or proposal di- 
rectly to the Board for its consideration and acceptance or rejection. The sub- 
mission of such offer or proposal shall not alter or delay the course of the 
proceeding unless so ordered by the Board. 

§ 302.216 Evidence of previous violations. Evidence of previous violations 
by any person of any provision of the act or any requirement thereunder found by 
the Board or a court in any other proceeding or criminal or civil action may, if 
relevant and material, be admitted in any enforcement proceeding involving 
such person. 

§ 302.217 Motion for immediate suspension of operating authority pendente 
lite. All motions for the suspension of the economic operating authority of an 
air carrier during the pendency of proceedings to revoke such authority shall 
be filed with, and decided by the Board. Proceedings on the motion shall be in 
accordance with § 302.18. In addition, the Board shall afford the parties an 
opportunity for oral argument on such motion. 


SUBPART C—RULES APPLICABLE TO MAIL RATE PROCEEDINGS 


§ 302.300 Applicability of this subpart. This subpart sets forth the special 
rules applicable to proceedings for the establishment of mail rates by the Board, 
For information as to other applicable rules, reference should be made to Sub- 
part A of this part, to the Civil Aeronautics Act, and to the substantive rules, 
regulations and orders of the Board. 

§ 302.301 Parties to the proceeding. The parties to the proceeding shall be 
the air carrier or carriers for whom rates are to be fixed, the Postmaster General, 
Bureau Counsel, and any other person whom the Board permits to intervene. 
(See § 302.15.) 

FINAL MAIL RATE PROCEEDINGS 


§ 302.302 Participation by persons other than parties. In addition to par- 
ticipation in hearings in accordance with § 302.14, persons other than parties may, 
within the time fixed for filing notice of objections to an order to show cause in 
a mail rate proceeding as provided in § 302.305, submit a memorandum of 
opposition to, or in support of, the position taken in the petition or order. Such 
memorandum shall not be received as evidence in the proceeding. 

§ 302.303 Institution of proceedings. Proceedings for the determination of 
rates of compensation for the transportation of mail may be commenced by the 
filing of a petition by an air carrier whose rate is to be fixed, or the Postmaster 
General, or upon the issuance of an order by the Board. The petition shall set 
forth the rate or rates sought to be established, the reasons supporting the 
request for a change in rate, and a detailed economic justification sufficient to 
establish the reasonableness of the rate or rates proposed. In any case where 
a carrier is operating under a final mail rate uniformly applicable to an entire 
rate-making unit as established by the Board, a petition must clearly and 
unequivocally challenge the rate for such entire rate-making unit and not only 
a part of such unit. Unless such a petition clearly and unequivocally requests 
review of the rate for the entire rate-making unit, it shall be dismissed. No 
amendment intended to cure the omission shall be given retroactive effect. 
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PROCEDURE WHEN AN ORDER TO SHOW CAUSE IS ISSUED 


§ 302.304 Order to show cause. Whether the proceeding is commenced by the 
filing of a petition or upon the Board’s own initiative, the Board may issue an 
order directing the respondent to show cause why the Board should not adopt 
such provisional findings and conclusions and such rates, as may be specified in 
the order to show cause. 

§3 2.305 Objections and answer to order to show cause. (a) Any person 
paving objections to the provisional rates specified in such order shall file with 
the Board a notice of objection within ten (10) days after the date of service 
of such order. 

(b) If such notice is filed as aforesaid, written answer and any supporting 
documents shall be filed within thirty (30) days after the service of the order 
to show cause. The Board may specify different times for filing a notice of 
objection or an answer. An answer to an order to show cause shall contain 
specific objections, and exhibits in support thereof, and shall set forth the find- 
ings and conclusions, the rates, and the supporting exhibits which would be sub- 
stituted for the corresponding items in the Statement of Provisional Findings 
and Conclusions, if such objections were found valid. 

(c) A notice or answer filed by a person who is neither a party nor a person 
ultimately permitted to intervene shall be treated as a memorandum filed under 

02.302. 
ie 302.306 Effect of failure to file notice or answer. If no notice, or if after 
notice, no answer is filed within the designated time, all parties shall be deemed 
to have waived the right to a hearing and all other procedural steps short of a 
final decision of the Board fixing rates, and the Board may thereupon, upon the 
basis of all of the documents filed in the proceeding, enter a final order fixing 
the fair and reasonable rate or rates as specified in the order to show cause. 

§ 302.307 Procedure after answer. If an answer is filed within the time 
designated in the Board’s order, a prehearing conference and hearing shall be 
held unless waived by all parties. The issues shall be limited to those specifically 
raised by the answer, except that at the prehearing conference, the Examiner 
may permit the parties to raise such addditional issues as he deems necessary to 
a full and fair determination of a fair and reasonable rate. (Reference should 
be made to Subpart A of this part for rules applicable to hearings.) 

§ 302.308 Evidence. All direct evidence shall be in writing and shall be filed 
in exhibit form in advance of the hearing unless, for good cause shown, the 
Examiner otherwise directs. 


PROCEDURE WHEN NO ORDER TO SHOW CAUSE IS ISSUED 


§ 302.309 Hearing to be ordered. When no order to show cause is to be issued 
by the Board, the Board will order a hearing before an Examiner similar to that 
provided for in §§ 302.307 and 302.308, except that the issues at such hearing 
shall be formulated initially at a prehearing conference. 


TEMPORARY RATE PROCEEDINGS 


§ 302.310 Procedure for firing temporary mail rates. (a) At any time during 
the pendency of a proceeding for the determination of final mail rates, the Board, 
upon its Own initiative, or on petition by the carrier whose rates are in issue 
or the Postmaster General, may fix temporary rates of compensation for the 
transportation of mail subject to downward or upward adjustment upon the 
determination of final mail rates. 

(b) The procedure for determining temporary mail rates shall be the same 
as for the determination of final mail rates, except that: 

(1) Notice of objections to the Board’s show cause order proposing tem- 
porary mail rates must be filed by any party or petitioner for intervention within 
8 days, and an answer within 15 days, of the time such order is served: 

(2) Failure to file notice of objections within the 8-day period shall be deemed 
to be a waiver of all further procedural steps before final decision, including 
hearing and a tentative decision, and the proceeding will stand submitted to 
the Board for final decision ; 

(8) Upon the conclusion of the hearing after objections and answer have been 
filed, the examiner shall immediately certify the entire record to the Board for a 
tentative decision ; 

(4) Neither proposed findings and conclusions and supporting briefs nor oral 
argument will be permitted, except upon the Board’s request. 
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(5) After the issuance by the Board of a tentative decision, the parties shalj 
have 10 days in which to file exceptions and supporting reasons. If no excep. 
tions are filed within the prescribed time, the tentative decision shall Without 
further proceedings become the final decision of the Board. If exceptions are 
duly filed, the proceeding will stand submitted to the Board for final decision ag 
of the time of such filing. 

(c) In absence of a convincing showing that it will result in substantial 
prejudice to any party or delay the proceeding, the examiner shall require the 
parties to submit all their testimony in writing and shall closely limit CTrOgs- 
examination to the essential issues (bearing in mind the purpose and urgeney 
of fixing temporary mail rates together with the fact that such temporary Tates 
are subject to downward or upward adjustment upon the fixing of fina] rates) 
and shall in all other respects urgently expedite the proceeding. 


[Regs., Serial No. PR-15, 17 F. R. 7040, Aug. 1, 1952 
INFORMAL MAIL RATE CONFERENCE PROCEDURE 


§ 302.511 Invocation of procedure. Conferences between members of the 
Board’s staff, representatives of air carriers, the Post Office Department and 
other interested persons may be called by the Board’s staff for the purpose of 
considering and clarifying issues and factual material in pending proceedings 
for the establishment of rates for the transportation of mail. 

§ 302.312 Scope of conferences. The mail rate conferences shall be limited 
to the discussion of, and possible agreement on, particular issues and related 
factual material in accordance with sound rate-making principles. The duties 
and powers of the Board’s staff in rate conferences essentially will not be differ. 
ent, therefore, from the duties and powers it has in the processing of rate cages 
not involving a rate conference. The staff function in both instances is to pre- 
sent clearly to the Board the issues and the related material facts, together with 
recommendations. The Board will make an independent determination of the 
soundness of the staff’s analyses and recommendations. 

§ 302.313 Participants in conferences. The persons entitled to be present in 
mail rate conferences will be the representatives of the carrier whose rates are 
in issue, the staff of the Postmaster General, and the Board’s staff. No other 
person will attend uuless the Board’s staff deems his presence necessary in the 
interest of one or more purposes to be accomplished, and in such case his par- 
ticipation will be limited to such specific purposes. No person, however, shall 
have the duty to attend merely by reason of invitation by the Board’s staff. 

§ 302.314 Conditions upon participation—(a) Nondisclosure of information. 
As a condition to participation, every participant, during the period of the con- 
ference and for 90 days after its termination, or until the Board takes pubiic 
action with respect to the facts and issues covered in the conference, whichever 
is earlier: (1) Shall, except for necessary disclosures in the course of en- 
ployment in connection with conference business, hold the information obtained 
in conference in absolute confidence and trust; (2) shall not deal, directly or 
indirectly, for the account of himself, his immediate family, members of his firm 
or company, or as a trustee, in securities of the carrier involved in the rate con- 
ference except that under exceptional circumstances special permission may be 
obtained in advance from the Board; and (3) shall adopt effective controls for 
the confidential handling of such information and shall instruct personnel under 
his supervision, who by reason of their employment come into possession of 
information obtained at the conference, that such information is confidential 
and must not be disclosed to anyone except to the extent absolutely necessary 
in the course of employment, and must not be misused. The word “information”, 
as used in paragraph (b) of this section, shall refer only to information obtained 
at the conference regarding the future course of action or position of the Board 
or the Board’s staff with respect to the facts or issues discussed at the conference. 

(b) Signed statement required. Every representative of a carrier actually 
present at any conference shall sign a statement that he has read this entire 
instruction and promises to abide by it and advise any other participant to 
whom he discloses any confidential information of the restrictions imposed 
above. Every representative of the Postmaster General actually present at any 
conference shall, on his own behalf, sign a statement to the same effect. 

(c) Presumption of having conference information. A director of any carrier, 
which has had a representative at the conference, who deals either directly or 
indirectly for himself, his immediate family, members of his firm or company, 
or as a trustee, in securities of the air carrier involved in the conference, during 
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the restricted period set forth above, shall be presumed to have come into pos- 
session of information obtained at the conference knowing that such information 
was subject to the restrictions imposed above; but such presumption can be 
i Compliance report required. Within ten (10) days after the expiration 
of the time specified for keeping conference matters confidential every partici- 
pant, as defined in this section, shall file a verified compliance report with the 
gecretary of the Board stating that he has complied in every respect with the 
i nditions of this section, or if he has not so complied, stating in detail in what 
ane he has failed to comply. sake : é 

(e) Persons subject to the provisions of this section. kK or the purposes of this 
section, participants shall include (1) any representative of any carrier and any 
representative of the Postmaster General actually present at the conference ; (2) 
the carrier and the officers of any carrier which has had a representative at the 
conference; (3) the directors of any carrier, which has had a representative at 
the conference, the members of any firm of attorneys or consultants, which has 
had a representative at the conference, and the members of the Postmaster Gen- 
eral’s staff, who come into possession of information obtained at the conference, 
knowing that such information is subject to the restrictions imposed in this 
section.” . . 

§302.315 Information to be requested from carrier. With respect to the rate 
for the future period, the carrier will be requested to submit detailed estimates 
as to traffic, revenues and expenses by appropriate periods and the investment 
which will be required to perform the operations for a full future year. Full and 
adequate support shall be presented for all estimates, particularly where such 
estimates deviate materially from the carrier’s past experience. With respect to 
the rate for a past period, essentially the same procedure shall be followed. 
Other information or data likewise may be requested by the Board’s staff. All 
data submitted by the carrier shall be certified by a responsible officer. 

§ 302.316 Staff analysis of data for submission of answers thereto. After a 
careful analysis of these data, the Board’s staff will, in most cases, send the 
carrier what might be termed a statement of exceptions showing areas of differ- 
ences. Where practicable, the carrier may submit its answer to these exceptions. 
Conferences will then be scheduled to work out a clear understanding and resolu- 
tion of the issues and facts from the standpoint of sound ratemaking principles. 

§302.317 Availability of data to Post Office Department. The representatives 
of the Postmaster General shall have access to all conference data and, insofar 
as practicable, shall be furnished copies of all pertinent data prepared by the 
Board’s staff and the carrier, and a reasonable time shall be allowed to get 
acquainted with the facts and issues and to make any presentation deemed 
necessary. 

§302.318 Post-conference procedure. The rate conferences not being in the 
nature of proceedings, no briefs, or argument, or any formal steps, will be enter- 
tained by the Board. The form, content and time of the staff’s presentation to 
the Board are entirely matters of internal procedure. Any participant is at 
liberty, however, further to urge his contentions by way of memoranda addressed 
to the Board’s staff and may request that such memoranda be presented to the 
Board as a more effective way of stating his position. 

§302.319. Effect of conference agreements. No agreements or understanding 
reached in rate conferences as to facts or issues shall in any respect be binding 
on the Board or any participant. Any party to mail rate proceedings will have 
the same rights to file an answer and take other procedural steps as though no 
rate conference had been held. The fact, however, that rate conferences were 
held and certain agreements or understandings may have been reached on certain 
facts and issues renders it proper to provide that upon the filing of an answer 
by any party to the rate proceeding all issues going to the establishment of a 
tate Shall be open, except insofar as limited in prehearing conference in accord- 
ance with § 302.23. 

§ 302.320 Waiver of $§ 302.313 and 302.314. After the termination of a mail 
rate conference hereunder, the carrier, whose rates were in issue. may petition 
the Board for a release from the obligations imposed upon it and all other persons 
by §§ 302.313 and 302.314. Th Board will grant such petition only after a de- 





* Restrictions upon the Board’s staff on disclosure of confidential information and dealing 
2 air carrier securities have existed for some time under limitations established pursuant 
to the Civil Aeronautics Act of 1938, as amended, page C2X27 of the Federal Personnel 


ai 
Manual of the Civil Service Commission, and section 93 of the Criminal Code. 
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tailed and convincing showing is made in the petition and supporting exhibits 
and documents that there is no reasonable possibility that any of the abuses 
sought to be prevented will occur or that the Board’s processes will in any wa 
be prejudiced. There will be no hearing or oral argument on the petition an 
the Board will grant or deny the request without assigning reasons therefor, 

§ 302.32 Time of commencing and terminating conference. At the com. 
mencement of an informal mail rate conference pursuant to this Section, the 
members of the Board’s staff conducting such conferences shall issue t ’ 
person present at such conference a written statement to the effect that such 
conference is being conducted pursuant to this section and Stating the time of 
commencement of such conference ; and at the termination of such conference the 
members of the Board's staff conducting such conference shall note in Writing 
on such statement the time of termination of such conference. 


0 each 


SUBPART D—RULES APPLICABLE TO EXEMPTION PROCEEDINGS 


® 


§ 302.400 Applicability of this subpart. This subpart sets forth the special 
rules applicable to a proceeding on an application filed by an air carrier with the 
soard for an exemption, pursuant to section 1 (2) or 416 (b) (1) of the act. 
from any of the requirements of the act, or any rule, regulation, term, condition, 
or limitation prescribed thereunder. For information as to other applicable 
rules, reference should be made to Subpart A of this part, to the Civil Aero. 
nautics Act, and to the substantive rules, regulations and orders of the Board, 

§ 302.401 Filing of application—(a) Filing. An application for exemption 
shall conform to the formal requirements of §§ 302.3 and 302.4. Such applica- 
tion shall be assigned a docket number and any additional documents filed in 
connection with such exemption shall be identified by the assigned docket 
number. 

§ 302.402 Contents of application—(a) Title. An application filed pursuant 
to this subpart shall be entitled “Application for Exemption”. 

(b) Factual detail. The application shall set forth the section or sections of 
the act, or the rule, regulation, term, condition, or limitation prescribed there 
under from which exemption is desired and shall state in detail the facts relied 
upon to establish that the enforcement of the provisions from which exemption 
is sought, is or would be an undue burden upon the applicant by reason of the 
limited extent of, or unusual circumstances affecting, the operations of such 
applicant and that enforcement of such provision is not in the public interest, 

(c) Supporting evidence. The application shall be accompanied by a state 
ment of economic data or other matters which the applicant desires the Board to 
officially notice, and by affidavits establishing such other facts as the applicant 
desires the Board to rely upon. 

(d) Record of service. An application shall indicate the names of the parties 
served as required by § 302.408. 

§ 302.403 Service of application—(a) Manner of service. An application for 
exemption shall be served as provided by § 302.8. 

(b) Persons to be served. Except in the case of an application for an exemp- 
tion from sections 403 and 404 of the act or an application for exemption which 
will permit the applicant to render irregular services only other than between 
specified points, a copy of an application shall be served on the following parties 
who shall be presumed to have an interest in the subject matter of the applica- 
tion: (1) Any air carrier which is authorized to render regular service to any 
point involved in the application; (2) any person whose application for a certif- 
cate of public convenience and necessity, or for an exemption, authorizing 
regular service to or from any such point has been filed with, and has not finally 
been disposed of by, the Board; (3) the chief executive of any State, Territory, 
or possession of the United States in which any such point is located; and (4) 
the chief executive of the city, town, or other unit of local government at any 
such point located in the United States or any territory or possession thereof. 

(c) Additional service of notice. The Board may, in its discretion, order addi- 
tional service made on such person or persons as the facts of the situation 
warrant. 

§ 302.404 Posting of application. The Board shall cause a copy of every 
application for exemption filed with it to be posted promptly on a public bulletin 
board at its principal offices in Washington, D. C. 

§ 302.405 Dismissal of incomplete application—(a) Dismissal. ‘The Board 
may, on its own motion or the motion of any party in interest, dismiss an appli 
cation for exemption which fails in any material respect to comply with the 
requirements of this part. 
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(b) Additional data. The Board may request the filing of additional data with 
respect to any application for exemption or any answer or reply filed by a party 
in interest in connection therewith. “ae 
~ 302.406 Answers to applications for exemptions. Within ten (10) days 
after filing of an application for exemption, any party in Interest may file an 
qnswer in Support of or in opposition to the grant of a requested exemption. 
Such answer shail set forth in detail the reasons why the party believes the 
exemption should be granted or denied. The answer shall be accompanied by a 
statement of economic data or other matters which it is desired that the Board 
offi jally notice, and by affidavits establishing such other facts as are relied upon. 

¢302.407 Reply. Within seven (7) days after service of an answer, an appli- 
cant for exemption may file a reply thereto in conformity with the provisions of 
§ 302.402. s : ee ive 

§ 302.408 Request for hearing. Although in the usual course of disposition 
of an application for exemption no formal hearing will be granted to the appli- 
cant or to a party in interest opposing such exemption, the Board may, in its 
discretion, order such proceeding set down for hearing. Any applicant, or any 
party in interest opposing an application, who desires to request a hearing on an 
application for exemption shall set forth in detaii in his request the reasons why 
the filing of affidavits or other written evidence will not permit the fair and 
expeditious disposition of the application, and, to the extent that such request 
js dependent upon factual assertions, shall accompany such request by affidavits 
establishing such facts. In the event a hearing is ordered by the Board, Subpart 
Aof this part shall govern the proveedings. 

§302.409 Exemptions on the Board’s initiative. Notwithstanding the other 
provisions of this subpart, the Board may, upon request but without notice or 
hearing, enter orders exempting air carriers from the requirements of any pro- 
vision of the act, or any rule, regulation, term, condition, or limitation prescribed 
thereunder, in conformity with sections 1 (2) or 416 (b) (1) of the act. 


SUBPART E—RULES APPLICABLE TO PROCEEDINGS WITH RESPECT TO RATES, 
FARES AND CHARGES 


§302.500 Applicability of this subpart. This subpart sets forth the special 
rules applicable to proceedings with respect to rates, fares and charges. For 
information as to other applicable rules, reference should be made to Subpart A 
of this part, to the Civil Aeronautics Act, and to the substantive rules, regula- 
tions and orders of the Board. 

§302.501 Institution of proceedings. A proceeding to determine rates, fares, 
or charges for the transportation of persons or property by aircraft, or the law- 
ful classification, rule, regulation, or pactice affecting such rates, fares or charges, 
may be instituted by the filing of a petition or complaint by any person, or by the 
issuance of an order by the Board. 

§ 302.502 Contents of petition or complaint. If a petition or complaint is filed 
it shall state the reasons why the rates, fares, or charges, or the Classification, 
tile, regulation, or practice complained of are unlawful and shall support such 
reasons with a full factual analysis. 

§302.503 Dismissal of petition or complaint. If the Board is of the opinion 
that a petition or complaint does not state facts which warrant an investigation 
or action on its part, it may dismiss such petition or complaint without hearing. 

§302.504 Order of investigation. The Board on its own initiative, or if it is 
of the opinion that the facts stated in a petition or complaint warrant it, may 
issue an order instituting an investigation of the lawfulness of any present or 
proposed rates, fares, or charges for the transportation of persons or property 
by aircaft or the lawfulness of any classification, rule, regulation, or practice 
affecting such rates, fares, or charges, and assigning the proceeding for hearing 
before an examiner. (Reference should be made to Subpart A of this part for 
tiles applicable to hearings. ) 

§302.505 Complaints requesting suspension of tariffs. (a) Formal com- 
plaints seeking suspensions of tariffs pursuant to section 1002 (<) of the act shall 
fully identify the tariff and include reference to the name of the publishing 
carrier or agent, to the CAB number, and to specific items or particular pro- 
visions protested or complained against. The complaint should indicate in what 
Tespect the tariff is considered to be unlawful, and state what complainant 
suggests by way of substitution. 

(b) A complaint requesting suspension of any tariff filed under the act ordi- 
marily will not be considered unless made in conformity with this section and 
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filed with the Board at least fifteen (15) days before the effective date og the 
tariff. In an emergency satisfactorily shown by complainant, and Within the 
time limits herein provided, a telegraphic complaint may be sent to the Board 
and to the publishing carrier or agent stating the grounds relied upon, but gyq, 
telegraphic complaint must immediately be confimed by complaint fileq and 
served in accordance with this section. 

§ 302.506. Burden of going forward with the evidence. At any hearing inyoly. 
ing a change in a rate, fare, or charge for the transportation of persons or pro 
erty by aircraft, or the lawful classification, rule, regulation, or practice affecting 
such rate, fare, or charge, the burden of going forward with the evidence shal] 
be upon the person proposing such change to show that the proposed changed rate 
fare, charge, classification, rule, regulation or practice is just and reasonable, and 
not otherwise unlawful. 


SUBPART F—RULES APPLICABLE TO PROCEEDINGS FOR LEAVE TO CONDpe? 
CHARTER TRIPS OR SPECIAL SERVICES 


§ 302.600 Applicability of this subpart. This subpart sets forth the speciaj 
rules applicable to proceedings brought by air carriers holding certificates of 
public convenience and necessity who seek to obtain Board approval to perform 
charter trips or special services in overseas or foreign air transportation to 
points or areas where such service would otherwise be contrary to the provisions 
of § 207.8 of this chapter. 

§ 301.601 Petitions to conduct charter trips or special services into areug pro- 
tected by § 207.8 of this chapter. (a) Petitions filed pursuant to this section 
need not conform to the requirements of §§ 302.3 and 302.4 but must be sup. 
mitted in triplicate, signed by a managing oflicer of the company. Such petition 
shall set forth the proposed date(s), number of trips, and area(s) or point(s) 
between which the service is desired to be performed, together with the equip. 
ment to be utilized, the approximate number of passengers or amount and kind 
of cargo to be carried, and the compensation to be received. In the case of charter 
trips, a copy of the proposed charter agreement(s) shall be annexed to the peti- 
tion. A copy of the petition, together with all supporting documents, shall be 
served upon the air carrier certificated to serve the points or areas concerned 
at its principal office, and proof of such service shall accompany the petition 
when filed with the Board. 

(b) The air carrier certificated to serve the points or areas concerned shall 
have five days (not including Saturday or Sunday or legal holidays) after the 
filing of such a petition in which to file notice of objections thereto, if any, with 
the Board and if such notice is filed, an additional ten days (not including Satur- 
day or Sunday or legal holidays) in which to file supporting reasons or argu- 
ments as to why the petition should not be granted in the public interest. Such 
objections shall include a statement as to the objecting carrier's ability to handle 
the traffic and may, if desired, include the terms upon which the service requested 
would be performed by it. 

(c) Thereafter the Board will grant the petition to such extent and subject to 
such terms and conditions as it finds to be in the public interest. Petitions for 
the approval of service which it finds not in the public interest will be denied. 


APPENDIx F 


Regulations 
Serial Number PR-7 


UNITED STATES OF AMERICA, CIVIL AERONAUTICS BOARD 
Washington, D. C. 


(Procedural regulations, promulgation of part 303; adopted, September 15, 
1950; effective, September 15, 1950) 


RULES OF PRACTICE IN AIRCRAFT ACCIDENT INQUIRIES 


At the present time the Procedural Regulations of the Board do not contain 
provisions which make known to the public its procedures in aircraft accident 
inquiries. The purpose of this Part is to fill that gap by making available to 
the public information concerning the procedures followed by the Board in 
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eich inquiries. Part 303 is not intended to prescribe any new procedures, for 
it is designed merely to codify and publish the procedures which the Board 
has followed for many years. , 

An aircraft accident inquiry is held solely for the purpose of discovering the 
facts, conditions, and circumstances concerning an aircraft accident in order 
to determine the probable cause of the accident and to ascertain the measures 
which will best tend to prevent similar accidents in the future. Such inquiries 
are not held for the purpose of determining the rights or liabilities of private 
parties, and the Board makes no attempt to do so. The procedures followed 
py the Board in such inquiries are adapted to the special nature of the in- 
quiries. It is believed that the Board’s procedures as set forth in Part 303 are 
self-explanatory. f 
Since this Part is a rule of agency procedure and practice, notice and public 
procedure are not necessary. 

In consideration of the foregoing, the Civil Aeronautics Board hereby pro- 
mulgates a new Part 305 of the Procedural Regulations to read as follows, etffec- 
tive September 15, 1950: 


PART 308—RULES OF PRACTICE IN AIRCRAFT ACCIDENT INQUIRIES 


$303.0 Applicability of part. The provisions of this Part shall govern all 
gireraft accident inquiries conducted by the Civil Aeronautics Board under the 
authority of Title VIL of the Civil Aeronautics Act of 1938, as amended, unless 
otherwise specifically ordered by the Board. 

§303.1 Nature of inquiry. Aircraft accident inquiries are held by the Board 
as a part of the investigation of accidents involving aircraft in order to deter- 
mine the facts, conditions, and circumstances relating to each accident and the 
probable cause thereof and to ascertain measures which will best tend to pre- 
yent similar accidents in the future. It is purely a fact-finding procedure, and 
there are no formal pleadings or issues and no adverse parties. Aircraft acci- 
dent inquiries are not subject to the provisions of Secs. 4, 5, 7, 8, or 10 of the 
Administrative Procedure Act. 


INITIAL PROCEDURE 


§ 303.2 Institution of inquiry. The Director, Bureau of Safety Investigation, 
shall, on behalf of the Board, order an inquiry into an accident involving aircraft 
whenever he deems it necessary in the public interest. 

§303.38 Designation of Presiding Officer. The Director, Bureau of Safety In- 
vestigation, shall designate in writing a Presiding Officer to conduct the inquiry. 

§ 303.4 Notice of inquiry. The Presiding Officer shall designate a time and 
place for the inquiry which meets the needs of the Board and gives due con- 
sideration to the convenience of the witnesses. The time sud place of the inquiry 
shall be published in the Notices Section of the Federal Kegister prior to the date 
of the inquiry, unless such notice is impractical or unnecessary.’ 

§303.5 Investigator-in-Charge. An employee of the Board shall be designated 
to serve as the Investigator-in-Charge. It shall be his responsibility to direct the 
investigation in the field and to serve on the Board of Inquiry. 

§308.6 Board of Inquiry. The Board of Inquiry shall be composed of the 
Presiding Officer, the Investigator-in-Charge, and such other persons as are 
appointed by the Director, Bureau of Safety Investigation. It shall be the duty of 
the Board of Inquiry to secure in the form of a public record all known facts per- 
taining to the cause of the accident and the surrounding circumstances and con- 
ditions from which corrective action may be formulated. 


CONDUCT OF INQUIRY 


§ 308.11 Powers of Presiding Officer. A Presiding Officer shall have the fol- 
lowing powers: 
(a) To give notice concerning and hold inquiries; 
(b) To adjourn, continue, or postpone inquiries ; 
(c) To administer oaths and affirmations; 
(d) To examine witnesses; 





1The Board ordinarily gives personal notice to all known interested persons and also 
publicizes the inquiry by a press release to aviation trade journals and local newspapers 
hear the scene of the accident. 
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(e) To issue subpoenas and to take or cause depositions to be taken ; 
accordance with the provisions of § 1004 of the Civil Aeronautics Act of 19388 
as amended; : 

(f) To rule upon the admissibility of and receive evidence; 

(g) To regulate the course of the inquiry ; 

(h) To dispose of procedural requests or similar matters; and 

(i) To take any other action necessary or incident to the orderly conduct 
of such proceedings. 

§ 303.12 Havamination of witnesses. All questions shall be asked by the 
Presiding Officer or by other members of the Board of Inquiry. Questions from 
other persons shall be signed and submitted separately in writing to the Pre. 
siding Officer, and they shall be asked by the Presiding Officer if he finds them 
proper and relevant to the proceeding. 

§ 303.13 Hvidence. The Presiding Officer shall receive all testimony ang 
exhibits which might be of aid in determining the cause of the accident. He may 
exclude any testimony or exhibits which are not pertinent to the inquiry or 
which are merely cumulative. He may withhold from public disclosure any 
evidence, pending a final determination by the Board as to whether it is in the 
public interest to release such evidence. 

§ 303.14 Recommendations by interested persons. Any person may submit 
his recommendat:ons as to the proper conclusions to be drawn from the testimony 
and exhibits submitted at the inquiry. Such recommendations may be sub- 
mitted by a written brief either at or after the inquiry, provided that the Pre 
siding Officer may in his discretion permit such recommendations to be presented 
orally at the close of the inquiry. Five copies of such briefs shall be submitted, 
and they shall be made a part of the docket. 

§ 303.15 Stenographic transcript. A verbatim report of the inquiry shall be 
taken. Copies of the transcript may be obtained by any interested person from 
the official reporter upon payment of the fees fixed therefor. 

§ 303.16 Docket. The docket of any inquiry shall include the transcript, 
exhibits, briefs, and all other information concerning the accident which the 
Board has not ordered to be withheld from the public. A copy of the docket 
shall be made available to any person for review at the Washington office of the 
Board. Photostatic copies of exhibits may be obtained from the Chief of the 
Docket Section upon paying the cost of such copies. 

§ 303.17 Investigation to remain open. Safety investigations are never 
officially closed but are kept open for the submission of new and pertinent evi- 
dence. If the Director of the Bureau of Safety Investigation finds that such 
evidence is relevant and probative, it may be made a part of the docket, unless 
the Board orders it to be withheld from public disclosure. 

§ 303.18 Withholding of information. Any person may make written objec- 
tion to the public disclosure of information contained in any report or document 
filed pursuant to this part or the provisions of the Civil Aeronautics Act of 1988, 
as amended, or of information obtained by the Board pursuant to the provisions 
of this part or the act, stating the grounds for such objection. Whenever such 
objection is made, the Board shall order such information withheld from public 
disclosure when, in its judgment, a disclosure of such information would ad- 
versely affect the interests of such person and is not required in the interest of 
the public. 


BOARD REPORT 


§ 303.21 Basis of report. The Board’s report as to the facts, conditions, and 
circumstances relating to the accident and the probable cause thereof shall be 
based upon the docket of the inquiry, together with any other information which 
has come to the attention of the Board and its staff. 

§ 303.22 Supplemental report. Upon receipt of any newly discovered evi- 
dence, the Board, after due consideration, may issue a supplemental report if 
it finds that such evidence warrants such action. 

[Secs. 205, 701, 702, 1004; 52 Stat. 984, 1012, 1013, 1021; 49 U. S. C. 425, 581, 582, 644] 

By the Civil Aeronautics Board: 


[SEAL] M. C. MULLIGAN, Secretary. 
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APPENDIX G 
Regulations 
Serial Number BR-8 


UNITED STATES OF AMERICA CIVIL AERONAUTICS BOARD, 
Washington, D. C. 


(procedural Regulations, Promulgation of Part 311: Adopted September 15, 
1950 ; effective, September 15, 1950) 


DISCLOSURE OF AIRCRAFT ACCIDENT INVESTIGATION INFORMATION 


At the present time, the Procedural Regulations of the Board do not contain 
provisions regarding the disclosure by Board employees of information obtained 
during the course of an investigation of an accident involving aircraft. The 
purpose of this Part is to make provision therefor and to regulate the conduct 
of its employees in regard to the disclosure of aircraft accident investigation 
information. 

The Board is required by section 702 of the Civil Aeronautics Act (49 U. 8. C. 
582) to investigate such accidents and report the facts, conditions, and circum- 
stances relating to each accident and the probable cause thereof, and to make 
such recommendations as, in its opinion, will tend to prevent similar accidents 
in the future. 

To perform this function, the Board has appointed air safety investigators 
who are assigned to the investigation of aircraft accidents. However, the Board’s 
staff of accident investigators is very small in relation to the great number of 
accidents which must be investigated. In the fiscal year 1949 alone, more than 
7,500 accidents involving aircraft were reported to the Board. Since the Board 
has less than 30 field employees assigned to accident investigation duties, “on 
the spot” investigations of such accidents have necessarily been limited to those 
kinds of accidents most likely to be productive of information leading to future 
improvements in air safety, even though valuable information as to aviation 
safety might have been obtained through such investigation of all accidents. 
Furthermore, the Board must employ specialists in aircraft design, metallurgy, 
aerodynamics, power plants, meteorology, electronics, and other technical phases 
of aviation. However, the Board is able to employ only one or two specialists 
in some of these technical fields. It cannot be predicted when a major crash will 
occur, and all Board investigators must be instantly ready to proceed to the 
scene of an accident immediately after it occurs. It would, therefore, sub- 
stantially interfere with the performance of the Board’s accident investigation 
duties if its employees were compelled to testify in all the cases of which they 
gain personal knowledge in the performance of their official duties with the 
Board. 

The Board is not unmindful, however, of the possible hardships which con- 
front private litigants, who often have great difficulty in establishing the facts 
relating to an aircraft accident. In order to preserve the wreckage, it is gen- 
erally placed under guard and the public kept at a distance. However, air 
carriers and aircraft manufacturers are frequently invited to participate in the 
field investigation since their detailed technical and operating knowledge can 
contribute to the discovery of important evidence bearing upon the accident. 
Such participation in the public interest does however, allow them a degree of 
access to factual information regarding the accident not accorded to injured 
parties or the dependents of deceased persons who, not having the requisite 
technical background, are not permitted to take part in the investigation of the 
accident and, therefore, would not have equal access to such information. It 
would be an injustice in such cases for the Board to withhold from injured 
parties the only source of the facts in an accident investigation as to facts 
which are known only to those participating in an accident investigation. In 
light of the foregoing, the Board believes it to be in the interest of the public 
to release to all interested parties all factual information: regarding an air- 
craft accident in its possession and to allow its employees to testify as to facts 
known to them when it is convinced that such facts cannot reasonably be estab- 
lished by anv other witness or method. 

Section 205 (b) of the Act authorizes the Board to cooperate with state 
and local authorities in connection with matters arising under the act, and the 
Board believes it is in the public interest to cooperate with local authorities 
in investigations conducted by them in fulfillment of local governmental obliga- 
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tions. Therefore, the Board has decided to permit its employees to testify ag ty 
facts in coroners’ investigations and grand jury proceedings conducted by ; 
state or local government without regard to the availability of other Witnesses 

The Board has consistently interpreted section 701 (e) thereof as forbidding 
the giving of opinion testimony by Board air safety investigators in ciyj] Suits 
between private litigants. The opinions of these experts, upon which the Board 
relies heavily in making its findings as to probable cause and recommendations in 
accident reports, are so inextricably entwined with the report that the basic 
purpose of section 701 (e) would be defeated were such opinion testimony 
permitted. Furthermore, apart from the provisions of 701 (e), the use of Board 
investigators as experts to give opinion testimony in civil suits between private 
parties would impose a serious burden on the Board’s investigative Staff, and 
would seriously interfere with the functioning of the Board's investigative pro- 
cesses. Consequently, the Board has prohibited its investigators from Serving 
as expert witnesses or giving opinion testimony with regard to accidents investi- 
gated by them. 

Since this regulation provides a rule of agency organization, procedure, and 
practice, notice and public procedure hereon are unnecessary. 

In consideration of the foregoing, the Civil Aeronautics Board hereby amends 
the Procedural Regulations by adding a new Part 311 to read as follows, effective 
September 15, 1950: 


PART 311—DISCLOSURE OF AIRCRAFT ACCIDENT INVESTIGATION INFORMATION 


§311.1 Finding as to the public interest. All accident reports and underlying 
papers in the office of the Bureau of Safety Investigation are in the custody of 
the Secretary of the Board subject to access by employees of the Board for 
purposes relating to their official duties. Employees have no control of such 
reports and papers, and no discretion with regard to permitting the use of them 
for any other purpose except as provided in this part. Employees are hereby pro- 
hibited from giving out any such reports, papers, or copies thereof to private 
parties or to local officers, or to testify in any court as to information in such 
reports or papers, or to produce such reports, papers, or copies thereof in any 
court (whether in answer to subpoenas duces tecum or otherwise) except as pro- 
vided in this part. Making such reports or underlying papers public other than 
provided in this part is deemed to be contrary to the public interest and is hereby 
prohibited. 

§ 311.2 Release of information concerning accidents. Information secured by 
the Board concerning accidents involving aircraft may be released only as 
follows: 

(a) Regional Offices. Chiefs of Regions shall, upon request, release the follow- 
ing information concerning any accident at any time during or after the investi- 
gation of the accident: 

(1) Place and date of the accident ; 

(2) Make, model, identification mark, and registered owner or operator 
of the aircraft involved; 

(3) Names and addresses of the crew and other occupants of the aircraft 
or persons injured in the accident; and 

(4) Information relating to any fatalities resulting from the accident and 
to the condition of injured persons (disclosure of this information must be 
qualified by the statement that such information is based on reports of 
physicians or hospitals). 

(b) The Washington Office. The Director of the Bureau of Safety Investiga- 
tion or such person in the Washington office as he may designate shall, upon 
request, release the information described in § 311.2 (a) above. In addition, 
the Director or such designee shall, upon request: 

(1) Release the names of witnesses and their addresses : 

(2) Make replies as to facts in answer to specific inquiries, either verbal 
or written, concerning aircraft accidents, and shall furnish copies of docu- 
ments in accident files, provided the expense of making such copies is borne 
by the recipient. In both instances, however, any suggestion, opinion, or 
recommendation made by any employee of the Board or any employee of 
the Civil Aeronautics Administration, when acting on behalf of the Board, 
shall be omitted; and 

(3) Make available for inspection that portion of the file containing data 
pertinent to the accident but shall not make available that portion of the 
file containing any opinion, suggestion, or recommendation of any employee 
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of the Board or any employee of the Civil Aeronautics Administration, when 

acting on behalf of the Board. 

311.3 Disclosure of information by testimony in court. No board employee 
shall make public by testimony in court aircraft accident information obtained by 
jim in the performance of his official duties, except in accordance with the 
following : : : 

a) Testimony of employees. Employees may serve as witnesses for the pur- 

of testifying to the facts observed by them in the course of accident investiga- 
tions in those Cases in which an appropriate showing has been made that the facts 
desired to be adduced are not reasonably available to the party seeking such 
evidence by any other method, including the use of discovery procedures against 
the opposing party. Employees shall testify only as to facts actually observed 
by them in the course of accident investigations and shall not give opinion evi- 
dence as expert witnesses. 

(b) State and local investigations. Employees may testify in a coroner’s in- 

quest and a grand jury proceeding by a State or local government only as to facts 
actually observed by them in the course of accident investigations and shall not 
give opinion evidence as expert witnesses. 
' (e) Testimony by deposition. Insofar as possible, testimony of employees will 
he made available only through depositions taken at times and places reasonably 
fixed so as to avoid substantial interference with the performance of the duties of 
the employees concerned. 

(d) Request for testimony of employees. A request for testimony of a Board 
employee relating to an aircraft accident shall be addressed to the General Coun- 
sel of the Board, who shall have power to approve or deny such a request. Such 
request shall set forth the reasons for desiring the testimony and facts showing 
that it conforms to the Board policies set forth above. 

(e) Procedure in the event of a subpoena. If any employee receives a sub- 
pena to produce accident reports or underlying papers or to testify in court as to 
accident information, the employee shall immediately notify the Director, Bureau 
of Safety Investigation by telegram. He shall give the title of the case, and 
jdentify the accident by name; the name of the judge, if available and the title 
and address of the court; the date on which he is directed to appear; the name, 
address and telephone number, if available, of the attorney representing the party 
initiating the request; the scope of the testimony, if known, and whether or not 
the evidence is available elsewhere. The Director will immediately, upon receipt 
of notice that an employee has been subpoenaed, inform the General Counsel of 
the Board. The General Counsel will either give the employee permission to 
testify or make arrangements with the court to have him excused from testifying. 
Until one of these actions is taken the employee shall appear in court in response 
to the subpoena and respectfully decline to testify or to produce the records 
called for, on the grounds that this part prohibits such conduct. 


[Sees. 205, 701, 702; 52 Stat. 984, 1012, 1013; 49 U. S. C, 425, 581, 582] 


By the Civil Aeronautics Board: 
[SEAL] M. C. MuLnican, Secretary. 


APpPENpDIx H 
[Reprinted from The Federal Register of July 6, 1950] 
CivIL AERONAUTICS BoaRD PUBLIC NoTICE PN 3 
Effective July 1, 1950 


STATEMENT OF PLACES AT WHICH PUBLIC MAY SECURE INFORMATION OR MAKE 
SUBMITTALS OR REQUESTS 


In order to conform the available material on the established places at which, 
and the methods whereby, the public may secure information or make submittals 
or requests to the Board to the requirements of sections 3 (a) (1) and 83 (ec) of 
the Administrative Procedure Act (60 Stat. 238) and to the regulations of the Ad- 
hinistrative Committee of the Federal Register approved by the President effec- 
tive October 12, 1948 (13 F. R. 5929), the material on public information presently 
in the Organizational Regulations has been completely rewritten. 

Since this Public Notice No. 3 contains a rule of agency organization and prac- 
lice, public notice and procedure thereon is not required. 
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In consideration of the foregoing, the Civil Aeronautics Board hereby amends 
the Organizational Regulations (formerly 14 CFR §§ 301.3 and 302.8) as follows 
effective July 1, 1950: 

1. By revoking in its entirety the section titled “Public Information,” (for. 
merly § 301.3) and the section titled “Scope and Content of Documents,” (for. 
merly § 302.8). 

2. By making and promulgating the following statement of places at Which 
the public may secure information or make submittals and requests ag Public 
Notice No. 3 reading ag follows: 


Sec. 

1.1 Offices. 

1.2 General information and requests. 
1.3. Submittals. 

1.4 Inspection of records. 

1.5 Certified copies ; requests for ; costs. 
1.6 Forms. 


SecTion 1.1 Offices. (a) The central office of the Board is located in the De 
partment of Commerce Building, Fourteenth Street between Constitution Avenue 
and E Street NW., Washington 25, D.C. The hours of the Board are from &: 3 
a.m. to 5:00 p. m. Monday through Friday unless otherwise provided by statute 
or Executive order. 

(b) Other offices of the Board in Washington, D. C. are maintained in Tempo- 
rary Building 5, Foot of Sixteenth Street and Constitution Avenue NY, 

(c) The location of the Board’s field offices is set forth in sections 10.1, 102 
and 10.3 of Public Notice No. 1. 

Sec. 1.2 General information and requests. (a) The Public Information Section 
in the Office of the Chairman is the primary channel through which genera] ip. 
quiries from the public or press are handled. Persons desiring to obtain informa. 
tion, or make requests of a general nature, should communicate with the Public 
information Section. This section is also the primary channel for releasing to the 
public information concerning matters pending before, or action taken by the 
Board. 


(b) The Public Information Section is located in Room 5036, Department of 
Commerce Building. 


(c) Persons who wish to apply for employment should communicate with the 
Personnel Section, Bureau of Administration. 

(d) The Publications Section prepares periodically a list of free and for sale 
publications of the Board. Mailing lists are maintained on certain classifications 
of free releases and publications listed thereon. Interested persons concerned 
may obtain copies of the list and may have their names placed on the Board's 
mailing list to receive one or more of the several classes of free releases and 
publications. 

Sec. 1.3 Submittals. (a) All formal submittals to the Board should be ad- 
dressed to the Secretary, Civil Aeronautics Board, Washington 25, D. C. Persons 
residing in Alaska may at their option make such submittals to the Civil Aero- 
nautics Board, Alaska Office, Anchorage, Alaska. 

(b) Notice and reports of aircraft accidents and missing aircraft required 
pursuant to Part 62 of the Civil Air Regulations (14 CFR, Part 62) shall be di- 
rected to the nearest Civil Aeronautics Board office or through the nearest Civil 
Aeronautics Administration communication station or agent. 

Sec. 1.4 Inspection of records—(a) Public records. All matters of official 
record, other than information held confidential or withheld from public dis- 
closure pursuant to Sections 1001 and 1104 of the Civil Aeronautics Act of 1938, 
as amended, and § 302.16 of the Procedural Regulations, are available at the offices 
of the Board in Washington, D. C., to persons properly and directly concerned 
upon application to the Secretary during regular working hours. Documents and 
records pertaining to Alaskan air carriers may also be inspected in the Board’s 
office in Anchorage, Alaska. Such official records shall include: 

(1) All documents authorized or required to be filed with the Board by the 
Civil Aeronautics Act of 1938, as amended, or any regulation, order, or rule of 
the Board issued thereunder. 

(2) The entire record of all formal proceedings or hearings of the Board. 

(3) The official record indicating every vote and official act of the Board 
except that the information contained in such record is available only to persons 
properly and directly concerned therewith. 

(4) The direct airport-to-airport mileage record. 
(5) All opinions, orders, rules, and reports published by the Board. 
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(6) All final opinions, orders, and rules entered by the Board, unless held 
confidential or withheld from public disclosure for good cause and not cited as 
peeedCommunications containing comments on proposed rules which are re- 
gived by the Board in response to notices of proposed rule making : Provided, 
That any such communications made available for public inspection shall be made 
available only after the period set for the receipt of comments has expired. 

(b) Other records. The records and files of the Board, and all documents, 
memoranda, correspondence, exhibits and information of whatever information, 
other than the matters described in paragraph (a) of this section, coming into 
the possession or within the knowledge of the Board or any of its officers or 
employees in the discharge of their official duties, are confidential and none of 
such material or information may be disclosed, divulged, or produced for inspec- 
tion or copying except that, upon good cause ‘shown, the Board may by order 
direct that certain files, papers, or information be disclosed to a particular 
ec Certified copies ; request for; costs. Copies of any documents subject 
to inspection under the provisions of section 1.4 will be prepared and will be 
certified by the Secretary, under seal, on written request, specifying the number 
of copies desired, and the date on which the same will be required. Such request 
must be made so as to permit a reasonable time for the preparation of such 
copies and any cost incurred in the preparation of such copies must be borne 
py the person making application therefor. However, publications included in 
section 1.4 (5) above, need not be certified, in accordance with subsection 205 (da) 
of the Civil Aeronautics Act of 1938, as amended, which provides in part that 
publications purporting to be published by the Board shall be competent evidence 
of the orders, decisions, rules, regulations and reports of the Board therein con- 
tained in all courts of the United States and of the several states, territories 
and possessions thereof, and the District of Columbia, without further proof 
or authorization thereof. 

Sec. 1.6 Forms. Information concerning all forms and instructions as to 
the scope and contents of all papers, reports, or other: documents required or 
authorized by the Board to be filed or maintained, pursuant to the Civil Aero- 
nautics Act or any rules, regulations or order of the Board, is contained in the 
Board’s Civil Air Regulations, Economic Regulations and Procedural Regulations. 
If the form of any document required to be filed is not prescribed, such document 
should set forth the matter specified in letter form. If the form of any docu- 
ment authorized to be filed is not prescribed, such document should conform 
to the currently effective provisions of Parts 301 and 302 of the Procedural 
Regulations governing general requirements as to papers in proceedings and 
form and filing of documents. 

Adopted: June 21, 1950. 
Effective: July 1, 1950. 

By the Civil Aeronautics Board. 
[SEAL] 


[F. R. Doc. 50-5838 ; Filed, July 5, 1950; 8:53 a. m.] 


M. C. MULLIGAN, Secretary. 


Exuinitr XX 


To: House Government Informaton Subcommittee. 

From: American Law Division, Library of Congress. 

Subject: Analysis of replies from Federal agencies to questionnaire with refer- 
ence to5 U. 8S. C. 22,5 U. S. C. 1002; 18 U. S. C. 1905, and the letter of the 
President to the Secretary of Defense dated May 17, 1954. 

This analysis is based on the replies published in the committee print entitled 
“Replies From Federal Agencies to Questionnaire Submitted by the Special 
Subcommittee on Government Information of the Committee on Government 
Operations.” Hence, it does not cover citations made in exhibits or attachments 
Which were not published in the committee print. 

So far as the published answers reveal, less than half of the agencies replying 
to the questionnaire cited any one of the above statutes or letter. Highteen agen- 
cies mentioned the President's letter. The number who cited the above statutes 
ranged from 6 to 14. 

Unless otherwise indicated in the succeeding sections, these statutes and letter 
were cited generally by the agencies listed as authority for withholding informa- 
tion. Parenthetical references are to pages in the committee print. 


69222—57—pt. 12 23 
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Title 5, United States Code, section 22: 
Cited by: 
Department of Agriculture (8) 
Department of Commerce (101) 
Department of Defense (120) 
Department of the Interior (271) 
Department of Justice (312) 
Department of Labor (324) 
Post Office Department (383) 
Department of State (461) 
Civil Service Commission (83) 
Housing and Home Finance Agency (252) 
Interstate Commerce Commission (305) 
Smithsonian Institution (457) 
The Smithsonian Institution listed this section as one of the authorities fo, 
its report to the Senate Committee on Post Office and Civil Service on ity 
security regulations. (457) 


Title 5, United States Code, section 1002: 
Cited by: 

Department of Agriculture (8) 
Department of Commerce (101) 
Post Office Department (388) 
Department of State (461) 
Treasury Department (511) 
Civil Service Commission (83) 
Federal Communications Commission (165) 
Board of Governors of the Federal Reserve System (197) 

The Federal Communications Commission stated that, pursuant to this section 
and section 4 (m) of the Communications Act of 1934, it “must make available 
to the public its official reports and decisions.” (165) The Post Office Depart- 
ment referred generally to the Administrative Procedure Act as requiring publi- 
cation of “Descriptions of the central and field organizations of the Post Office 
Department, including delegations of authority by the Postmaster General to 
subordinates, the established places at which and the methods whereby the 
public may secure information, statements of the general course and method by 
which the functions of the Department are channeled and determined, the nature 
and requirements of all formal or informal procedures, and the substantive rules 
adopted as authorized by law for the guidance of the public.” (388) 

This statute was explicitly invoked as authority for withholding information 
by the Board of Governors of the Federal Reserve System. It asserted that 
“Authority for nondisclosure of the categories of information referred to in the 
answer to question 1 and more fully described in the Board’s rules of organiza- 
tion is based upon the provisions of section 3 of the Administrative Procedure 
Act (5 U. S. C. 1002) which permits nonpublication and nondisclosure of any 
information to the extent that it involves functions requiring nondisclosure in its 


public interest or matters which for good cause found are held to be confidential.” 
(197) 


Title 18, United States Code, section 1905: 
Cited by: 
Department of Agriculture (9) 
Department of Commerce (100) 
Department of Defense (120) 
Department of Justice (311-312) 
Department of Labor (322) 
Department of State (461) 
Bureau of the Budget (47) 
Office of Defense Mobilization (136) 
Federal Communications Commission (169) 
Board of Governors of the Federal Reserve System (197) 
Housing and Home Finance Agency (252) 
International Cooperation Administration (288) 
Tariff Commission (490) 
Atomic Energy Commission (30. The section cited is 18 U. S. C. 1904, 
but that appears to be a typographical error. ) 
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The Federal Communications Commission stated that “in one instance it was 
sary * * * to defer action on a request by the Senate Committee on Inter- 
sate and Foreign Commerce for certain information concerning the finances and 
yetwork affiliations of individual television broadcast stations and networks. 
In view of the provisions of section 1905 of title 18, United States Code, the 
Commission, with the approval of the Senate committee, requested an opinion 
from the Attorney General as to the authority of the Commission to furnish the 
information requested. Upon receipt of the Attorney General’s opinion * * * 
the Commission wrote a letter, dated July 27, 1955, to the chairman of the Senate 
committee setting forth the Commission’s views with respect to furnishing this 
information.” (169) Neither the Attorney General’s opinion nor the letter to 
the chairman of the Senate committee is set out in the answers published in the 
committee print. The Federal Reserve Board declared that “Employees of the 
United States are prohibited by statute (18 U.S. C. 1905) from disclosing financial 

or business information regarding particular persons or institutions.” (197) 
president’s letter of May 17, 1954 

Cited by : 

Department of Agriculture (9) 

Department of Commerce (102) 

Department of Defense (119) 

Department of Health, Education, and Welfare (250) 
Department of the Interior (273) 

Department of Justice (311) 

Department of Labor (324) 

Post Office Department (384) 

Department of State (462) 

Bureau of the Budget (47) 

Office of Defense Mobilization (137) 

Federal Communications Commission (168) 

General Services Administration (229, 235) 

Housing and Home Finance Agency (254) 
International Cooperation Administration (288, 290, 297) 
Renegotiation Board (408) 

Securities and Exchange Commission (433, 435) 
Small Business Administration (446, 451-452) 

In addition, the Veterans’ Administration cited the memorandum of the Attorney 
General which was attached to this letter (513-575). 

Two agencies, the Department of Defense (119) and the Housing and Home 
Finance Agency (254), included this letter among the authorities applying gener- 
ally to the disclosure of information with the explanation that it related to in- 
formation, the disclosure of which would be incompatible with the public interest 
or jeopardize national safety and internal executive communications. The At- 
torney General declared that it “prohibits the disclosure of advice on official 
matters within the executive branch where incompatible with the public interest” 
(811). The General Services Administration (229, 235) and the Department 
of the Interior (273) referred to it as a statement of policy by the President. In 
three different places in its reply the International Cooperation Administration 
spoke of the ‘Presidential Directive of May 17, 1954.” It cited this document 
as one of the bases of its authority to withhold information generally (288); asa 
justification for withholding information on security grounds (290); and as the 
reason for refusing, in March 1955, to supply the Senate Permanent Subcommittee 
on Investigations with an Economic Defense Advisory Committee document 
interpreting national security policy on East-West trade (297). 

The Department of Labor (324) and the Small Business Administration (451- 
452) cited this letter as authority for refusing to disclose official personnel files. 
The latter invoked it, together with the directive of March 13, 1948, as a basis 
for declining to furnish personnel files to the Senate Post Office and Civil Service 
Subcommittee on Government Employees Security Program, 84th Congress, 1st 
session (451-452). It also cited this letter generally as a justification for deny- 
ing access to information (446). 

The Federal Communications Commission referred to this letter in connection 
with the statement that “With respect to those functions of the Commission 
which are administrative or executive in nature, the Commission is of the opinion 
that communications with other Government agencies and with the Executive 
Offices of the President may be withheld under the doctrine of executive com- 
munications” (168). 
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The Post Office Department cited it, among other documents, to suppor 
eonclusion that “Under the Constitution, the executive power is lodged 
President. The determination of all executive questions belongs, in theory, 
constitutional right, to him. It follows that the other two great and ¢ 
branches of our Government cannot, under the Constitution, compel heads 
departments to make public what the President, in the public interest, § 
constrained to keep secret. The President alone is the judge of that interest) 
is accountable only to his country, and to his own conscience” (3884). 

In reporting on the testimony of its chairman before the Antimonopoly§ 
committee of the Senate Committee on the Judiciary in July 1955, the Seeug 
and Exchange Commission mentioned this letter and an opinion of the Attor 
General based thereon. It said: “Chairman Armstrong was also asked quegg 
by the subcommittee about a conversation with Sherman Adams, Assistag 
the President, on July 138, 1955. As the record shows * * * he advised the 
committee that the conversation related solely to his responsibilities undery 
principles expressed in President Eisenhower's letter of May 17, 1954 #@ 
which was made applicable to these hearings by Attorney General Brows 
letter of July 12, 1955 * * *, and further that the conversation did not 
to the Commission’s quasi-judicial proceedings under the Public Utility Hold 
Company Act” (435). q 
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